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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDER

1. The present complaint has been filed by the complainant/alloftee under

section 31 of the Real Estate [Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 [in short, the Rules] for violation of section

Complaint No. 7156 of 2023

Complaint no.
Complaint filed on :

Date of decision

Adit Bhatia & Usha Bhatia
Both R/o: - T -09 /601,, Palam Terrace Select, Sector- 66,
Gurugram- 12 2018

Versus

1. M/s Ramprashtha Estate Private Limited.
Office atr - Plot No. 114, Sector-44, Gurugram- 122002
2. Amit Yadav (Director ofthe respondent company)
Office at: - 67, Shanti Niketan, Chanakya Puri, New Delhi-
110021
3. Arvind Walia
Office at: - A-105, Ground Floor, Vasant Vihar, Kusum
I'ur, Delhi- 110057
4. Saurabh Rana
Office at: - C-4049, Vasant Kunj, New Delhi- 110070

CORAM:
Shri Arun Kumar
Shri Vijay Kumar Goyal
Shri Ashok Sangwan

APPEARANCE:
Shri Uday Raj Ram
Shri R. Gayathri Manasa and Shri Sougat
Sinha and Navneet Kumar

Complainants

Respon dents

Chairman
Member
Member

Advocate for the Complainants

Advocate for the respondents

1156 of 2O23
22.O3.2023
14.O5.2024

Pagc 7 ol 27



ff HARER,\
#" eunuennvr

Complaint No. 1156 of 2023

11(4) (a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions to the

allottee as per the agreement for sale executed incerse them.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S. No. Heads Information
1. Project name and

location

Cannot be ascertained

2. Project area Cannot be ascertained

3. Nature of the project Cannot be ascertained

4. Unit no. N.A

5. Unit measuring 200 sq. yds.

(As per receipt information at page no. 14

of complaint)

6. Date of allotment letter N,A

7. Date of execution of
plot buyer agreement

Not executed

B Total consideration Rs.30,00,000/-
(As alleged by the complainant at page

no. 1.0 of the complaint)

9. Total amount paid by
the complainants

Rs.30,00,000/-
(As per receipt information on page no

14 of the complaint)

10. Due date of possession Cannot be ascertained

11, Occupation Certificate Not obtained

t2. Offer of possession Not offered

B. Facts of the complaint

3. The complainants have made the following submissions: -
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That on 09.02.2014, the complainants had booked a plot of size 200 sq,

yds. with Ramprastha Estate Pvt. Ltd after making a paymcnl of lls

30,00,000 through the below cited Cheques at their Registcrcd Officc:

Shop No 19, C-Block Market, Vasant Vihar, New Delhi in the prcsence of

all the directors.

It is therefore pertinent to mention here and for the matter of record

that the complainants had paid a total amount of Rs.30,00,000/- to thc

respondents for the aforesaid plot. At the time of booking of plot, the

buyer/ complainants were assured that the payment done in 2014 for

the said plot, would be the full payment, whereas the provtsions of'

section 13 ofAct 2016 forbid a promoter to accept a sum morc than lcn

percent of the cost of the unit as an advance payment withorrt firsr

entering into a written agreement for sale and rcgister thc said

agreement for sale.

'fhat after constant follow ups with the respondents to execute IIBA,

handing over the allotment letter and other relevant documcnts, lhc

respondents made excuses on one pretext or the olhcr, informed Lhe

complainants that their mapping was not approved, hcncc, couldn't

execute BBA.

It is noteworthy to mention here that the respondents have no[

executed the builder buyer agreement (BBA] tiu date, a tsBA is the most

important/rudimentary piece of document transpires between any

builder-buyer in the event ofa dealbetween them, the agreemcnt ofsale

has to be in a prescribed form and shall specify thc particulars of

d.
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development of the proiect, along with specifications and internal and

external development works, the date and the manner by which the

payments are to be made, the date on which the possession of the unit

is to be handed over, and the rate of interest payable by the promoter

to the allottee and the allottee to the promoter in case of default.

However, no such written agreement for sale has been entered into by

Ramprastha Developers, shows that the respondents had the criminal

intent to cheat the complainants from the inception.

That the complainants had tried to contact the respondents on

numerous occasions through phone, emalls for the execution of the

buyer agreement and but they remained defiant. During a visit to

llamprastha office, Mr. Ashish Ahluwalia, the prolect Managcr lor

Ilamprastha Sector 92 & 95 told the complainants thaI thc clclay ill

executing the buyer agreement was due to pending approval from thc

competent State authorities, but he assured that they would Bet it soon,

thereafter, buyer agreement and allotment letter would be given to the

complainant.

'Ihat the complainants have inspected the project site on numerous

occasions but every time it was found that no devclopment work had

taken place at the proposed project site.

Thereafter, coming in contact with other buyers in thc sanrc proicct

brought to light a grim reality that the respondents are dealing with

everyone (buyers) on different basis, as a Iot of people in the same
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project had the BBA while some only had payment receipts, including

the complainants, which felt cheated.

That the complainants also came to know that many complaints arc

alrcady pending in various PS of Delhi, and the respondcnts havc madc

huge money by cheating innocent buyers.

That fhe complainants have raised their concerns many timcs beforc

the respondents but it had fallen flat on their deat ears, Ihe most

disturbing fact is that they are influential people who enjoy selective

protection from the local administration as well

That the complainant, after waiting for a very long period, approached

the respondents again to know the status oI construction of thc projcct

Thc respondents expressed their inability to hand over the posscssron

ofthe plot and inlormed that they could not execute IIBA as well as thcy

haven't got the necessary approval from the competent authoritics.

That due to the above noted illegalities committed by the respondents,

the complainants have lodged his complaint at the office of Deputy

Commissioner of Police (Anti Land and Building Racket Section)

Economic Offence Wing, Crime Branch, Mandir Marg 110001.

Vide Diary No: D-207 dated ZA/01/2O23 ,,vhrch has larcr bccn

clubbed with an already lodged F.l.R against the Rcspondcnts

'Ihat the respondent have caused a wrongful loss to the compla)nant

and caused wrongful gain to themselves by dishonestly inducing them

into a sham proiect.
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That the facts of the case clearly show thar the respondcnts had

dishonest intention to cheat and defraud the complainants. Due to this

the complainants have gone through mental harassment for many years

and caused monitory loss also to the complainanfs.

That the respondents were required to handover the possession of the

plots to the complainant within the assured da[e of i3 ycars and 3

months [Grace Period) as committed at the rime oF booking ot thc plot.

0n the commitment of the respondents, the complainant has madc thc

entire amount so demanded towards the consideration lly thc

respondent till date. The respondent on the other hand have failed to

fulfil their part of commitment and have not delivered the possession of

the plot within the agreed period and till date

'Ihat the respondents are not only guilty oldeficiency ln serviccs by not

fulfilling their promises in due course of their scrviccs towards Lhcir

helpless customers/ consumers but also for mcnral torturc irnd

harassment to the complainant by unnecessarily misguiding, not

executing the builder-buyer agreement till date, and delaying in

handing over the possession of the subject property.

Ilence the respondents are liable to compensate the complainant fbr

causing delay in handing over the possession ofthe plots, contpelrsatiolt

towards deficiency in services, compensation for causing mcntal

torture and harassment to the complainant, and towards legal cosL

C.

4.

Relief sought by the complainant:

n

o.

p.

The complainants have sought following relief(s):
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I. Direct the respondent to hancl over the possessjon of the rcsidcntial

plot at the original site at Ramprastha City, Sector 92, and Gurugram.

Il. Direct the respondents to pay to the Litigation cost ot lts.g0,000/-

On the date ofhearing, the authority explained to the respondent/promo[er

about the contraventions as alleged to have been committed in relation to

section 11(41[a) of rhe Acr to plead guilry or not ro p]ead gu ilty
Reply by the respondent.

l'he present complaint has been filed by the complainant against thc

respondent namely i.e., M/s Ramprastha Estatcs pvt. Ltd. as li1 and Sh. Amit

Yadav, Arvind Walia and Saurabh Rana as R2 to Il4 rcspcctivcly :ts

mentioned in proforma-B as well as memo of parties. Howevcr, rhc reply has

been filed by M/s Ramprastha promoters and Developers Private Ljmitcd

instead of M/s Ramprastha Estates pvt. Ltd. As per record, the paymenr

reccipts were issued by M/s Ramprastha promoters and Developers I)rivaIc

l,imited only whereas, no objection w.r.t impleadment of M/s Ramprastha

Promoters and Developers private Limited in the presenL complaint Js a

necessary party has been raised by it whjle filing the rcpiy lrurthcr,

the Authority observes that the M/s llamprastha Estate Private l.imitcrl is

the subsidiary company of the M/s Ramprastha promoters and l)cvclopers

Private Limited. Therefore, in view of the admitted liability by the M/s

Ramprastha Promoters and Developers private Limited, the reply is hereby

taken on record. The respondents have contested rhe complajnt by filing

rcply dated 2 6.09.2 02 3 on the following grounds: _

D.

6.
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L That the present case is nothing more than a sheer abuse of process of

law on the face of it by the present complainant with the sole motive ol

extracting huge amounts of interest from the respondents whjch jtsclf

manifests the malicious intent of the present complainants

II. It is submitted that the complainant had approachcd the rcsponclcnt

no.1 and made inquiries regarding future proiects of thc respondenLs.

That the complainants were categorically informed thcrc is no plol

available since the zoning plans have not been approved. .lhe

complainant had voluntarily sought to advance money to the

respondent no. 1in anticipation of future approval and in thc hope ot

making speculative gains. But since the zoning p)ans havc not bccn

approved by the government till date, the complainants havc sought [o

file this vexatious complaint which is completely unsubstantiatcd aId

is bereft ol any material documentary evidence. 'l'he respondcnt llo.1

has not agreed to provide any service whatsoever to the complainants

since the plans were not approved by the competent authority and the

complainant has not provided any documents to prove that any such

promise was ever made by the respondents. The complainant has

voluntarily entrusted a sum of money to the respondcnts so that Lhcy

will get the first priority in case the development plans cvcntually gct

approved by the competent authority. The respondent no I has neither

promised any particular plot or location nor promised any particular

price or completion date to the complainants. Hence, there is no
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question of any breach by the respondent no.1 and no cause of action

has accrued in favour of the complainants.

The complainants fully being aware of the dynamic prospects of the said

futuristic proiectwhich was indeterminate at the point of time when the

complainants paid the money and the fact that it is subject to various

government approvals for which there is no time line assured by the

government authorities, either promised or otherwise, have still

decided to keep their money with the respondent no.1 which was

clearly with a speculative purpose and such speculative acts are not

protected by any law. Hence, no right ofthe complainants could be said

to have been breached by the respondents, giving rise to any claim for

interest as alleged by the complainants. Hence, the complainan t is liable

to be dismissed with costs.

That it is herein submitted that from the date of payment till the date of

filing of the present complaint, the complainant has ncvcr raised any

demand or claim whatsoever even though the complainanl. had thc

option at all times which show that the complainants volunLarily let his

money remain with the respondent no.1 for his own selfish and

speculative intents. The Complainants have now approached the

Authority with concocted and fabricated story to conceal the [ruc

matrix of the situation accordingly to which the complainanl has no

vested right in any determinate proiect but has merely paid moncy to

be allowed to participate in case the approvals had come through.'l'he

conduct of the complainants clearly indicates that the complainant's

IV.
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objects and intents are speculative not only behind making the payment

but also behind filing the present complaint. It is shocking that rhe

complainant is claiming refund and trying to abuse the process of t"his

Authority to claim hefty interest which is not tenable in law in the facts

and circumstances of the present case. The complainants have no

vested right to claim refund of amount paid as there is no question of

any delay as alleged by the complainants. It is submitted that the delay

is absolutely non-existent and imaginary under the present facts and

hence, there is no entitlement ofany interest whatsoever.

V. That further no date of possession has ever been mutually agreed

between the parties. In absence of any document in the nature of a

builder buyer agreement, which contains several tcrms and conditions

including the date of possession and the consequences oI dclault, no

date of possession can be said to have been mutually agreed between

the parties. It is trite in law that a party claiming default must first prove

the default beyond reasonable doubt by means ofsubstantial evidcnce.

'fhe complainants herein has not adduced any reasonable proofs rn the

nature of documentary evidence which establishes thc dal.c of

possession, terms and conditions of possession, dcfault and thc

consequential effect of such delault. It is submiLtcd thcrc rs l)o

possibility of execution of a builder buyer agreement because the

property is indeterminate and also there are no specific terms that have

been mutually agreed.

Complaint No. 1156 of 2023
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That it is submitted that the complainants cannot be construed as al1

"AIlotee" by any stretch of imagination. That, for existence of a status o1'

an "Allotee", the pre-existing criteria is that of a subsistence of "plot" or

"apartment" or a "building" and the consideration must have been

towards such determinate "plot" or "apartment" or "building". Thaf in

the present case at hand, there is no pre-existing plot as allcged by the

complainant. That the complainants had merely made a payment

towards a future potential project ofthe respondent no.1 which on such

date was not even in existence. Further, such advance payment by the

complainant was only adopted as a measure to ensure priority over

others when any such project is )aunched. That the complainant l'rcrcjt)

does not meet the criterion established by the Act, and thcrcforc, ca nnot

be admitted as "an AIlottee" before this Ld. Authority.

That the objective of the legislation of RERA is twin folded. 0ne, ro

regulate and promote real estate sector and to ensure sale of plot,

apartment, or building, as the case may be, or sale of rcal estate projcct,

in an efficient and transparent manner and secondly, to protect the

interest of thc consumers in the real estate sector. That thcrcforc, only

a gcnuine allottee within the meaning of the Act can avail thc benefrt o[

remedy under this Authority and the complainant who has conrc

through misrepresentation, deceit and suppresslng material facts with

an unclean hand and ill conscience cannot approach bcforc this

Authorify.
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That the respondent no.1 is in the process of obtaining the approvals

and shall bring the plots into existence on such approval and shall offer

the possession of the same but as on date, the complainants have no

vested right to demand refund of amount paid, The complainants

always had the opportunity to take its money back but had voluntarily

Iet its money remain with the respondents.'fhat the objective of the

RERA is not to substitute civil proceedings for plain recovery whiclr

would otherwise fall within the jurisdiction of the Civil Court.

That the complainant has approached the respondcnts and have

communicated that the complainants are interested in a project which

is "not ready to move" and expressed their interest in a futuristic prolect.

It is submitted that the complainants are not interested in any of the

ready to move in/near completion projects of the respondents. lt is

submitted that a futuristic project is one for which no prrcc can be

determined and such projects are sold at the prevailing raLc which is

determined when the project receives its approval and fu rther amou nts

such as EDC/IDC charges are also known with certainty. It is submitted

that on the specific request ofthe complainant, the money was accepted

and no commitment was made towards any particular price or property

or date of handover or possession since such terms were not

foreseeable or known even to the respondent. The respondent no.1 had

no certain schedule for the handover or possession since thcrc arc

various hurdles in a futuristic project and hencc no amount was

received/demanded from the complainant towards the price and the

IX.
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complainant was duly informed that such prevailing price shall be

payable as and when approvals are in place. The complainant is an elite

and educated individual who has knowingly taken the commercial risk

of advancing money even though the properfy was non-determinate

and the price was dependent upon future developments and was not

foreseeable at the time ofbooking transaction. The complainant cannot

be allowed to shift the burden on the respondent no.1 as the real estate

market is facing rough weather.

X. That it is submitted that fhe complainant is not an allottce a]ld hcncc

the proceedings arc merely in the nature of rccovcry which is not

maintainable before this Hon'ble Forum. That even if it is assuntcd that

such a claim in the nature o[ money is maintainable, the clairn is

hopelessly barred by limitation filed after the expiry of 3 years from thc

d ate of payment.

XL AII other averments made in the complaint were denied in toto.

Copies of all the relevant documents have been filed and placcd on the

record. Their authenticity is not in dispute. Hence, the complaint call be

decided on the basis of these undisputed documents and submission made

by the parties as well as the written submission of the complainant.

During proceeding dated 17.08.2023, the counsel for the complainant

wishes to file an application for amendment for relief sought and

impleadment ofco-allottee Ms. Usha Bhatia and the said request was allowed

and was directed to file the same within a period of one week in the regis[ry

of the Authority. The complainant thereafter, filed the said application on

u.

7.
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09.11.2023, and the said application was allowed vide order dated

30.tt.2023.

Iurisdiction of the authority

The application of the respondent regarding re,ection of complaint on

ground of jurisdiction stands rejected. The authority observes that it has

territorial as well as subiect mafter jurisdiction to adjudicate the present

complaint for the reasons given below.

E.l Territorialiurisdiction

10. As per notification no. 1,/92/2017-lTCp dated 14.72.2077 issued by Town

and Cou ntry Planning Department, the jurisdiction of Real Hstate Iiegula tory

Authority, Gurugram shall be entire Gurugram District for all purposc with

offices situated in Gurugram. In the present case, the project in question rs

situated within the planning area of Gurugram District. 'l'hcrefore, this

authority has complete territorial jurisdiction to deal with the present

complaint,

E.ll Subject matter iurisdiction

11. Section 11(al(al of the Act, 2016 provides that the promorer shall he

rcsponsible to the allottees as per agreement for sale. Section 11(4J[a] is

reproduced as hereunder:

Section 71

(4) The promoter sholl-

(o) be responsible for oll obligations, responsibilities ond funct@ns
under the provisions of this Act or the rules and regulotions mode
thereunder or to the allottees as per the agreementfor sole, or to the
association of allottees, os the cose may be, till the conveyqnce of all
the aportments, plots or buildings,asthe cose may be, to theallottees,
or the common oreos to the association oI ollottees or the competent
authority, os the cose may be;
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310, of the Act provides to ensure complionce of the obligotions casL
upon the promoters, the dllottees and the reql estaLe agents undet
this Act qnd the rules and regulations mode thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete ju risdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainanr at a later

stage.

Obicctioos raised by the complainant
F'.1 The complaint is not maintainable for the reason that complainant is

not an allottee as no allotment of unit plot was done in favour of thc
complainant.

The respondent has averred that the present complaint is not maintainablc

for the reason that complainants are not an allottee, as no allotment of unit

was made in favour of the complainants and the registration was an

expression of interest towards the upcoming project of the respondcnt. l.'or

adjudicating upon this, it is important to refer to the definition of "allottee"

as provided in Section 2(d) ofthe Act. Said provisions arc:

"SecLion 2(d): Allottee: in relotion to o reol estate projecL, t eotls Lhe
person to whom a plot, oportment or building, as leosehold) ar ba, hos
on to whom o plod whether as freehold ot leosehold other\"l)ise
ttansferred by the promoter, ond includes Lhe person who
suhsequently acquires the sad ollotment thtough sdle, tronsJer or
otherwise but does not include a person to whom such plot, aportmenL
or building, as the cose may be, is given on rent."

0n bare perusal of the definition of "allottee", it is evident that the transferee

of an apartment, plot or building is an allottee. The mode of transfer may

include issuance of booking receipts, issuance of allotment letter. tlpon

careful perusal of documents on record, it is revealed that the complainants

had paid a sum of Rs.30,00,000/- for purchasing a plot admeasuring 200 sq.

F.

13

14.

PaEe 75 of Z7



HARERA
GURUGRA[/

Complaint No. 1756 of 2023

yards in future project of respondents. The fact that the multiple payments

were received by the respondents against a 200 sq. yards plot from thc

complainants clearly shows that there was very much an agrcement to sell

the 200 sq yards with the complainants. ln the prcscnL casc, [hc

complainants are aggrieved by the act of non-compliance of fhis part of thc

contracr by the respondent. Hence, objection of the respondent that

complaint is not maintainable stands rejected.

F,ll Reliefsought by the complaint under section 1g is not maintainablc as
there is no agreement of sale executed between the parties.

l'he respondent raised another objection that complaint is not malntainable

as there is "no agreement to sale" executed between the parties. Mcre fact

that an allotment letter speciF/ing a unit no. was not issued to cornplainant

does not mean that they were not an allottee of the rcspondeut. 0ncc

respondent has accepted the multiple payments from complainant for

purchase of a plot in his project, it was the obligation of respondenr to allot

them a unit no. within a reasonable time. Failure on his part to clo so will not

affect the rights ol applicant as an allottee.

Even a receipt which specifies the details of unit such as area of the plot, price

etc., booked by complainant will be treated as agreentent lor sclling thc

property. The definition of "agreement flor sale" as providcd in Section 2[c)

means an agreement entered into between the promoter and thc allottee.

]'he definition is not restricted to execution of a builder buyer agreement

with respect to agreement entered into between the allottee and the

promoter before RERA Act of 2016 coming into [orce. Accepting the paymenr

towards a urlit in present and future project shows there was a ntccting ol

15.

1-6
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minds that the promoter will give possession in any present or futu re project

developed by respondent. Furthermore, there is nothing on record to show

that the allotment will be by way ofany draw, first come first serve basis, or

by any other mode and the complainant was denied allotment of a specific

unit after following that process. Documents available on record, clcarly

shows that the complainant booked a plot in respondent,s future project.

Accordingly, contention of the respondent that there is no agreemcnt to scll

has been executed stands rejected. Hence, relief sought by the complainant

under the provisions of section 18 of.the RERA Act is maintainable.

F.III The present complaint is barred by t]le limitation.
17. The respondent has also taken objection that complaint is grossly barred by

limitation. Reference in this regard is made to the judgement of Apex court

Civil Appeal no. 4367 of 2004 titled as M.p Steet Corporotion is

Commissioner oI Central Excise wherein the Hon'blc Apex Courr had hcld

that Indian t.imitation Act applies only to the courts and not to thc Tribu nitls.

REI{A is a special enactment with particular aim and object covcring ccrtain

issucs and violations relating to housing sector. provisions ofthe Limitation

Act 1963 would not be applicabie to the proceedings under the Real Esta[e

Regulation and Development Act,2016 as the Authority set up under that

Act being quasi-judicial and not a Court. The promoter has tjlldate farlcd ro

fulfil its obligations because of which the cause ofaction is re-occurring

18. On consideration of the documents available on record and submissions

made by the party, the authority observes that the project in question is an

ongoing project, and the respondent/promoter has failed to apply and
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obtaining the Cc/part CC till date. As per proviso to section 3 ofAct of 2016,

ongoing pro jects on the date of rhis A cti.e.,2B.O7 .ZOl7 for which completion

certificate has not been issued, the promoter shall make an a pplica tio n to thc

au thority For registration of the said project within a period of three months

from the date of commencement of this Act and the relevant part of the Act

is rcprod uced hereunder: -

Provided that projects that ore ongoing on the date of commencement L)[
this At t oad [or which thp completion Gruficote ho, n,Lt b, "4 1,11t.6. ,h,
promoter shall make an application to the Autharity Jbr te!)istroLion oJ.
the soid project within o period of three months fron the doLe ol
commencement of this Act

19. The legislation is very clear in this aspect that a project shall beregardedas

an "ongoing project until receipt of completion certificate. Sincc no

completion certificate has yet been obtained by the promoter-builder with

regards to the concerned project.

20. Moreover, it is observed that vide receipt dated 08.03.2014, it was agreed

between the parties that the promoter shall give possession of a plot having

size of 200 sq. yards to the complainant. Further, it was agreed that on

completion of the process of allotment to all allottees, the promotcr will geL

the plot registered in name of the complainant on payment of stamp duty

and other charges payable to the government. However, clcspitc reccipt of

consideration amount of Rs.30,00,000/- from the complainant back in 2 014

against the booked plot, the respondent-promoter has not even allotted a

specific plot to the complainant and also no effort has been made by it to get

the plot registered in her name till date. As the respondent has lailed to

handover the possession of the allotted plot to the complainant and thus, the

cause of action is continuing till date and recurring in nature. 'l'he authorify
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relied upon the section 22 of the Limitation Act, 1963, Continuing breaches

and torts and the relevant portion are reproduced as under for ready

refercnce:-

22 Continuing breaches and torts- ln the case of o continuing breoch of
contrcrct or in the cqse af a continuing tort, o fresh perrcd ol
limitation begins to run at every moment of the time during which
Lhe breach or the tort, ds the cose may be. continues.

Kecping in view the aforesaid facts and legal position, the objec[ion ,,vith

regard to the complaint barred by limitation is hereby rejectcd.

Findings on the reliefsought by the complainants
F. I Direct the Respondent to hand over the possession of the residential

plot at the original site at Ramprastha City, Sector 92, and Gurugram.
These are admitted facts that on 09.02.2014, the complainants had booked

a plot admeasuring 200 sq. yards. in futuristic project ol thc respondent by

paying an amount of Rs.30,00,000/-, On 08.03.2014, the respondort issucd

a payment rcceipt bearing no. 1,29 for the payment oF 1is.30,00,000/-. lt js

important to note that no plot buyer agreement has bccn cxccutcd bct$,ccn

the parlies. The comp]ainant has paid Rs.30,00,000/- as booking amount to

book a plot in the futuristic project in the year 2014 bu t no such plot nu mber

was allotted to him. Even no completion date, no basic price was mentioned

in the receipt. Thus, in view of the foregoing facts the respondcnt who has

acccpted a n amount of Rs.30,00,000/- since 2 014 has been in cu stody of thc

money paid for allotment ofthe plots and has been enjoying bencfits out of

it.

Now the question before the authority is whether the receipI issucci by thc

respondent/promoter falls within the definition ofagreement, as per section

2(e) ofThe Contract Act, 1872 and which provides that:

23
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"Every promise and every set of promise forming the constderuLion lbr
each other is on agreement."

Further, section 10 of the Act of 1872 defines the conditions under which the

agreement made fall with the definition of contract and the same provides

as under:

"All ogreements ore contracts if they ore mode by the free consent of
pqrties competent to controct, for a lawful consideration ond wtth o
lawful object and are not herby expressly declored to be void ',

There are a large number of cases coming to the notice of the authority

wherein the builder had taken the whole or partial amount of money and

only issued receipt against the allotment of a plot either in the exliing or in

its upcoming project at Gurugram. Neither it issued any allotmcnt letter nor

executed any builder buyer's agreement. The holders of thosc

receipt/allotments are harassed a lot to act on the basis of the documents

issued by the developer and has to run here and there to iniriate any civil or

criminal action against the builder. This position existed in pre- REIIA cases

as after the enforcement of the Act of 2016, a promoter is obligated to comply

with the provisions of the Act and follow the same while recciving any

money against allotment of unit and execution of builder buycr agrccmcnL

Now, the issue which needs adjudication in this complaint is whethcr

complainant is entitled to the relief of possession along wrth delay

possession charges of plot booked by the complainant along with interest for

delay in handing over the possession in absence of allotmcnt letter and

builder buyer agreement.

In thc instant matter, even after lapse of 10.2 years from the date of payment

till the filling of complaint, no allotment letter and buyer's agrccment has

been executed inter- se parties. Even till date, the respondent has miscrably

25.

26.

27
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failed to specify the project name as well as plot number where 200 sq. yards.

has been allotted. Further, the respondent fails or surrender his claim w.r.t.

the alleged date, the authority in a rightful manner can proceed in the light

of judicial precedents established by higher courts. When the terms and

condifious cxchanging (agreement) between parties omits to spccily Lhc duc

date of possession the reasonable period should be allowed for possession

of the unit or completion ofthe project.

28. 'l'hat the authority is of the considered view rhat the Act, 2016 ensures the

allottee's right to information about the project and the unit. ,l'hat knowledgc

about the timelines of the delivery of possession forms an inseparable part

of the agrecntent as the respondent is not communicating thc sanrc to the

complainant/allottee. Hence, it is violation ofthe Act, and shows h is u nlarvful

conduct.

29. The Hon'bfe Supreme Court in the case of Fortune Infrastructure and Ors.

Vs. Trevor D'Limo ond Ors. (72.03.2078 - SC); MANU/SC/0253 /2018
obscrved that "a person cannot be made to wait indef;nitely for the possession

of the flots ollotted to them and they dre entitled to seek the refund of the

amount paid by them, along with compensation. Although we ore awore ofthe

foct thot when there was no delivery period stipulated in the agreement,

a reasonable time has to be taken into consideration. In the facts and

circumstances of this case, a time period of 3 years would have been

reasonable for completion oI the contract.

30. ln vicw of the above-mentioned reasoning, the date of making thc first

payment, ought to be taken as the date for calculating due date o[possession.
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Thcrefore, the due date of handing over of the possession of the unit comcs

out to be 09.02.?017 [three years from the date of first payment on

09.02.20L4), manifesting that there has been a delay of more than 7 years in

handing over possession, making the respondent Jiable to pay delayed

intercst charges as per section 1B of the Act, 2 016 along with possession.

Payment of delay possession charges at prescribed rate of interest: 'l hc

complainants are seeking delay possession charges at the prcscribed rate of

intcres[. Proviso to section 18 provides that where an allotlcc docs not

intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month oIdelay, till the handing over of possession, at such

rate as may be prescribed and it has been prescribed under rule 15 of rhe

rules.

The legislature in its wisdom in the subordinate legislation undcr thc

provisron of rule 15 of the rules, has determined the prescribcd ratc of

interest. The rate of interest so determined by the legislaturc, is reasonablc

and if the said rule is followed to award the interest, it will ensurc unifornt

practice in all the cases.

Conscquently, as per website of the State Bank of lndia i.e., https: / /sbi.co.in,

the marginal cost of len d ing rate (in short, MCLR) as on date i.e.,1,+.05.2024

is 8.85olo. Accordingly, the prescribed rate of interest will be marginal cost

of lending rate +20/o i.e., tO.85o/o.

34. The definition of term 'interest' as defined under section 2(zal of the Act

provides that the rate of interest chargeable from the alloftee by the

32

33.
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promoter, in case of default, shall be equal to the rate of interesl which lhe

promoter shall be liable to pay the allottee, in case of default

Therefore, interest on the delay payments from the complainants shall bc

charged at the prescribed rate i.e., 10.8570 by the respondcnts/promotcr

which is the same as is being granted to them in case of delayed possession

charges.

On consideration of the documents available on record and submissions

made by both the parties regarding contravention of provisions of thc Act,

the aufhority is satisfied that the respondent is in contravention o[ the

section 1 1(4 J (al of the Act by not handing over possession hy thc due d atc.

l'he possession of the subject plot was to be delivered by 09.02.2017.

However, the respondents/promoter have not allotted a specific plot

number to the complainants and also have failed to handover possession of

the plot to the complainants till date of this order. Accordingly, it is the

faiiure of the respondents/promoter to fulfil its obligations and

res p on sibilities to allot a specific unit number and hand ovcr thc physical

possession. 1'he authority is ofthe considered view that there is dclay ou the

part ol the rcspondents to offer of possession of the allollcd plot to tho

cornplainants. Further no CC/part CC has been granted to the project. IIencc,

this project is to be treated as on-going project and the provisions of the Act

shall be applicable equally to the builder as well as allottees.

Further, the abovementioned issue dealt by the Haryana Ileal IlstaIe

Regulatory Authority, Panchkula in the case titled as Nishant Bonsal VS M/s

36.

37.

Page 23 ol 27



ffiu\RERA
ffi,eunuenRlr Complaint No. 1L56 of 2023

Parsvnath Developers Limited decided on 17.03,2020, the following has

been observed:

15. For the reosons recorded above, the complaints ore allowed and the
respondent is directed to allotand deliver the possession ofbooked plots
to the complainonts in the project Porsvnoth City, Sonipat on poyment
of bolance sole consideration recoveroble from them. The respondent
shall comply with these directions within 90 days from the dqte of
uploading of this order. In cose the respondent due to non-
ovailability of plots is not able to allot ond oIJer its possession to
the complainant concerned, he will be liable co make ovqiloble to
him a plot oI the size, as booked, by purchosing it Irom the open
market at his own cosl The respondent however will be entitled to
recover from the comploinonts the balonce omount poyoble by them os
per the rate agreed by the pqrties ot the time ofbooking ofptots.

38. Moreover, the respondent/applicant has filed an appeal before The Haryana

Real Estate Appellate Tribunal, and the same was decided on 31.70.2022,

and the Hon'ble Appellate Tribunal observed:

23. "The submission of the learned counsel Ior the appellont that the
directions given by the leqrned Authoriq) in the impugned order that the
oppellont is lioble to moke avoilable to the respondents/ollottees plots
of the size, os booked, by purchosing the same lrom the open morkel at
its own costs ore notfeosible, is olso without any substonce becouse it is
estoblished on the rccord that the oppellont had sold the ptots which
were meont Ior the respondents/allottees, at premium by ignoring the
legitimote rights of the respondenLt/allottees ior allotment of the plots
and the oppellant/promoter hod eamed premium by effecting the
illegal sales. Once this fqct hos been established that the
appellant/promoter by ignoting the legitimate ond legal cloin of the
respondents/allottees, had sold the plots meantfor them on premium to
other persons, the leorned Authority under Section 37 of the Act, is
competent to issue directions os it moy consider necessary.

24. Thoug h, the leomed Authoriq) by woy of impugned order hod d irected
the oppellont to ollot and deliver the possession of the booked plots to
the rcspondents/allottees in the project Parsvnoth City, SonipaL, but di(l
not aword the interest ot the prescribed rate, as stipuloted in the proviso
to Section 1B(1) ofthe Act, which lays down thot where on olloLlee does
not intend to wthdrow from the project, he/she sholl be poid, by
promoter, interest for every month of delay till the handing over of the
possession, as such rote os may be prescribed. Accordingly, the
respondents/allottees are entitled to the prescribed rcte of interest i.e.

at the SBI highest morginal cost oflending rote (MCLR) +2% i.e. 10.2sok
after o period of three years from the dote of deposit of the omount
which s a reqsonable period for completion of the contract, till the
handing over the possession.
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25. Alternatively, iI the ollottees wish to purchase equivqlent size plots of
their own in resqle of the colony of the promoter, or equivalent plots in
any othet project ofthe appellont in District Sonipat, they ore at liberry
to toke refund of the amount poid olong rvith prescribed rate of interesL
i.e. SBI highest marginol cost of lending rate (MCLR) +2% i.e. 10.25ak
per onnum from the date of deposits till realisation ond seek
compensqtion of the excess omountpaid in such purchase ofplots, olong
with compensationfor mentologony, horassment ond legol expenses by
way of frling seporate comploints before the leorned Adjudicating
Oflicer."

39, In view of the reasons stated above and judgement quoted above, the

respondent is directed to allot a specific plot number and issu c allotmcnt and

exccute the buyer's agreement of the said plot allotted to thcm within a

period of 90 days from the uploading of this order. In casc, respondent/

promoter due to non-availability of plots is not able to allot and offer its

possession to the complainant, in any existing project it will be liable to make

available to her a plot of the size, as booked, speci$/ing the future upcoming

project wherein specify plot number shall be provided in a specified time

framed and execute buyer's agreement within a period of 30 days.

40. Accordingly, the non-compliance of the mandate contained in section

11 (4) [a) read with section 18[ 1) of the Act on the part of thc rcspondcnr is

established. As such the complainant is entitled to delay possessron chargcs

at rate ofthe prescribed interest @ 10.8570 p.a. w.e.f 09.02.201,7 till the daLc

of offer of possession plus rwo months or handing over of possession,

whichever is earlier as per provisions of section 18[1) of the Act read with

rule 15 of the Rules. Furthet the respondent shall be provided a specific p lo t

no. in the project of the Ramparstha City and execute the agreement to sell

as per prescribed format provides in the Rules of 201,7 , in thc agrccd tcrms

contained in 2014.

Complaint No. of 2023
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F. Directions of the authority

41. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34[0:

l1l.

The respondent is directed to allot and deliver the possession of booked

plot. In case, respondent promoter due to non-availability of plots is not

able to allot and offer its possession to the complainant, he will be liable

to make available to her a plot ofthe size, as booked, specrfying the futurc

upcoming project wherein speciff plot number shall bc providcd in a

specified time framed and execute buyer's agreement within a periocl of

30 days.

The respond en t/promo te rs are directed to pay interest to the

complainants against the paid-up amount at the prescribed rate of

1 0.85% p.a. for every mo nth of delay from the due date of possessio n r e.,

14.09.2009 till actual handing over of possession or offer of possession

plus two months after obtaining completion certifica te/part complctiolt

ccrtificate from the competent authority, whichever is carlicr, as por

section 18 ( 1) ol the Act of 2 016 read with rule 15 of thc rules

The arrears of such interest accrued from 09.02.20L7 Ull rhc date of

order by the authority shall be paid by the respo nd en t/p romote rs to the

complainant within a period of 90 days from date of this order and

interest for every month of delay shall be paid by the promoter [o the

lt
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allottees before 10th of the subsequent month as per rule 16(2) of the

rules.

iv. The complainants are directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period. The respondent is further,

directed to handover the physical possession of the plot in question

within three months after obtaining completion/part completion

certificate from the competent authority

allottees by the promoters, in

case of default shall be rescribed rate i.e., 10.85% by the

respondent/promoters whi rate of interest which the

ottee, in case of default i.e., the

Complaint stands disposed of.

Filc be consigned to registry.

Member

w

42.

43.

(Arun Kumar)
Chairman

Ilaryana Real Estate Regulatory Authority, Gurugram
Datedt 1.4.05.2024
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