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ORDER

The present complaint has been filed by the complainant/allottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions under the
provision of the Act or the rules and._g‘eglllatlons made there under or to the

allottees as per the agreement: fc)rsaife executed inter se.

%

Unit and project related detalls P
The particulars of unit detalls sale conmderatlon the amount paid by the

complainants, date of proposed handlng ov&r “the possession, delay period, if

any, have been detaﬂed in the followmg tabular form
i :

S.N. | Particulars Details

(1 Name and location of the | “Oadles Skywalk”, Sector 83, Gurugram.

project
2. Nature of the project Commercial shop space
3 Project area 1.326  acres
4. DTCP license no. 8 0f 2013 dated 05.03.2013 valid upto 04.03.2017
5. Name of licensee Dharam Singh

6. RERA Registered/ not|294 of 2017 dated 13.10.2017 valid upto
registered 31.12.2019

7. Unit no. F-192, First floor
(As per BBA on page 47 of complaint)

8. Unit area admeasuring | 370.5 sq.ft.

(super area) (As per BBA on page 48 of complaint)

9. Date of execution of buyer | 28.04.2016
agreement between the
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complainant and | (As per BBA on page 45 of complaint)
respondent no. 2

10. | Possession clause Clause 38

The “Company” will, based on its present plans and
estimates, contemplates to offer possession of said
unit to the Allottee(s) within 36 months (refer d.37
above) of signing of this Agreement or within 36
months from the date of start of construction of the
said Building whichever is later with a grace period
of 3 months, subject to force majeure events or
Governmental action/inaction.

11. [Date of starting of|26.03.2014

Construction (taken from the same project is being developed by

the same promoter/respondent the complaint
no.1528 of 2021)

12. | Due date of possession 28.04.2019

(calculated as 36 months from date of execution of
BBA i.e.,28.04.2016 as the same is later)

13. | Total sale consideration Rs.34,25,272/-
" | (as per the cancellation letter dated 16.06.2021)

14. | Amount paid by the| Rs.22,24,156/-
complainant (as per cancellation letter dated 16.06.2021)

15. | Occupation certificate 26.10.2023

16. | Offer of possession Not offered

17. | Notice of refund by the | 23.10.2020

complainant (page 82 of the complaint)

18. | Cancellation letter 16.06.2021

Facts of the complaint

The complainants booked a shop admeasuring 370.50 sq.ft. in the project
"Oodles Skywalk" Sector 83, Gurugram, Haryana by depositing the booking
amount of Rs. 6,90,000/- on dated 30.05.2013, which is 20% of the total cost
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of the unit. The booking was without agreement, without approval of
building plan and against the RERA norms,

That thereafter, complainants repeatedly requested for execution of the
agreement to confirm and secure their booking & payments but the
respondents did not pay any heed to the request of the complainants. The
space buyer agreement was executed after the long delay period of approx 3
years on dated 28.04.2016. The space buyer agreement was executed by the
respondent no.2 on 28-04-2016 which was after the improper and
intentional delay of 3 years from: the bookmg date of 30.5.2013 and also in
subsequent to realizations o,f mor& than 55% payments from the
complainants. The date of,xhe agreement ought to be considered from the
above said date of 30, 05»,30 kB@aﬁd notas per buyer agreement which was
executed after 3 years from accefntance %)f the first payment. The respondents
in order to hide thezr wrongful domgs éleverl“y mentioned date in the pre-

formatted space buye':i_’-*’é !

S fdl ‘ s. pro;ectlons of the project
Oodles Skywalk in the brochure promded to the complamant in which it was
shown and mentioned that the sald coLony would comprise of two tall towers
on six acres of the landgand further it a‘lso mentioned that the said towers
would be connected to each other through sky bridges. Later on, after many
years complainants bgcarpe aware of the fact-that truth was totally different
to the commitments of the brochure and rather there were two separate
projects (83 Avenue & Oodles Skywalk), towers, land parcels and even
licenses were two. Resultantly, respondents claimed falsely in their brochure
provided to the complainant at the time booking up of the said shop, in order
to boost up the commercial value of the project and to represent bigger

projections.
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That the complainants have specific objection regarding size of the shop in

question as the actual size is totally different and highly variable to the
allotted size. The complainants after visiting the site and measurement found
major deviations in dimensions of the shop. After that the complainant
sought clarification from the respondents but they refused to accept this very
fact. That till today, this fact is not looked upon and kept hidden by the
respondent's builder as the structure is ready enough for size measurement
of the shop with 100% accuracy. So, in these circumstances stated above the

complainants had a specific objectmn regardmg size of the shop.

That as per clause 33 of itgie "'eement in case of any major

alteration/modification re;mltirfé in more fhan 10% change in the super area
of the said unit of maté%i@égohéﬁlge’é in Méclﬁcanon of the unit any time
prior to and upon tkfe g‘rant of éccupa’ﬁon/ con;pletlon certificate then the
company shall intimate the allottee and in response to the same the allottee
shall give his consent or Ob]£Ct10DS to the claar;ges within 15 days. In case the
allottee gives his ob]échorr to the said modlﬁganons then the allotment shall
be deemed to the cancelfed and the company shall refund the entire money
received from the allottee with. sxmple intetest @ 12% p.a.

That the complalnar%; one not e erna;ll dated 23.10.2020 to the

of the amount pa‘i% %ﬁ‘te a"'long with interest @ 24%

respondent for refu
p.a., within 10 days, bu; to no: avall As suéh the complamant is left with no
other alternative or efficacious remedy available except to file this present
complaint.

That the complainants had objected to the unlawful demands raised by the
respondent no. 2 post the implementation of GST tax law, as demands were
charged wrongfully with GST at the rate of 12% by the company and even till

date this act of unlawful taxing is continued. Due to the wrongful and
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adamant stand of the respondents, the complaint is pending against them

before the National Anti-Profiteering Authority.

That the respondent no.2 failed in delivering the possession of the subject
unit F-192 within 36 months from the booking date of 30.5.2013, as the
period of 36 months for the purpose of handing over possession cannot be
calculated on the basis of one sided, illegal clause no. 38 of pre-formatted
booklet SBA and the same is liable to be applicable from the date when the
shop was booked, booking amount was paid and received. Hence, the
respondent no. I is under obhganon to réfund the total amount paid till date
along with interest and compensatlon due to violation of section 18 of the
RERA Act, 2016. wr

o 4

Relief sought by the éomplamants ”
The complainants have SOUght the fo]ltﬁ?vmg relief:

a). Direct the respond%lts to refund the éntl re pq)lgment made to it.

Reply by the reSpopdenuno 122 || § |/
The respondents by ’Wéy of written reply “rnﬁgde the following

submissions. ',

That the respondent no. 1 & 2 have ﬁled the present reply to the complaint
filed by the comlral?ants [hereinaftersto be referred as “answering
respondents”].  The alleged frail allegations Ievelled under the guise of
present complaint, are totally false, incorrect, baseless, absurd and
misconceived. Ther(alfore, the alleged conteiltions / averments raised in the
complaint, until and unless being admitted specifically hereinafter by the
respondents, same may kindly be treated as “denied” in its totality. The
alleged contentions put forth in the complaint, clearly spell and show the
nefarious purpose of the complainants to anyhow tarnish the image of the
respondents without any alleged defaults, asserted in the present complaint

by the complainants, which asserted contentions, if perused and analyzed in
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its entirety, it would become crystal clear that the complainants have filed

the present complaint just to harass the respondents and to gain the unjust
enrichment anyhow from them. The complainants, despite repeated notices
for payment of due installments, has not deposited the same thereby
deliberately putting obstructions to the fast progressing project. In order to
avoid penal action against the complainant for defaulting on payment of due
installments, the complainants, with the sole intent to harass and gain unjust
enrichment, has filed the complaint.

That the respondents was dei’ﬁélld-f)'ifflg”"'a commercial project named and
styled as “Oodles Skywalk” at Sact;or % Gurugram. The project is being
developed in a land approx»«%mately of 3.0326 acres in the revenue Estate of
Village Sihi, Tehsil Manesgr, District Guwglja;n, The land is being developed
in collaboration with &ffg-”brigiﬁ%‘i awritks vide agreement dated 29.9.2010
and addendum dated 18.2. 2013. Accordingly, on 5.3.2013, the Director
General Town and %ountry Plannmg Department Chandlgarh had issued a
license bearing no. 08. 0f2013 vide Memo No LC-2532-JE (VA)- 2012/18755.
Therefore, all the necessaryzemussmns @emm etc. are available with the
company for the developmenb of the pm}ect

That the complamaqts herein has prolec’feg wrong facts before the Authority
as the approval / sat%ctions whatever have%een granted, the same is related
with land approxunatel_y;of. 3.0326 acres in the revenue estate of village Sihi,
Tehsil Manesar, District Gurugram, wherein the answering respondents has
been developing its project by the name “Oodles Skywalk”. In this
regard, it is stated that respondent no. 1, being the principal builder, has
assigned/allocated different-different works related with the project to
different-different sub-contractor/companies for the purpose of urgent
smooth expeditious working of the project and in this regard had also

executed the agreements with the vendors and sub- vendors and original
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bhumidars (from whom land had been purchased), who would according to

the terms and conditions of their executed documents/agreements,
complete the construction work related with the project. Moreover, all the
requisite and necessary permissions related with the project and have
already been taken/obtained by the respondents.

That it is only after seeing the commercial viability in the upcoming project
“Oodles Skywalk” in near future and after discussing the project details with
the Sub- Vendors and with the respondent no. 1 company’s representatives,
the complainant deposited the advance 'a-mount of Rs. 6,90,000/- for a shop,
to be constructed/developed  at the prolect namely, Oodles Skywalk”
situated at Sector-83, Gurugnam, ngyana Jt is important to mention here
that the complainant of its ouﬁl MW‘%}d Wﬂl%ad deposited the aforesaid
amount in advance, ;for’the upcémlng bmJect befpre its launch actually by
the respondent no. 1 S0 that the complamant can get the discounted price,
seeing the commer{cf’“@l V1ab111ty and proﬁts in the said project. Since the
complainant had paid the said amount “as an advance token money” for the
purpose of booking a shep in the said upcoming project, question of entering
into any kind of agreemenf does not arise éf’éil as respondent no. 1 has never

adopted the policy of “prelaunch” “and agcepting the money prior to

launching of the proi%c oréovér itis deﬁ%ed thatfﬂ'le said project is without

approval of bulldlng plans and agamst Ehe REI?:A n*orms as at that relevant
time, it is informed that the RERA Act was not in force, thus question of
violating any norms under RERA, and also does not arise at all.

That the buyer agreement was executed only after launching the project and
after successful getting the approvals and permissions from the various Govt.
Departments and after commencement of the construction of the project in
question, thus, there existed no delay in execution of SBA. That since the

complainants were not residing at india at that relevant time, they through
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their mails sent the request for sending the allotment letter and raised other

queries, which were satisfactorily answered by the DMC of respondents and
accordingly, allotment letter and application form were sent to the
complainants to abroad through mail and revised papers also, which were
duly received and confirmed by the respondents.

That, thereafter, the main complainants Mrs. Sulochana Devi, who is the first
applicant, requested the respondents to put on hold the issuance of allotment
letter in her name as due to some personal reasons, she wanted to change
her name i.e. from Sulochana Dew to Ne‘*elam Singh. The respondent and
Mrs. Sulochana Devi has taken: two yeéi;s time and hold on the issuance of
Allotment Letter due to her change of name, In this regard, she has only
sent the letter to the appé%]gants on 20. f@ 2015 ‘Tequesting to change of her
name and attached the gazette n%tlﬁcagon copy of Tamil Nadu Government.
Thus, the contention_'ls ofthe complainants, taking the plea (which is contrary
to the record) that ttle;

(3) years’ time t‘rom"thW 00King date to 1S¥ue ': allotment letter and space

D onde?ts hadﬁmgent@nalbz delayed and took three

buyer agreement, is abso]utely wrong aﬁd baseless. The delay occurred due
to request of Neelam Smgh whawanted@d put on hold the Allotment Letter
in lieu of change of h‘er-ixame. From the record, 1’1:eis clear that she had only
sent the letter on 20.12.2015 to the re'spandents;with gazette notification
and according to whigh, the respondents has-changed her name and issued
allotment letter dated 28.4.2016, which was finally sent to her for signatures,
which was admittedly, without any complaint, was signed /executed by both
the respondents.

That the details of the unit were already mentioned in the allotment letter.
The complainants, only after reading and understanding the terms and
conditions of the allotment letter, had executed the said allotment letter and

thereafter, they have also read and understood the terms of the space buyer
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agreement and executed the said space buyer agreement dated 28.4.2016

with the respondent company.

That, the complainants only paid Rs. 22,24,156/- and had failed to pay the
remaining outstanding amount out of total sale consideration price of Rs.
34,25,272/- (as per allotment letter), excluding other charges, to be levied on
the said shop. The respondents despite receiving notices, reminders and
various request letters dated 27.7.2017, 5.9.2017, 21.10.2017, 9.11.2017,
20.12.2017, 12.1.2018, 29.3.2018, 5.5. 2018, 25.5.2018, 30.6.2018, 4.9.2018,
22.10.2018, 15.1.2019 and 20 12 20&9 failed to pay the requisite

installments on time to the resﬁgrgd entsand became the “defaulter”

That since the complainants” ari defau te%and not paying the outstanding
amount to the appella;atsages;mndents and is a perswtent defaulter and not
paying the due 1nst4§lmnt amo‘unts ffom th@ kast three years, finally after
waiting for five years, exercrsmg its r1gh’ts under space buyer agreement, vide
its cancellation, refund and forfeiture letter dated 16.6.2021, has cancelled
the unit and after dlie dg&getlon (as per terms and conditions of SBA), has
refunded / deposited thef%—mount of Rs%*ff@,??ﬁl?/- in the bank account of
the complainants and has élread'y been re<allotted the same unit to the other
prospective purchaser.. /1 1

That the complainant ts ghegmsel A

shop in question as Isupgr area a_n_d the zg_‘cﬁia!'czi‘;f’pet area of the shop in

ith the parameters of the

question always vary as it is a normal parlance that after adjustment of
common areas in question, the actual carpet area differs in size as in every
commercial unit there is a loading of 30% to 50%, depending on the
construction, size and location of the shop. Infact, the actual size and super
area are also mentioned in the papers submitted before RERA Authority,
after getting registration of the project in question. It is further submitted

that the project in question is a registered project under RERA and as per the
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RERA Norms, every builder is bound to disclose the super area and carpet

area of the concerned shop or shop in question and the details of the same
have to be furnished before RERA as the same are related with “compliance”
matter, which was duly submitted by the answering respondents in the
present case.Thus in a normal nomenclature, it is a matter of record that
when complainants asked for the variation in sizes and query / enquired
about the same, the answering respondents through its officials concerned
have duly apprised this fact to the complainant, whereby it was apprised to
the complainant that the ratio-af super. area to built up area / carpet area is
approximately 40-45% dependfng on th,g floor, with further clarification that
the actual ratio of super area W1ll be clarified at the time of possession when
the actual constructlon of ummompleted “Moreover, in common real
estate market prevalence ei‘lso the ratio varies from40-50%. Moreover, it was
clearly stated to th complamant that the %uper area and carpet area are not
same and no such prémlse relatmg to 1llu51o11ary Carpet area was given by
the answering responﬂeyﬁs as under normaf market prevalence in the real
estate market, super area’ mcIudes all the common areas and other areasas
mentioned in detail in the hea‘ding of-Super Area in the SBA. Thus, the
objection raised by the; compl&nants aresgnot contrary to clause 33 of the
buyers agreement, ekec%t%d between the par

That the respondents have collected approx. 45% of the total sale price of the
commercial project comprising of an area of 600 sq. ft. and the project is lying
incomplete. In fact, the total sale price of the unit booked by the complainants
is Rs.71,25,000/- inclusive of basic sale price of Rs.65,55,000/-, PLC of
Rs.3,00,000/-, EDC/IDC of Rs.2,40,000/- and EEC of Rs.30,000/-. service tax
/ GST and other taxes, levies, charges as applicable from to time as per

applicable laws. The complainants had deposited Rs.19,66,500/- which
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comes to 26.80% of the total sale price and made a false statement before

this Authority that they have paid approx. 45% of the total sale price.

That the complainants defaulted in making payment of the outstanding
amount as per agreed construction linked payment plan since December
2013 as is evident from the various demand letters annexed by the
complainants as Annexure 3 to the complaint. The respondent sent demand
letter dated 10.12.2013 to the complainants to make payment of the then
outstanding amount of Rs.8,50,444 /- as became due on start of excavation.
Since, the complainants had n@%maﬂeany payment after receipt of the said
demand letter, the respondent?’:i'l; rg inder letters dated 18.01.2014 and
25.4.2014 to them to make payment of outstanding installment of

Rs.8,50,444 /- as per pay@ent ﬁlan optqd by them But they failed to make
any payment. j -’f‘f / gy \ . |
Since the complamants @ad agam failed to make any payment or send any
response to the saiql I“eégers, the respondent had sent final reminder letter

dated 07.07.2019 to' tﬁem giving them last énd final opportunity to make

payment of the aforesaiﬁ' oﬁstandlnunt of Rs.29,82,844/- within a

period of 15 days from the’ reCémt oL&hé' ‘!Sald letter falling which it was
informed that the r?sﬁ%mdent -‘shasll b% '

action in terms of" apﬁlléarfon / provisional ‘allotment letter. Since, the

nﬁraltid to take consequential

complainants contmued with the default and agam failed to make payment
of the aforesaid outstanding amount of Rs.29,82,844 /- even after receipt of
final reminder letter dated, the respondents were constrained to cancel the
booking of the said unit made by them and remit the cheque of the refundable
amount after deduction of earnest money and the service tax vide
cancellation notice dated 02.08.2019.

The question of any refund and / or payment of delayed penalty as sought by

the complainants does not arise since the complainants themself are
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defaulters and also not entitled to any relief in view of the provisions of

section 51 of the Indian Contract Act. It is clear that since the complainants
are unable to continue with the allotment of the said unit and want to evade
making payment towards the said unit, they have filed the present complaint.

Therefore, this Authority ought to dismiss the present complaint on this

ground alone.

All other averments made in the complaint were denied in toto.

Copies of all the relevant do have been filed and placed on the record. Their
authenticity is not in dlSpUte Hence, the complaint can be decided on the
basis of these undisputed documents a‘né&l submission made by the parties.

Jurisdiction of the authority

. The authority observeé kﬁ‘at, h"‘ilﬁs tepng@nala as well as subject matter

jurisdiction to ad]udlcét% tﬁe présent cﬁnpla%l‘tfot the reasons given below.
E. I Territorial ]urisdlctlon ' 'fff }
As per notification ho 1/92/2017 1TCP dated 14. ,12 2017 issued by Town
and Country Planmng Department Haryan‘a the jurisdiction of Haryana Real
Estate Regulatory Authorlty Gurugram shall be entire Gurugram district for
all purposes. In the present ¢ase, the projeetin question is situated within the
planning area of Gur ggam dlstrlct Thér&fore tl'ns authority has complete
territorial jurisdictior to deal with the present complamt

E. I Sub]ect-magten]uﬂsdi’qtlon 4 PYAY)
Section 11(4)(a) of the Act, 2016 prowdes that the promoter  shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees as
per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be,
Page 13 of 19
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to the allottees, or the common areas to the
association of allottees or the competent authority, as
the case may be.

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees
and the real estate agents under this Act and the rules
and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating ofﬁcer 1f pursued by the complainants at a later
stage. 4

Findings on the relief se@ght:by the complainants.

P @to ret;l.;nd ti;ﬁ enune 3§nount along with

prescribed rate of interest

The complainants Qvere allotted a unit no F-192, first floor in the project
“Oadles Skywalk” by ;Ffe ?quondent-bull
34,25,272/- and he pald asufn of Rs. m4,156/ which is approx.. 65% of

the basic sale conSIderatlon

g%r a'total consideration of Rs.

The complainants s@te%hat‘-in the month of October 2017, the complainants
visited the site to check the work progress* Was shocked to see the adjoined
project/tower named as 83 Avenue in &bandoned condition as being left
after completion of foundation works since then. The complainants further
states that they have objection regarding size of the shop as the actual/ real
size is totally different and highly variable to the allotted size. They also sent
a notice/email dated 23.10.2020 to the respondent for refund of the entire
amount paid by him.

On the contrary respondent-builders states that it had sent reminder letter
dated 27.07.2017, 05.09.2017. 21.10.2017, 09.11.2017, 20.12.2017,
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12.01.2018, 29.03.2018, 05.05.2018, 25.05.2018, 30.06.2018, 04.09.2018,
22.10.2018, 15.01.2019 and 20.12.2019 to clear the outstanding dues. The

complainants statedly continued with their default and again failed to make

payment even after receipt of final reminder letter. Due to which the
respondent no. 2 cancelled the allotted unit on 16.06.2021 and refunded an
amount of Rs. 18,27,517/- in the bank account of the complainant after
deduction of earnest money. The subject unit has already been re-allotted the
same unit to other purchaser.

On considering the documents avazlable on record as well as submissions
made by both the parties, the@%h observes that on 16.06.2021, the
respondent builder has carfcelled ;: aHetted unit on account of non-
payment, but the complagnants “have- beg;: asking for refund since
23.10.2020, since thefn thef} have not mﬁ%hdrawﬁ' thelr request for refund and
the same was duly| aclgnowledged by the requrfﬂent in his reply dated
03.10.2023. |

Admissibility of refund along with pgesgribed rate of interest: the non-
compliance of the mandﬂfe@'contamed i’ sectlori 11(4)(a) read with section
18(1) of the Act on the part of the respondent is established as the due date
b% 28 (}4? )} and the respondent-builder
obtained the occupa :0 céftl Cate on 26’ 1 %023 %ut the allottee has earlier

of possession comﬁ it £6

opted/wished to w1t;h_qlmw. from the prp;eg:t; after _the due date of possession
was over. As such, the complainant who wishes to withdraw from the project
is entitled to refund of the entire amount paid by him at the prescribed rate
of interest from the date each payment till the actual date of refund of the
amount within the timelines provided in rule 16 of the Haryana Rules 2017
ibid.

The prescribed rate as provided under rule 15 of the rules. Rule 15 has been

reproduced as under:
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]

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4 ) and subsection (7) of section
19]

(1) For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be replaced
by such benchmark lending rates which the State Bank of
India may fix from time to time for lending to the general
public.

37. The legislature in its wisdom in the subordinate legislation under the

38.

39.

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so»gietermged by the legislature, is reasonable
and if the said rule is followed to,award the interest, it will ensure uniform
practice in all the cases.. y | 62 %‘ '_

Consequently, as per vgé!;:%ite of the Stezge Bank of Igdia i.e,, https://sbi.co.in,
the marginal cost og lendmg r{‘ate‘;fir%;shgrt,}!h\{C]}jo on date i.e., 09.04.2024
is 8.85%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e.f?if[lﬁ%%. | i

The definition of term'i;ﬁ'uéms? as@éﬁﬂgd{ﬁnaer section 2(za) of the Act
provides that the rate of Miantéi‘est cﬁﬁréeable from the allottee by the
promoter, in case of efault, _shé]l.be eqﬁzi}l. to the rate of interest which the
promoter shall be li;,,bLé r_tciJ;: Q.éy':'the'ail_{i%;g%, 1?1 :{:as'f_;‘, of default. The relevant

section is reproduced below:

“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(i) the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or an y part thereof
till the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the
promoter shall be from the date the allottee defaults in payment
to the promoter till the date it is paid;”
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40.

41.

42.
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Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 18(1) of the Act on the part of the respondent is
established. As such, the complainants are entitled to refund of the entire
amount paid by them at the prescribed rate of interesti.e., @ 10.85% p.a. (the
State Bank of India highest marginal cost of lending rate (MCLR) applicable
as on date +2%) as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the date of each payment
till the actual date of refund of the amount within the timelines provided in

rule 16 of the Haryana Rules 20«%? Lbid,\i _
‘,x 3 +’V .Q-.z'

The occupation certificate & rt’ occupation certificate of the

buildings/towers where allotted um the complainant is situated is
received after filing Qrf apphcation by%h? cgmplamant for return of the
amount received by t{m promo‘ter on fallure of promoter to complete or
unable to give ]JOS%G’SSI?I’I of the unit in 'accord-am;e with the terms of the
agreement for sale _or duly completed by the dat;e specified therein. The
complamant-allottet; h@s ready washed Qo Wlthd“raw from the project and
the allottee has become enttt]ed his nght; under section 19(4) to claim the
refund of amount pald along« w;u;h mtlf’ést at prescribed rate from the

promoter as the lmab to give possession of the

unit in accordance W1t the .terms of a’g ement ft)r sale. Accordingly, the
promoter is liable to return the amount re_c_ewed by him from the allottee in
respect of that unit with interest at the prescribed rate.

Further in the judgement of the Hon'ble Supreme Court of India in the cases
of Newtech Promoters and Developers Private Limited Vs State of U.P. and
Ors. (supra) reiterated in case of M/s Sana Realtors Private Limited & other
Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided on
12.05.2022. it was observed
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43.

44.
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o T

25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 1 9(4) of the Act is not
dependent on any contingencies or stipulations thereof. It appears
that the legislature has consciously provided this right of refund on
demand as an unconditional absolute right to the allottee, if the
promoter fails to give possession of the apartment, plot or building
within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund
the amount on demand with interest at the rate prescribed by the
State Government including compensation in the manner provided
under the Act with the provise that,if the allottee does not wish to

- 4

withdraw from the projec%gé wdl{f%’éntided for interest for the

period of delay till handing {{V@-?@g ion at the rate prescribed

The promoter is respogps-i]f_ffe” fo;f al] lg”bl_i_gations, responsibilities, and
functions under the pro@iéns\ﬁf theAdea&ZﬁlG or the rules and regulations
made thereunder ox;flt_g::f%l.?;"gall;t%géﬁas ger aéfce.xr;‘ent for sale under section
11(4)(a). The promotgrs-;has failed to co}hplete 01; unable to give possession
of the unit in accoﬂ%ﬁﬁt;e. ﬂéith the terms of agreement for sale or duly
completed by the dal':e:spécjﬁed therein. Aiépérdin?gly, the promoter is liable
to the allottee, as the allqﬁ%@shes tdwgré’w from the project, without
prejudice to any other remgdyauaﬂa fo return the amount received by
him in respect of th@éﬁun’ ﬁ;@b iéteres-t a‘f 1ch rate as may be prescribed.

The authority hereb‘;yw he .

irects the i'ES]Z!)l:?j_I_l;-_' e.'r‘lt' 'pof'fZ to return the amount
received by them i.e._,:l%si 22,24-,156/ recelved b;it from the complainant
along with interest at the rate of 10.85% (the State Bank of India highest
marginal cost of lending rate (MCLR) applicable as on date +2%) as
prescribed under rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 from the date of each payment till the actual date
of refund of the amount within the timelines provided in rule 16 of the
Haryana Rules 2017 ibid. The amount of Rs. 18,27,517 /- already refunded by

the respondent shall be deducted from the amount so assessed.
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G. Directions of the Authority:
45. Hence, the Authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the functions entrusted to the Authority under
Section 34(f) of the Act of 2016:

i)  Therespondent no. 2 is directed to refund the entire paid-up amount
i.e, Rs. 22,24,156/- received by it from the complainant along with
an interest @10.85% p.a. as prescribed under rule 15 of Haryana
Real Estate [Regulatmg and Devqlppment) Rules, 2017 from the date

of each payment till ltsfzrea,l' on The amount of Rs. 18,27,517/-

already refunded by the respcmdeﬁt shall be deducted from the
amount so assessed ¥\

ii) A period of 9@*days is glven to the respondent to comply with the
directions gn;éri ln thls order and fallmg whlch legal consequences

would follow:.

46. Complaint stands dlspos‘“ed e&

47. File be consigned to the Registry.

. D,
/
i
h T V.| —
(Ashok Sangwan) (Vijay Kumar Goyal)
Me Member
T -

(Arun Kumar)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 09.04.2024
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