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ORDER

1. The present complaint has been filed by the complainant/allottees under

section 31 ofthe Real Estate (Regulation and Developmentl Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate [Regulation and

DevelopmentJ Rules, 2017 (in short, the Rules] for violation of section

11[4)(aJ ofthe Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there under or to the

allottees as per the agreement fdr.sale ejiecuted inter se.

A. Unit and proiect related details i'

2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date ofprciilosed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

,
s. N. Particulars Details

7. Name and location of the
project

"Oadles Skywalk", Sector 83, Gurugram.

) Nature of the project Commercialshop space

3. Project area L.326 acres

4. DTCP license no. I of2013 dated 05.03.2013 valid upto 04.03.2017

5. Name oflicensee Dharam Singh

6. RERA Registered/ not
registered

294 of 2077 dated 13.10.2017 valid upto
37.72.2079

7. Unit no. F-192, First floor

(As per BBA on page 47 ofcomplaintJ

B, Unit area admeasuring
(super area)

370.5 sq.ft.

(As per BBA on page 48 ofcomplaint)

9. Date of execution of buyer
agreement between the

28.04.2016
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Facts ofthe complaint

The complainants booked a shop admeasuring 370.50 sq.ft. in the project

"Oodles Skywalk" Sector 83, Gurugram, Haryana by depositing the booking

amount ofRs.6,90,000/- on dated 30.05.2013, which is 200lo ofthe total cost

complainant and
respondent no. 2

(As per BBA on page 45 ofcomplaint)

10. Possession clause Clause 38

The "Company" will, bqsed on its present plans ond
estimates, contemplates to offer possession of said
unit to the Allottee(s) within 36 months (refer d.37
above) of signing of this Agreement or within 36
months from the date of start of construction of the
said Building whichever is latet with a grace period
of 3 months, subject to force mojeure events or
G ov e r n m e n ta I action/inoctio n.

11. Date of starting of
construction

26.03.2074

(taken from the same project is being developed by
the same promoter/respondent the complaint
no.7528 of 2027)

72. Due date ofpossession 24.04.201.9

(calculated as 36 months from date of execution of
BBA i.e.,28.04.2016 as the same is later)

13, Total sale consideration Rs.34,25,272/-

[as per the cancellation letter dated 16.06.2021]

t4. Amaunt paid by the
complainant

Rs,22,24,156 / -

(as per cancellation letter dated 16.06.2021J

15. Occupation certificate 26.70.2023

16. Offer ofpossession Not offered

17. Notice of refund by the
complainant

23.10.2020

(page 82 of the complaint)

18. Cancellation letter 16.06.2027
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of the unit. The booking was without agreement, without approval of
building plan and against the RERA norms.
That thereafter, complainants repeatedly requested for execution of the
agreement to confirm and secure their booking & payments but the
respondents did not pay any heed to the request of the comprainants. The
space buyer agreement was executed after the long delay period ofapprox 3
years on dated 28.04.2016. The space buyer agreement was executed by the
respondent no.? on 2g_04_2016 which was after the improper and
intentional delay of 3 years from the bobking date of 30.5.2013 and also in
subsequent to realizations of more than 5S% payments from the
complainants. The date of the agreemdnt ought to be considered from the
above said date of 30.05.?013 and not as per buyer agreement which was
executed after 3 yearb fiom acceptance 6ithe fi.st payment. The respondents
in order to hide their wrongful doings, cleverly mentioned date in the pre-

5.

formatted space buyr ent.

0odles Skywalk in the brochure provided !o the complainant in which it was;
shown and mentioned that the said coloiywould comprise of two tall towersi
on six acres of the landand ftrrther it als(i r6s16.r.6 that the said towers
would be connected io each other through s}<y bridges. Later on, after many
years complainants became aware of the fact that truth was totally different
to the commitments of the brochure and rather there were two separate
proiects (83 Avenue & Oodles Skywalk), towers, land parcels and even
licenses were two. Resultantly, respondents claimed falsely in their brochure
provided to the complainant atthe time bookingup ofthe said shop, in order
to boost up the commercial value of the proiect and to represent bigger
projections.
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6, That the complainants have specific obiection regarding size of the shop in
question as the actual size is totally different and highly variable to the
allotted size. The complainants after visiting the site and measurement found
major deviations in dimensions of the shop. After that the complainant
sought clarification from the respondents but they refused to accept this very
fact. That till today, this fact is not looked upon and kept hidden by the
respondent's builder as the structure is ready enough for size measurement
ofthe shop with 100% accuracy. So, in these circumstances stated above the
complainants had a specific obj.dction regarding size ofthe shop.

7. That as per clause 33 of tlre..4$eement, in case of any major
alteration/modification resulting inrnoI" tn"n 10% change in the super area
of the said unit of mateh&Fchange in tlle 5peqifi.r,,o, oi ,n" unit anv time
prior to and upon tlie grant of, occupation/ completion certificate then the

8.

company shall intir{& pre alloge. -diro,."r&hi to the same the allonee
shatlgive his cons"r\q\of{o*.1",r[*,.[""1"s'"]t in t5 days. tn case the
allonee gives his oul$$$tn4 sriu .ftaffi/r, uren rhe alotmenr shatl
be deemed to the canc\Sftd-Ghd coldririCGl retund rhe entire money
received from tle allottee w)t*8gdb"rdi# * @ tzo/o p.a.

ffilj"T,Tj]lH*f,&ffi ffi'RHI j,,T;llil1'JlIj
p.a., wirhin ro aays$gi 191fi.1!"il e,ffiffipl",""^, ,, *o rv,* *
other alternative or efficacious remedy available except to file this present
complaint.

That the complainants had ob.iected to the unlawful demands raised by the
respondent no. 2 post the implementation of GST tax law, as demands were
charged wrongfully with GST at the rate of lTo/oby the company and even till
date this act of unlawful taxing is continued. Due to the wrongful and

9.
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adamant stand of the respondents, the complaint is pending against them
before the National Anti-profiteering Authority.

10. That the respondent no.Z failed in delivering the possession of the subject
unit F-1.92 within 36 months from the booking date of 30.5.2013, as the
period of 36 months for the purpose of handing over possession cannot be
calculated on the basis of one sided, illegal clause no. 3g of pre_formattr:d
booklet SBA and the same is liable to be applicable from the date when the
shop was booked, booking amount was paid and received. Hence, the
respondent no. I is under obligatibn to lr.Cfund the total amount paid till date
along with interest and compensation due to 

'ioration 
of section 1g of ttre

RERA Act, 2016.

Relief sought by the complainants:
The complainants have sought the following relief:

C.

D.

ent made to it

the followingThe respondents

submissions.

11. That the respondent no. 1 & 2 have filed t}e present reply to the complaint
filed by the comqlaigants [hereinaftr to be referred as ,,answerin,g

respondents"l. Thb alleged frail allegations levelled under the guise of
present complaint, are totally false, incorrect,. baseless, absurd anC

misconceived. Therefore, the alleged contentions / averments raised in the
complaint, until and unless being admitted specifically hereinafter by the
respondents, same may kindly be treated as,,denied,,in its totality. The

dlleged contentions put forth in the complaint, clearly spell and show the
nefarious purpose of the complainants to anyhow tarnish the image of the
respondents without any alleged defaults, asserted in the present complaint
by the complainants, which asserted contentions, if perused and analyzed in
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its entirety, it would become crystal

the present complaint just to harass

enrichment anyhow from them. The

for payment of due installments, has not deposited the same thereby
deliberately putting obstructions to the fast progressing projecL In order to
avoid penal action against t}Ie complainant for defaulting on payment of due
installments, t}le complainants, with the sole intent to harass and gain unjust
enrichment, has filed the complaint.

12. That the respondents -"r *#.&& commercial proiect named and
styled as "Oodles Skywalk" 

"t t*ltffi, Gurugram. The project is being
developed in a land 

"pp.gX$S6fl_".rt'ftltg6 
acres in the revenue Estate of

villase sihi, rehsir r',11p(fiXri{ci CBfu&hb\he land is being devetoped

in collaboration .tp'@.igii,{f 
"rldrr rhe}g\"embnt dared 2g.g.2o7o

and addendum a"j"tfa.z.z;4a acq;ayncr1, orl ss.zot3, the Director

General Town and Tq+ry4h&'iilg qep&\*otthandigarh had issued a

Iicense bearingno. o\rfttr ri6. N""h fukfdrr- lE(vA)-zol.z/ts7ss.
rherefore, 

"tt 
*" n"."Sii{ff$# etc. areavaitable with the

company for the developme-iret!ftbJtsi.if
13. That the complainarfr$ry'lhftr*FilDorlacts before the Authority

as the approvat / srtut,S,?hat"t i'rdr"f-&.fcil",ed, tle same is retared

with land approx,.fuli9ji$q,u ag.aqtd Fli64ue estate of viuase sihi,

Tehsil Manesar, District Curugram, wherein the answering respondents has

been developing its project by the name "Oodles Skpvalk,,. In this

regard, it is stated that respondent no. 1., being the principal builder, has

assigned/allocated different-different works related with the proiect to
different-different sub-contractor/companies for the purpose of urgent

smooth expeditious working of the project and in this regard had also

executed the agreements with the vendors and sub- vendors and original

Complaint No. 456 of2O21

clear that the complainants have filed

the respondents and to gain the unjust

complainants, despite repeated notices
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bhumidars (from whom land had been purchasedJ, who would according tc
the terms and conditions of their executed documents/agreements,

complete the construction work related with the prorect. Moreover, all the

requisite and necessary permissions related with the project and have

already been taken/obtained by the respondents.

14. That it is only after seeing the commercial viability in the upcoming pro.lect

"Oodles Skywalk" in near future and after discussing the project details with
the Sub- Vendors and with the respondent no. 1 company,s representatives,

the complainant deposited the advance amount of Rs .6,90,000/_ for a shop,

to be constructed/developed at the':iroject, namely, Oodles Sl$,!valk,,

situated at Sector-83, Gurugferry Ha-ryana. It is important to mention here
.. -l ..1

that the complainant ofits bw{r'wtsh.i$dWili\ad deposited the aforesaid
,-:

amount in advance, for'thb upc6ming liroject, befgre its launch actually by

the respondent no. 1, so that the complainant can get the discounted price,

seeing the commerlcill iriability and profus in rhe said project. Since the

complainant had paid the said amount "as an advance token money,, for the

purpose of booking a shop in the said upcoming project, question of entering

into any kind ofagreement does not arise afall as respondent no. t has nev,:r

adopted the policy o( "prelaunch" and accepting rhe money prior ro
i

launching ofthe proJbctlM'oreov6r, it is dbrliedthatthe said proiect is without

approval of buildin! plans:and against ih! RERA irorms as at that relevant

time, it is informed that the RERA Act was not in force, thus question of

violating any norms under RERA, and also does not arise at all.

15. That the buyer agreement was executed only after launching the project arrd

after successful getting the approvals and permissions from the various GoVt.

Departments and after commencement of the construction of the project in

question, thus, there existed no delay in execution of SBA. That since the

complainants were not residing at india at that relevant time, they through
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their mails sent the request for sending the allotment letter and raised other
queries, which were satisfactorily answered by the DMC of respondents and
accordingly, allotment letter and application form were sent to the
complainants to abroad through mail and revised papers also, which were
duly received and confirmed by the respondents.

16. That, thereafter, the main complainants Mrs. Sulochana Devi, who is the first
applicant, requested the respondents to put on hold the issuance of allotment
letter in her name as due to some personal reasons, she wanted to change

her name i.e. from Sulochana Devi to

Mrs. Sulochana Devi has laken fwo y

lam Singh. The respondent and

time and hold on the issuance of
Allotment Letter due to her change of name. In this regard, she has only

sent the letter to the

name and attached the py of Tamil Nadu Government.

Thus, the contentions ofthe complainants, taking the plea (which is contraty
to the record) that tireJ{ponde4ts ha{:intenli.6nal[ delayed and took three
(3) years'time fro- ir?#omng artu to irlu"th" jllotmenr 

letter and space

buyer agreement, is absolutely wrong and.baseless. The delay occurred due

to request of Neelam Singh, who wanted to put on hold the Allotment Letter

in lieu of change of hei iame. From the record, it is clear that she had only

sent the letter on 20-12.2015 to the respondents with gazette notificaticn

and according to whicll the respondents has changed her name and issued

allotment letter d ated 28.4.2076, wh i ch was finally sent to her for signatures,

which was admittedly, without any complaint, was signed/executed by both

the respondents.

17. That the details of the unit were already mentioned in the allotment letter.

The complainants, only after reading and understanding the terms and

conditions ofthe allotment letter, had executed the said allotment letter and

thereafter, they have also read and understood the terms ofthe space buyer
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agreement and executed the said space buyer agreement dated 28.4.2016
with the respondent company.

18. That, the complainants only paid Rs.2Z,Z4,tS6/_ and had failed to pay the
remaining outstanding amount out of total sale consideration price of Rs.
34,25,272/ - (as per allotment letterl, excluding other charges, to be levied on
the said shop. The respondents despite receiving notices, reminders and
various request letters dated 22,7 .TOLT, S.g.ZOl7, 21.L0.2OL7 , g.11.2077 

,

20.t2.2077,12.1.20t8,29.3.2078,5.5.2018,25.5.2018,30.6.2018,4.g.20t8,

22.L0.2018, L5.1..2079 and 2O.|Z.Z0!9, failed to pay the requisite
installments on time to the resWnd became the ,,defaulter,,.

19. That since the complaina d not paying the outstanding
amount to the appellantr

paying the due insd,Sy{
ents and is a persistent defaulter and nc,t

ts from the last three years, finally after
waiting for five years, exercising its rights under space buyer agreement, vide
its canceltation, *riei {"p.$.Ortilre lett}i a;qi lo.e.zozr,has canceued
the unit and after dr$$qiio1 t;ris nfur,t/,8]1. conditions of sBA), has
retunded / deposited t\QtttN&e d(q,t)rl 7 /_ in the bank accounr of
the comptainants ana rrasitflfrp!.r*iiottua tne same unit to rhe other

,, il:',T::"ff::ffi,&f{Hf{,4",}e parame,ers o*he
shop in question ,1-g{li'e{ + .il?rg+[Vh" area or the shop in
question always vary as it is a normal parlance that after adiustment of
common areas in question, the actual carpet area differs in size as in every
commercial unit there is a loading of 30% to 50%, depending on the
construction, size and location of the shop. Infact, the actual size and super
area are also mentioned in the papers submitted before RERA Authority,
after getting registration of the proiect in question. It is further submitted
that tle proiect in question is a registered proiect under RERA and as per the
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RERA Norms, every builder is bound to disclose the super area and carpet

area of the concerned shop or shop in question and the details of the same

have to be furnished before RERA as the same are related with ,,compliance,,

matter, which was duly submitted by the answering respondents in tl.le

present case. Thus in a normal nomenclature, it is a matter of record that
when complainants asked for the variation in sizes and query / enquired

about the same, the answering respondents through its officials concerned

have duly apprised this fact to the complainant, whereby it was apprised to

the complainant that the ratio.af super area to built up area / carpet area is

approximately 40-45% depending on the floor, with further clarification that
the actual ratio of super area will be clarified at the time of possession when

the actual construction ofunitsrcompleted. Moreover, in common real

estate market prevalence diso thb ratio iiaries from 40-500/0. Moreover, it was

clearly stated to the complainant that the super area and carpet area are nlt
same and no such promise relating to illusionary carpet area was given bysame and no such promise relating to illusionary carpet area was given by

rdents as undt,r nor44l llarket prevalence il the re.rlv.*v.3the answering respon

estate market, super area includes all the common areas and other areasits

mentioned in detail in the heading of Super Area in the SBA. Thus, the

objection raised by thqcomplainants are.ilrot contrary to clause 33 of the

buyers agreement, eiectGd beti//ien tht ifarties.

21. That the respondents have collected approx.45%o ofthe total sale price of the

commercial project comprising ofan area of 600 sq. ft. and the project is lyirrg

incomplete. In fact, the total sale price ofthe unit booked by the complainants

is Rs.71,25,000/- inclusive of basic sale price of Rs.65,55,000/-, pLC ,:f

Rs.3,00,000/-, EDC/lDC of Rs.2,40,000/- and EEC of Rs.30,000/-. service tzx

/ GST and other taxes, levies, charges as applicable from to time as per

applicable laws. The complainants had deposited Rs.19,66,500/- whir:h
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comes to 26.80% of the total sale price and made a false statement before

this Authority that they have paid approx. 450lo ofthe total sale price.

22, That the complainants defaulted in making payment of the outstanding

amount as per agreed construction linked payment plan since December

2013 as is evident from the various demand letters annexed by the

complainants as Annexure 3 to the complaint. The respondent sent demand

letter dated 10.72.2073 to the complainants to make payment of the then

outstanding amount of Rs.8,50,444/- as became due on start of excavation.

Since, the complainants had n4.,lteggafry payment after receipt of the said

25.4.2074 to them to make paymerit of outstanding installment of

int plan opted by them. But thRs.8,50,444/- as per paymdnt plan opted by them. But they failed to make

any payment.

23. Since the complainants iled to make aty payment or send any

dated 0 7.07.2019 to thr them last ald final opportunity to make

Since, the complainants had Ildmade any pavment after receiDt of the said
iim i-'

demand letter, the respondentlen_f iElriinaer letters dated 18.01.2014 and
fim

payment of *r" "fo."S
,c

Iirdt/nffri/o f Rs.29.82.844 t - within a

i[tEHkia retter fallins,n,.n ,, *",period of 15 days from the

to take consequentrlal

ent letter. Since, the

complainants continued with the default and again failed to make payment

of the aforesaid outstanding amount of Rs.29,82,844/- even after receipt of

final reminder letter dated, the respondents were constrained to cancel the

booking ofthe said unit made by them and remit the cheque ofthe refundatrle

amount after deduction of earnest money and the service tax vide

cancellation notice dated 02.08.20 19.

24. The question of any refund and / or payment of delayed penalty as sought by

the complainants does not arise since the complainants themself are
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26.
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defaulters and also not entitled to any relief in view of the provisions of
section 51 ofthe Indian Contract Act. It is clear that since the complainants
are unable to continue with the allotment ofthe said unit and want to evade

making paymenttowards the said unit, they have filed the present complaint.
Therefore, this Authority ought to dismiss the present complaint on this
ground alone.

All other averments made in the complaint were denied in toto.

Copies of all the relevant do have been filed and placed on the record. Their

as well as subiect matter

E. I Territorial jurisdiction

28. As per notification no. 7/92 /2077 -1TCp dated 74.12.2017 issued by Town

and Country Planning Department, FIaryana, the jurisdiction of Haryana Re;rl

Estate Regulatory Authority, Gurugram shall be entire Gurugram district f(,r
all purposes. In the present case, the project in question is situated within th e

planning area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E, rr subiect-ma{Std{Qtl(} RAIV
Section 11(41(aJ of the Act, 2016 provides that the promoter

responsible to the allottees as per agreement for sale. Section

reproduced as hereunder:

Section 77(4)(s)

Be responsible for all obligations, responsibilities qnd

functions under the provisions of this Act or the rules
andregulations made thereunder or to the allottees as
per the ogreement for sale, or to the associotion of
allottees, as the case moy be, till the conveyance ofall
the apartments, plots or buildings, as the case moy be,

Page 13 of19
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to the allotkes, or the common oreos to the
association of ollottees or the competent authority, as
the cose may be.

Section 34-Functions of the Authority:

34(0 ofthe Act provides to ensure compliance ofthe
obligations cast upon the promoters, the allottees
and the real estate agents underthis Act and the rules
and regulations made thereunder.

30. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter 

""lle g1r" compensation which is to be

decided by the adjudicating officer if prrrsued by the complainants at a later
stage. Yt

F. Findings on the relie
F. I Direct the

prescribed rate of in

31. The complainants were allotted a unit no F-192, first floor in the project
I

/total consideration of Rs.

/- which is approx.. 650/o of

32, The complainants sQte rhat in the month of October 2017, the complainanrs

visited the site to checktile work progress, was shocked to see the adjoined

project/tower namqd qs_ 83 Avenue in abandoned condition as being left

after completion of foundation works since then. The complainants further

states that they have objection regarding size of the shop as the actual/ real

size is totally different and highly variable to the allotted size. They also sent

a notice/email dated 23.10.2020 to the respondent for refund of the entire

amount paid by him.

33. On the contrary respondent-builders states that it had sent reminder letter

dated 27.07.2017 , 05.09.2017. 21.10.2017, 09.Lt.2077 , ZO.t2.ZOt7 ,

the basic sale consideration.
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72.07.2018, 29.03.20t8, 05.05.2018, 2 5.05.2018, 30.06.2018, 04.09.20 18,

22.70.2018, 15.01.2019 and 2O.72.ZOlg to clear the outstanding dues. The

complainants statedly continued with their default and again failed to make

payment even after receipt of final reminder letter. Due to which the
respondent no. 2 cancelled the allotted unit on 16.06.2021and refunded an

amount of Rs. 18,27,577 /- in the bank account of the complainant after
deduction ofearnest money. The subject unit has already been re-allotted the

same unit to other purchaser.

34, On considering the documents available

made by both the parties, the authority

2 3. 1 0.20 2 0, since thftpl
the same was aut5f &rJ
03.t0.2023.

on record as well as submissions

observes that on 16.06.2021, the

respondent builder has ed d unit on account of non-

payment, but the c ft\askinS for retund since
\ \J ,t .

raWR tneir request lor re[und andry nave nor wllnorawn tnelr request Ior retund and

owledged by the respondent in his reply dated

35. Admissibitity or "e$n\chc lriqr pie*d+il,are of interest: the non-

compliance of the man\$$rsiadlddiit 11(4J[a) read with section

18(1) of the Act on the pahlttrre a!$dk,t i, established as the due date

:ilHil::"il**mmmffi ffffi'"T#,":lil:
opted/wished to withdraw from the proiect after the due date of possession

was over. As such, the complainant who wishes to withdraw from the project

is entitled to refund of the entire amount paid by him at the prescribed rate

of interest from the date each payment till the actual date of refund of the

amount within the timelines provided in rule 16 of the Haryana Rutes 2017

ibid.

36. The prescribed rate as provided under rule 15 ofthe rules. Rule 15 has been

reproduced as under:
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Rule 75, prescribe-d rate oI interest_ lproviso to section 72,sedion 78 ond sub-secaion (4) dnd sibsection (7j ij seaion
191
(1) For the purpo_se of proviso to section 12; section 18; and

sub-sections (4) and (7) of section 19, the ,,interel- at the
rate prescribed,'_sholl be the State Bank of tndio highest
marginol cost of lending rate +20/6.:

provided that in cose the Stote Bqnk oflndia marginal
cost of lending rote_(McLR) is not in use, it;haltbe repiaced
by such benchmark lendlng rates which the State Bank of
India may fx from time to time for lending to the general
public.

37. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rgles, hasdetermined the prescribed rate of
interest. The rate of interest sor$itgr.Sed by the legislature, is reasonable
and if the said rure is fo pw!! to.qward ihe interest, it wi ensure uniforrn
practice in all the cases.

ffiHARERA
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dia i.e., https://sbi.co.in,

on date i.e., 09.04.202.\

will be marginal cost of
lending rate +20lo i.e.;

The dennition of term 'interest, as defined under section 2(zal of the Act

38.

39.

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevanl
section is reproduced below:

"(z(1) "interest" means the rates of interest payable by the
promoter or the allottee, qs the case may be.
Explonotion. -For the purpose ofthis clause_(i) the rate ofinterest chargeable ftom the ollottee by the promoter,
in case ofdefault, shall be equal to the rote of inierest'which thi

- .. 
promoter shall be liable to pay the alloftee, in case of default;(ii) the interes.t payable by the promoter to the a ottue ;hai be ftomthe dote the promoter received the omount or any Dart thereof
till the dote the amount or part thereof ond inteiest thereon L
refunded, and the interest poyable by the allottee to the
promoter shall be from the date the allottee defautts in payment
to the promoter till the dqte it is paid;"
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40. Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 18(11 ofthe Act on the part ofthe respondent is

established. As such, the complainants are entitled to refund of the entire

amount paid by them at the prescribed rate ofinterest i.e., @ 10.85% p.a. fthe

State Bank of India highest marginal cost of lending rate (MCLRJ applicable

as on date +2%J as prescribed under rule 15 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 from the date of each payment

till the actual date of refund of the amount within the timelines provided in

rule 16 ofthe Haryana Rules

4t. The occupation certificate occupation certificate of tl'le

buildings/towers where e complainant is situated is

received after filing lainant for return of the

of promoter to complete or

e with the terms of the

amount received

unable to give po

agreement for sal

complainant-all

the allottee has becom

refund of amount paid al

specified therein. The

aw from the project and

section 19(4) to claim the

at prescribed rate from the

I

promoter as the promoter fails to comply or unable to give possession of the

unit in accordance with the terms of agreement for sale. Accordingly, the

promoter is liable to return the amount received by him from the allottee in

respect ofthat unit with interest at the prescribed rate.

42. Further in the iudgement of the Hon'ble Supreme Court of lndia in the cases

of Newtech Promoters and Developers Private Limited Vs State of U.P. and

ors. fsupra] reiterated in case of M/s Sana Realtors Private Limited & other

Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided on

12.05.2022. it w as observed

ro o

unit
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25. 
_The 

unquatified right of the allottee to seek refand rekfted
Under Section 1S(1)(o) and Section 19(4) of the Act is not

!y011!e1t 
on.anl contingencies or stiputations thereof. tt oppeors

thqt the.legislature hos consciously provided this righi of refu nd on
demand as an unconditional absolute right to the ollittee, if thepromoterfoih to give possession of the qportmen, plot or building
within the time stipulqted under the terms of the ogr""r"it
regordless of unforeseen events or stqy orders of the
Court/Tribunal, which is in either way not attributoble to the
allottee/home buyer, the promoter is under an obligation to refund
the amount on demand with interest ot the rate prescribed by the
Stote Government including compensation in the manner provided
under the Act with the provlso thot-iIthe ollottee does no;t wis; ;o
withdrow from the proleC6ld;*gl n titled for interest for the
period ofdetay titt ianiing or* porinio, ;;;;;r;;;;;;;:;;;;

43. The promoter is responsible foi all obligations, responsibilities, ancl
functions under the provisions ofthe Act of 2016, or the rules and regulation:;
made thereunder or to the alloltee as per agreement fbr sale under sectior
11(al(a). The promoter has failed to complete or unabre to give possession

to the allonee, as tr," "hQ$(Ur"*ff$$t6w from the projed, wirhout
preiudice to any other .ere'ai&&ld[6return the amount received by
him in respect of thelln}t yith i[terest at +ch rate as may be prescribed.

44, The authority ner"ty iii!.ti the responEent no. 2 to ,eturn the amount
received by them i.e, Rs. 22,24,L56 / _ received by it from the complainant
along with interest at the rate of 10.g50lo (the State Bank of India highest
marginal cost of lending rate (MCLR) applicable as on date +2o/o) as
prescribed under rule 15 of the Haryana Real Estate (Regulation and
DevelopmentJ Rules, 2 017 from the date ofeach payment till the actual date
of refund of the amount within the timelines provided in rule 16 of the
Haryana Rules 2017 ibid. The amount ofRs. 18,27,517/_ already refunded by
the respondent shall be deducted from the amount so assessed.

of the unit in accordance with the terms of agreement for sale or duly
completed by the date specified therein. Accordingly, the promoter is liable

Page 18 of 19

I Complaint No.456 of2021 I



ffiHARERA
9F* ouRuennvr Complaint No. 456 of2021

G. Directions ofthe Authority:
45. Hence, the Authority hereby passes tJris order and issue the following

directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the functions entrusted to the Authority under
Section 34(fJ of the Act of 2016:

iJ The respondent no. Z is directed to refund the entire paid_up amount

i.e., Rs.22,24,L56,/- received by it from the complainant along with

an interest @10.85% p.a. as prescribed under rule 15 of Haryana

Real Estate [Regula pment) Rules,2017 from the date

of each payment till i )n. The amount of Rs. 79,27,517 / "

already refund hall be deducted from the

amount so a

iil A period of

directions

would foll

Complalnt stands disp

(Ashok
Me

is order

ent to comply with the

ich legal consequences

G
46.

47.

! I - <__--->
(Viiay Kuft6r Goyal)

Member

ERA

(Arun Kumar )
Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 09.04.2024

*,,.-t '

Page 19 of19


