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ORDER (NADIM AKHTAR- MEMBER)

I Present complaint has been filed by complainant under Section 31 of the
Real Estate (Regulation & Development) Act, 2016 (for short Act of 2016)
read with Rule 28 of the Haryana Real Estate (Regulation & Development)
Rules, 2017 for violation or contravention of the provisions of the Act of
2016 or the Rules and Regulations made thereunder, wherein it is inter-alia
prescribed that the promoter shall be responsible to fulfil all the
obligations, responsibilities and functions towards the allottee as per the
terms agreed between them.

A. UNIT AND PROJECT RELATED DETAILS

2. The particulars of the project, the details of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following table:

S.No. | Particulars Details

1. Name of the project. Parklands, Phase- 1, Sector-76,
Faridabad,

Z Nature of the project. | Plotted.
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Complaint no. 292 of 2020

4. RERA Registered/not | Not Registered
registered

5. Details of unit. U-20, 502 sq yds (Later changed to

W-23, 503 sq yds)

6. Date of builder buyer | 25.08.2007
agreement( with
original allotiee)

7. Date of endorsement in | 31.07.2008
favour of complainant

8. Due date of possession | 24 months from sanctioning of

service plans.

8. Possession clause in _ _
BBA ( Clause 22) That the possession for the said
Sanctioning of service |Plot as proposed to be delivered
plans-11.04.2007 seller/confirming  party to  the

purchaser(s) within about 24 month
sanctioning of the service plans of
the entire colony, simultaneous
execution of sale deed subject
however 1o force majeure and
purchaser(s) making all payments
within  the stipulated period
complying with the terms and
conditions of this agreement,

9. Basic sale ¥ 33,89 500/-
consideration

10, Amount paid by 2 65,56,576/-
complainant

11. COffer of possession 20.10.2008

12. Part completion 09092010

certificate

B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT
Page 3 of 55
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Complaint no. 202 of 2020
3. Facts of complaint is that the predecessor of the complamant, ie, Mrs.

Kavita Gupta had applied for a plot in the project of the respondents
namely; “Parklands” situated at Sector-76, Faridahad, Haryana vide
application dated 26.11.2005, Original allottee was allotted plot bearing no.
U-20, admeasuring 520 sq. vds (correct area as per agreement is 502 sq yds
but complainant in its pleadings has stated it to be 520 s vds) in the project
in question. A plot buyer agreement was executed between the original
allottee and the respondents promoters on 25.02.2007. A copy of plot buyer
agreement is annexed as Annexure A-5. As per clause 22.1 of the
agreement, possession of the unit was to be delivered within a period of 24
months from the date of sanction of service plans. The basic sale price of
the unit was fixed at Rs 33 89,500/-. That the respondent no.1 vide letier
dated 04.04.2008 unilaterally and arbitrarily changed the plot allotted to the
original allottee from U-20 to W-23. The freshly allotted plot was reduced
in size from 520 sq. yds to 503 sq. yds (correct figure as mentioned in offer
of possession dated 20.10.2008 is area got increased from 502 sq vds to 503
sq yds). Copy of letter dated 04.04.2008 is annexed as Annexure A-6,
Subsequently, during July 2008, complainant purchased the plot in question
from the original allottee and stepped into her shocs qua the rights of plot
bearing no. W-23. Respondents endorsed the nomination of the unit in
favour of the complainants on 31.07.2008. A copy of nomination letter i
annexed as Annexure A-7 in the complaint file. It is pertinent to mention

2

Page 4 of 55



L

Complaint no. 252 of 2020
that no fresh plot buyer agreement was executed between the parties.

Therelore, the timeline for offering possession to the complainant remained
the same, i.¢, within 24 months from the date of sanctioning of the service
plans of the entire colony,

That in the year 2008, respondents vide letter dated 20.10.2008 offered
possession of the allotted plot bearing no, W-23 admeasuring 503 sq. vds in
Parklands, Sector-76, Faridabad to the complainant along with a copy of
slatement of accounts. A copy of the offer of possession dated 20.10.2008
along with statement of account is annexed as Annexure A-8, The
complainant has made the entire payment of the sale consideration to the
respondents. That the respondents vide letter dated 19.01.2011 had issued a
no objection certilicate to the complainant, Copy of the no objection
certificate issued by the respondent is annexed as Annexure A-10.

It is submitted by the complainant that the alleped offer of possession dated
20.10.2008 issued by the respondent to the complainant was not a legal
offer of possession. Said offer was incomplete and not valid as it was issued
without obtaining occupation certificate/com pletion certificate from the
competent Authority to show that the project is complete and habitable for
living. Complainant has further alleged that the statement of account issued

along with offer of possession dated 20.10.2008 suffered from material

Q22—

irregularities that are as follows:
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Complaint no. 282 of 2020
The respondents have wrongly charged an amount of

Rs. 2,23,835/ftom the Complainant towards the
Infrastructure Development Charges (IDC) at the rate
of 445/- per sq. yds. That in the year 2014, it came 1o
the knowledge of the complainant through a reply to
the RTI Application dated 16.04.2014 by SPIO, cum
Accounts Officer, Director Town & Country Plan ning,
Haryana, that the rate for charging 1DC amount for the
plotted colony is 200/- per 5q. yds, as against 445/~ per
8q. yds actually charged by the Respondents. Hence,
the total amount of IDC that should have been ch arged
by the respondents from the complainant should be
Rs. 1,00,6000~ as against Rs: 223835 actually
charged by Respondents. A copy of Reply to RTI
Application dated 16.04.2014 is annexed and marked
as Annexure-A-11 (Colly).

The respondent has charged an amount of Rs.
3,15,072/~ towards External Development Charges’
from the complainant. The rate at which EDC has
been charged by the respondents from the

Complainant is 1024/ per sq. vds. They are charging

EDC on higher rate,
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Complaint na. 282 of 2020
The respondent has charged 'Enhanced External

Development Charges (EEDC) from the complainant
of an amount of Rs. 7,81,662/-. The respondents at no
point of time raised such a demand and the same was
raised enly in the year 2012 (almost after the four year
of possession). Moreover, the complainant was never
at any point of time being intimated by the
respondents about such charging of the Enhanced
EDC. Therefore, it is submitted that the Complainant
was taken at surprise by the Statement of Account
dated 05.03.2012 where the Complainant was asked to
pay the Enhanced EDC amount of Rs. 7.81,662/-. The
EEDC charge is stayed by the DTCP. The DTCP had
ordered respondent to deposit the amount charged as
EEDC or refund the amount but respondent neither
deposited the amount nor refunded the amount to the
complainant

Further the respondent has charged an exorbitant
amount from the complainant without actually
providing Sewage Treatment Plant and 220KV Grid
Sub-Station in the Project despite having received the
entire amount of Rs, 500,485/-. As per the information

W
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Complaint na, 282 of 2020
received from HUDA under the provisions of Right to

Information Act, grid substation and also STP are o
be provided by HUDA and the cost is already
included in EDC , The NCDRC in Case No. 265 of
2014 titled as "M/s. Parklands Owner Association v.
Mis. BPTP Lid. & 2 Ors”. has clearly held that the
cost of construction of 220 KV substation is in
preview of HVPNL and there has been no demand by
the Governmental Authorities to the respondents for
constructing and providing electricity services. It is
beyond the understanding of the Complainant that
when no amount has been charged by the
governmental authoritics from the respondents and
when the services with regard to electricity and its
infrastructure cost are being borne by government,
then why the respondents arc charging such an
exorbitant amoumt of Rs. 500485/ towards
Electrification Charges-and STP. Such amount is
liable to be refunded to the complainant with interest
Even as on date, the Respondents have failed to
provide for & proper electricity connection nor there is

any electricity infrastructure in the preject. The said
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Complaint no. 282 of 2020
fact is clearly held by the NCDRC in its order dated

11.09.2019 in case no. 263 of 2014. A copy of the
Order dated 1.02.2016 passed by the Hon'ble NCDRC
in Case No. 265 of 2014 is annexed and marked as
Annexure- "A-12". (Colly).. A copy of the Order
dated 11.09.2019 passed by the Hon'ble NCDRC in
Casc No. 265 of 2014 is annexed herewith and marked
a5 Annexure-"A-13". (Colly).

Respondents in addition to the above, have also failed
to provide a valid and running 220KV sub-station
needed for electricity in the project. It is mosi
respectfully submitted that as on date there is no
electricity connection in the project. It is interesting to
note that the DTCP wide its same order dated
8.05.2014 noticed the said deficiency with regard to
failure of the respondents to provide a valid electricity
sub-station and thus as a result, the DTCP held that
since the respondents are unable to construct and
provide a valid electricity connection, directed the
respondents to refund the amount aleng with 12%
interest charged by it towards electrification from the

allottees since it has failed to provide 220 KV sub-
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station. Till date, the respondents not only have failed

to provide a valid electricity connection and a 220KV
sub-station but also have failed to refund the amount
f@ 12% interest to the complainant. The Respondents
have neglected the order dated 8.05.2014 passed by
the DTCP. Respondents have deliberately chosen not
to abide by the order dated 8.05.2014 passed by the
DTCP, A copy of the order dated §.05.2014 passed by
the DTCP is annexed as Annexure—-"A-14". (Colly).

That the Complainant on 4.12.2008 has paid an
amount of Rs. 90,000/- towards stamp duty to the
respondents and again paid stamp duty of Rs
377,750/~ on 24.01.2013- (total amount paid 1s Rs
4,67.750/-). Complainant also paid Rs 15000/- as
utility connection charge on 19/12/2008. It is most
respectfully submitted that the said amount towards
stamp duty was paid by the complainant under an
impression that the umt will be registered by the
respondents and the complainant can enjoy peaceful
possession of its unit. However, to the exireme

astonishment of the complainant, the respondents have
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Lll date failed to register the unit in favour of the
complainant,

6. That it was in the vear 2018, the complainant came to know through an RTI
application that the respondent had received eecupation certificate/part
completion certificate itself in the year 2013 only which is after 5 years of
offer of possession dated 20.10.2008. Further, it is imperative to mention
that the competent Authority had only approved the layout plan for the
project on 30.11.2011. Moreover, the revised zoning plan for the project
was approved on (09.06,2014.

7. The act and conduct of the respondent is in complete contravention to the
provisions of the RERA Act. Despite a lapse of more than 15 vears from the
exccution of the plot buyer agreement, respondent is still not in a position to
deliver possession of the unit to the complainant. The project is still
in¢complete and the respondent has yel to issue a legal and valid offer of
possession to the complainant. Hence, the complainant is left with no other
option but 1o approach the Authority seeking possession of the booked unit
along with delay interest till the date 4 fresh offet of possession is issued 1o

the complainant
C. RELIEF SOUGHT

8. That the complainant seeks following relief and directions to the

respondent:-
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Issuance of appropriate directions to the respondents
to offer a legal and valid pessession o the
complainant after showing the occupation certificate
and the completion certificate which it had obtained
from the Competent Authority,

Direct the respondents to immediately hand over the
possession of the plot in question to the complainant
and execute the conveyance deed in favor of the
complainant;

Direct the respondents to pay compensation to the
Complainant in form of interest @18 p.a over the
amounts already paid to the Respondent Company for
the period of delay calculated from 30.10.2010 to
actual date of handing over of possession and sale /
conveyance deed with respect to the plot in question
not executed in favour of the complainant:

Direct the respondents to refund the excess amount
charged with interest by it towards EDC, IDC,
Enhanced EDC; Cost of Grid Sub Station, etc, as
wherever prayed in the Complaint:

Penalise the respondents under the relevant provisions
of the RERA Act, 2016 for the following: -

W2
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Complaint no. 282 of 2020
. Accepting bookings from the allottees of

the project including the Original Allottes
in the instant matter in the absence of a
valid license from the Competent
Authority;

b. Offering possession to many of the
allottees including the Complainant in the
year 2008, in the absence of a sanctioned
layout / zoning plan of the Project in
question from the Competent Authority:

c. Offering possession to many of the
allotiees including the Complainant in the
year 2008, in the absence of Occupation
Certificate and Completion Certificate
from the Competent Authority;

d. Penalize the Respondents for false
advertisement  and  making  false
representation o the allottees of the
Froject including the Complainant;

€. Penalise the Respondents for any other

default committed by them as pointed out
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by the Complainant at the time of

arguments;

Direct the Respondents to pay compensation to the
complainant of an amount of Rs. 10,00,000/ on
account of unfair tade practice, neghigence,
harassment, deficiency in service, breach of
commitments [ agreements ete. for such other sum as
per the provisions of the RERA Act, 2016 and the
Rules made there under:

Direct the Respondents to  pay compensation
amounting to Rs. 1,00,000/~ for illegally offering
possession of the unit in question 1o the Complainant
without obtaining requisite Occupation Certificate /
Completion Certificate from the Competent Authority;
Direct the Respondents fto pay compensation
amounting to Rs. 100,000/~ for not intimating to the
Complainant illegally offering possession of the unit
in question to the Complainant that the said
Occupation Certificate as obtained in the year 2013,

got cancelled / revoked on 19.092018 by the

L2

Competent Authority;

Page 14 of 55



Complaint no, 292 of 2020
ix.  Direct the Respondents to pay compensation @ 10.75

“ pa. from date of payment till the date of actual
registration on the amount of Rs. 4,67,650/- to the
Complainant for non-registering the unit of the
Complainant;

X. Direct the Respondents to pay  compensation
amounting to Rs. 1,00,000/- to the Complainant for
not  providing Sewage Treatment Plan despite
charging a huge amount from the Complainant:

xi. Direct the Respondents to refund an amount of Rs.
5,00.485/~ for not providing a proper  electricity
mfrastructure and connection in the project with
interest;

xii. Direet the Respondents 1o pay  compensation
amounting to Rs. 1,00,000/- for its failure to provide a
proper electricity eonnection and infrastructure despite
receiving the full amount in the vear 2008 with regard
to the same;

xiil.  Award cost of the present proceedings in favor of the
complainant and against the Respondents.

9. During the course of arguments, learned counsel for the complainant

submitted that the complainant in the present complaint had purchased a
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unit in the project of the respondent in the year 2008, As per elause 22 of

the plot buyer agreement, possession of the unit was to be delivered within a
period of 24 months from the date of sanctioning of service plans. The
respondent had got approval of the sanctioned plans in the year 2014
However, an incomplete offer of possession was issued 1o the complainant
on 20.10.2008 along with an arbitrary statement of accounts, He alleged that
the said statement of accounts suffered from bhuge discrepancies and
responident had unilaterally raised illegal demands from the complainant. He
reiterated his averments as elaborately mentioned in para 5 of this order
with regard to the alleged iregularities. Complainant was never conveyed
anything in respect of the part completion certificate until the vear 2018,
Complainant was offered an illegal offer of possession without obtaining
occupation  certificate/completion certificate and  further the plot was
meomplete and uninhabitable as clearly mentioned above. Therefore the
said offer of possession was unacceptable to the complainant being
delicient.

Further as per clause 22.1, respondent had to obtain approval of service
plans of the entire colony of the project which was only granted in the year
2014, Therefore, the averment of the respondent that it had obtained part
completion certificate in the vear 2010 does not hold weight. Complainant
was issued an offer of possession in the yvear 2008, Thereatter, complainant
was never intimated with regard to the part completion and no fresh offer of

WP
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possession was issued to the complainant afler 2013, It is important to note

that there is no clarity that the said partial completion certificate which 1s for
an area of 154.30 acre includes black *W * in which the plot of the
complainant is situated.

Learned counsel further submitted that as per aforementioned submissions
and documents placed on record, it becomes abundantly clear that the
respondent had failed to validly offer possession of the plot 1o the
complainant and has over charged the complainant on account of IDC,
amount collected on account of EEDC. Further, the site of the project is still
devoid of basic amenities to make it habitable for possession. In these
circumstances, leamned counsel for the complainant praved that the offer of
possession dated 20.10.2008 be declared invalid and respondent be directed
to issue @ fresh offer of possession to the complainant along with delay

interest for the delay eaused in delivery of possession,

D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondent filed detailed reply in the matter pleading

therein:

12.

That the captioned complaint relates to the project which is not registered
with the HRERA as the completion certificate/occupancy certificate of the
project was obtained by the respondents befure the inception of HRERA.

Any project for which completion or occupancy certificate has been applied

Page 17 of 55 m
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or already obtained before the applicability of the Act and Rules, are hevond

the purview of the RERA Act.2016.

That builder buyer agreement was signed between the partics on
25.08.2007, i.e., before the RERA came into foree and even the possession
was offered to complainant on 20.10.2008 before the enactment of RERA
Act, the complainant cannot approach Ld, Authority for adjudication of its
grievances. The said project does not fall under the ambit of RERA. That
the provisions of RERA Act are to be applied prospectively. Therefore, the
present complaint is not maintainable and falls outside the purview of

provisions of RERA Act,

That complaint is not maintainable on ground of mis-joinder of parties. [t is
submitted that apart from the respondent no. 1 and 2 all the other

-

respondents no. 3 to & to the complaint are wrongly joined, Entire
transaction has been conducted with respondent no, 1 and 2 only, Hence,
respondents no. 3 to & to this complaint ought to be deleted from array of

parties, being unconcerned with the dispute,

That the complaint is barred by limitation as offer of possession was made

en 20.10.2008 to the complainant,

- The project in question was being developed by the respondent in the year

2008-2010. The original allottee had booked o unit in the year 2005, A plot
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buyer agreement was executed between the parties on 23.08.2007. The

eriginal allottee was initially allotted unjt bearing no. U-20 which was later
on changed to W-23. It is submitted that the original allottee was duly

informed about the reason for the said change,

The plot buyer agreement was executed prior to the implementation of
RERA Act and the same shall be binding on the parties and cannot be
reopened. Thus, in present complaint both partics being signatory to the
foor buyer agreement dated 25.08.2007 are bound by the terms and

conditions per se.

That as per clause 22.1 and 22.2, it has been clearly mentioned that the
possession of the plot will be delivered within 24 months from the date of
sanctioning of the service plans. The parties had agreed under ¢lause 2.2 of
the agreement 1o pay the external development charges and any other future
ncrease in EDC as and when demanded. The parties had also agreed under
clause 2.4 to pay infrastructure development charges; VAT, any fresh
meidence of tax as and when levied by the government of Haryana or

competent Authority.

. That the complainant made huge defaults in making timely payments of

called amount. It is submitted that the interest charged from the complainant

Page 18 of 55 M
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20. The respondent has already issued an offer of possession to the complainant

21

22,

for the said unit on 20.10.2008, Respondent through various letters has
requested the complainant o execute the conveyance deed. However, the
delay is on the part of the complainant as the respondent has been duly
sending the reminder letters. The offer of possession dated 20.10.2008 was

legal and valid offer of possession,

It has further been submitted that the service plan/estimates of the
residential plotted colony in Sector 75 and 76 were approved on 11,04.2007,
A copy of said approval has been placed on record vide application dated
28.04.2023. Thereafier, the zoning plan of block-W was approved on
20.02.2008. The respondents had offered possession to the complainant on
20.10.2008. Hence, the respondent issued a legal and valid offer of
possession to the complainant, Part completion certificate in respect of

Block-W was issued to the respondent on 09.09.2010.

Mr., Hemant Saini, learned counsel for the respondent further argued that the
unit of the complainant is situated in Block “W* of the project, Said block
consists of 316 plots, of which offer of possession has been issued 1o 292
units till date and further for 259 plots convevance deeds have also been
executed between the parties. However, the complainant in present case has
failed to come forward and accept offer of possession dated 20,10.2008

under misconceived grievance that the possession was offered before
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approval of revised sanction plan. As per statement of sccount dated

20.10.2008, complainant had to make payment of remaining amount of
T 501037/ in respect of the said plot Respondent had duly issued
demand/reminder letters to the complainant for making payment of

remaining amount but complainant failed to come forward,

Respondent had subscquently issued the complainant letter dated
09.12.2011 for execution and registration of convevance deed upen
payment of remaining charges which was again ignored by the complainant.
Complainant was yet again issued final demand notice dated 30.05.2012 for
clearing of outstanding amount. After payment of due amount, complainant
was again issued a reminder notice for execution of sales deed and payment
of delay payment interest and holding charges. Vide email dated 20.12.2013
complainant was duly informed that the respondent was in possession of the
requisite documents which entitled the respondent to offer possession and
register the plot in the name of the complainant but complainant failed to

proceed with the formalities.

Mr, Hemant Saini, learned counsel for the respondent drew the attention of
the Authority towards the offer of possession issued 1o the complainant on
13.03.2017 annexed as annexure R-17 of reply. Complainant had been duly
issued offer of possession/reminder letters for execution of sale deed but

chose not to accept the same for reasons best known to the complainant,
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Respondent has duly completed development works at the site. The same

has been accredited to vide part completion certificate dated 09.09.2010 in
which it has been clearly certified that required development works in
residential colony for area measuring 154.30 acres have been completed. A
copy of the part completion certificate is annexed as Annexure R/4 of reply
filed on 24.08.2023. He also submitted that vide instructions of Chief
Administrator, HSVP, dated 13.11.2007, approval of zoning plan is
sufficient to offer possession of a plot o an allottee, Thus, in this case
zoning plan for the site in question has been approved on 20002.2008 and
only thereafter an offer of possession has been issued to the complainant on

20.10.2008.

In view of above submissions, it is clear that offer of possession dated
20.10.2008 was validly issued to the complainant. Complainant had no
ground to reject the said offer of possession. Complainant has been raising
Irivolous allegations against the said offer of possession, It is pertinent 1o
mention that the complainant was issued a letter for execution of sale deed
in the year 2012. Thereafter, complainant failed to respond to the said letter
or communicate with the respondent regarding any grievances. Complainant
has filed present complaint after a pap of more than # years without

justifying delay on his part for failure in execution of conveyance deed,

Vo>
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27. During the eourse of the arguments, learned counsel for the respondent

placed reliance on judgement passed by Hon’ble Supreme Cowt in case
titled as ‘Bharati Knitting Co. Vs DHL Worldwide Express Courier
Division 1996 SCC (4) 704 wherein it has been observed that when there
Is & specific term in the contract, the parties are bound by the terms in the
coniract. He pressed that the complainant had willingly accepted the terms
of the plot buver agreement dated 25.08.2007 and are now bound by the
same. Complainant had accepted to make payments towards the hooked unit
a8 per the agrcement. Learned counsel further submitted that the
complainant in this case is seeking relief in terms of specific performance.
However, as per judgement passed by Hon'ble Supreme Cowrt in Desh Raj
Vs. Roltash Singh, Civil Appeal No.921 of 2022: decided on 14.12.2022. it
is held that where there was clear intention of the parties 10 treat time as
essence of the contract and where there was undue delay on behalf of the
respondent to institute the suit, the relief of Specific Performance cannot be
granted, Therefore, the relief claimed by the complainant cannot be

accepted upon,

- Learned ¢ounsel for the respondent further pressed that the complainant has

been blowing hot and cold over its allotment in the project in question and
stopped making payments as per its choice. Now that the prices of the

property in question have gone up, complainant has taken to this Authority
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alter not pressing for its right for so many years. He placed reliance on

judgement passed by Hon'ble Supreme Court in casc titled Saradmani
Kandappan Vs S Rajalakshmi AIR 2011 8CC 323 and others where it
is observed that time is of essence of contract in matters pertaining to sale of
immovable property, He further stated that the complainant in this case has
failed to perform its part of the contract within reasonahle period of time
and that the silence of the vendee for a long time will make it inequitable to

give relief of specific performance.

29. In view of the aforementioned observations, learned counsel for the
respondent submitted that the complainant is not entitled to seck relief of
possession after keeping silent for more than 12 vears, Complainant is only
entitled to seek refund of the paid amount along with interest after Forfeiture
of carnest money.

E. ISSUES FOR ADJUDICATION
(i)  Whether the Authority has jurisdiction to entertain the present
complaint?

(ii) Whether the Complainant is entitled to the reliefs claimed by it

particularly possession alongwith delay interest?

Yo
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F. OBSERVATIONS AND FINDINGS OF THE AUTHORITY

The Authority has gone through the rival contentions. In light of the
background of the matter as captured in this order and also the arguments
submitied by both parties, Authority observes as follows:,

30.  Respondent has raised an objection that the Authority does not have
Jurisdiction to decide the complaint on following grounds:-

(i) That the project had already received completion certificate on 09.09.2010 so
the project does not get covered into definition of ‘on-going project’ and is not
within purview of RERA Act.2016,

(ii) That the builder buyer agreement executed between parties is a pre-RERA
contract and as such provisions of RERA eannot be applied to it retrospectively,
(iii) Present complaint is barred by limitation as complaint has been filed after
[2 years of cause of action which is issuance of offer af possession dated
20.10.2008,

(iv) That complaint is bad for mis-joinder of partics. Transactions were carried
out between complainant and respondent no, | and 2 but respondent no. 3 to ¥
have been wrongly arrayed as parties.

(v) Reliefs sought by the complainants are in form of specific performance
which flows from Specific Relief Act, 1963 only and therefore, complaint
cannot be decided before this forum.

With respect to objection raised by respondents that the Jjurisdiction of the Real
Estate Regulatory Authority, Panchkula, is barred because the project in

V2

Page 25 of 55



Complaint no. 292 of 2020
question is not an *on-going project” for the reason that project was completed

before the RERA Act, 2016 came inio force and had also received completion
certificate on 09,09.2010, In this regard, it is observed that the issue as to
whether project shall be considered gs * on-going project”™ has been dealt with
and setlled by the Hon'ble Supreme Court in Newtech Promoters and

developers Pyvt. Ltd Civil Appeal no. 6745-6749 of 2021 hercin reproduced;

© 37 Looking to the scheme of Act 2016 and Section 3 in
particular of which a detailed discussion has been mcrde, afll
“ongoing projecis” that commence prior to the Act and in
respect to which completion certificate has not been issued are
covered under the Act. It manifests that the legisiative intent is
to make the Act applicable not only fo the Profects which were
Vet to commence after the Act became operational but afso to
bring under its fold the ongoing projects and to protect from its
Inception the inter se rights of the stake holders ineluding
allotteesthome buyers, promoters and real estate agenis while
imposing certain duties and responsibilities on each af them
and to regulate, administer and supervise the unre gulated real
esiate sector within the fold of the real estate authorii .

Wherein Hon’ble Apex Court held that the projects in which completion
certificate has not been granted by the competent authority, only such projects
are within the ambit of the definition of on-going projects and the provisions of
the RERA Act, 2016 shall he applicable to such real estate projects,
Furthermore, as per section 34(e) it is the function of the Authority to ensure
compliance of obligation cast upon the promoters, the allotiees and the real
cstate agents under this Act, and the rules and regulations made thereunder.

In light of aforesaid observations, Authority observes that respondent had

received part completion certificate on 09.09.2010 not the completion
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certificate. Moreover, the receipt of par completion certificate does not

absolve the respondent of its obligations cast upon it pertaining to handing over
of possession of plot and exccution of conveyance deed. The RERA Act, 2016
was enacted o cnsure that both parties, ic. respondent-promoter as well as
complainant-allottee duly fulfils their respective obligations as per agreement
for sale executed between them. Herein, the obligation of respondent to actual
bandover possession of plot still remains which is regceurring cause of action
and the allottee is well within its right to avail reliefremedy under the RERA
Act, 2016,

One of the averments of respondent is that provisions of the RERA Act of 2016
will not apply on the agreements executed prior to coming into force of RERA
Act, 2016, Accordingly, respondent has argued that relationship of builder and
buyer in this case will be regulated by the agreement previously executed
between them and the same cannot be examined under the provisions of RERA
Act. In this regard, Authority observes that after coming inte force the RERA
Act, 2016, jurisdiction of the civil court is bamred by Section 79 of the Act.
Autherity, however, is deciding disputes between builders and buyers strictly in
tecordance with terms of the provisions of flai-buyer agreements. Afler RERA
Act of 2016 coming into force the terms of agreement are not re-written, the Act
of 2016 only ensure that whatever were the obligations of the promoter as per
agreement for sale, same may be fulfilled by the promoter within the stipulated

time agreed upon between the partics. Jssue regarding opening of agreements
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€xecuted prior to coming into force of the RERA Act, 2016 was already dealt in

detail by this Authority in complaint no. 113 of 2018 ditled as Madhu Sareen
ws BPTP Ltd decided on 16.07.2018. Relevant part of the order is being
reproduced below:

“The RERA Act nowhere provides, nor can it e so
constried, that all previous agreements will be re-
written after coming into Jorce of RERA, Therefore,
the provisions of the Act, the Rules and the
Agreements have to be nferpreted harmoniously,
However, if the Act or the Rules provides for
dealing with certain dpecific  sitwation jn g
particular manner, then that situation will be dealt
with in accordance with the Act and the Rules afier
the date of coming into foree of the Act and the
Rules. However, before the dae of COMIRg inig
Soree of the Act and the Rules, the pravisions of the
agreement shall remain applicable.  Numerous
provisions of the Act saves the provisions af the
agreements made between the buyers and seller, ™

Further, as per recent Judgement of Hon'ble Supreme court in Newtech
Promoters and Developers Pvt, Ltd Civil Appeal no. 6745-6749 of 2021, it
has already been held that the projects in which completion certificate has not
been granted by the compeient Authority, such Projects are within the ambit of
the definition of On-going projects and the provisions of the RERA Act, 2016
shall be applicable to such real estate projects, furthermore, as Per section 34(g)
it is the function of the Authority to ensure compliance of obligation cast upon

the promoters, the allottces and the rea] estate agents under this Act, and the
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rules and regulations made thereunder, therefore this Authority has complete

Jurisdiction to entertain the captioned complaint, Completion certificate for the
project in which the allotee-complainant was allotted a plot has still not been
received by the respondent-promoter, thus, the project is well within the ambit
of definition of the on-going project.

With respect to the objection of respondent that the complaint is barred by

limitation, the reference is made to the Judgement of Apex court Civil Appeal

no. 4367 of 2004 titled as M.P Steel Corporation vis Commissioner of

Central Excise. It is to mention here that the promoter has till date failed to

fulfil his obligation pertaining to delivery of possession of plot in question
because of which the cause of action is re-occurring. RERA is a special
enactment with particular aim and object covering certain issues and violations
relating to housing sector, Provisions of the limitation Act 1963 would not be
applicable 1o the proceedings under the Real Estate Regulation and
Development Act, 2016 as the Authority set up under that Act being quasi-
Judieial and not Courts. In the present complaint, stage of actual handing over
of possession or final settlement has not been reached. Complainant had filed
complaint for seeking relief of actual handing over of possession alongwith
enecution of conveyance deed which has not yet been defiveredfexecuted by

respondent. So, objection raised by respondent on ground of limitation does not

Y2

have any merit and is therefore rejected,
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Complainant and respondents no 1 and 2 are in relation of allotee and promoter.

[n support, definition of allotee, promoter and reg estate project is referred. As

per 5.2(d) of the RERA Act, “allotice” is defined as follows:

fransferred by the promoter, and includes the person who
subsequently acquires the said allotment thraugh sale, transfer o
otherwise but doer nop nclude a person to whom swch pigy,
apariment or building, as the caze may be, iy given. on rent:

Definition of “promoter” under section 2(zk) is provided below:

(zk) "promoter" HEqns, —

(i) a person who construces or cawses to be comstructed an
independent building or g building consisting of apariments, or
converts an existing building or Part thereaf into apariments, jor
the purpose of selling all or some of the apartments o sther
Persons and includes his assignees; or

Further, as per Section 2(zj} & (2n) of the RERA ALt,2016. "project” & real
estale project” are defined respectively as follows:

(2} "project” means the real estate project as deftned in clause
zn):

zn) "real estate project means the developmeny afa building or a
butlding consisting of apartments, or CONVErfing an existing
building or a pare thereof into dpariments, or the development af
land into plots ar dpartments, as the case may be, Sor the purpose
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A conjoint reading of the above sections shows that respondent-BPTP i3 5

promoter in respect of allotiees of units/plots sold by it in its real eslate project-
Parklands and therefore there exists 1 relationship of an allotiee and promoter
between the parties, Since, relationship of an allottee and promoter between
complainants and respondent is established and the issues/transaction pertains to
the real estate projeet developed by respondent, hence, provisions of RERA Act,
2016 apply to the matter and Autharity has the exclusive Jurisdiction to deal
with the matter. Furthermore, the preamble of the Real Estaie (Repulation and
Development) Act, 2016 provides as under,

An Act fo establish the real estare regulatory authority for
regulation and promotion of the real estate sector and to ensire
sale of plot, apartment or building, as the case may be, or sale of
real estate project, in an efficient and fransparent manner and to
profect the interest of consumers in the real estate sector and io
establish an adfudicating mechanism Jor speedy dispuie redressal
and also to establish the appellate tribunal to hear appealy from
the decisions, directions or orders af the real estate regulatory
autharity and the adjudicating officer and Jor matiers vonnected

therewith ar incidenteal thereto;

The Real Esrate (Regulation and Development) Act, 2016 basically
regulates relationship between buyver (ie, allottee) and seller L
promoter) of real estate, i.e., plot, apartment or building, as the case may be
and matters incidental thereto. So, the issues involved in complaint and

relief sought are well within the ambit of the Autharity. Plea of respondent
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that reliefs sought are in form of specific performance which flows from

Specific Relief Act, 1963 only and therefore, complaint cannot be decided
before this forum does not have merit even on the ground that Section 79
of RERA Act exclusively bars the Jurisdietion of civil courts with respect
e any matter which is the subject matter (real estate transaction) under the
Act and falls within the purview of the Authority, or the Real Estate
Appellate Tribunal,

31, W.r.t mis-joinder of parties, it is observed that complainant has impleaded
respondent no. 3 to 8 being Director of respondent-company but no relief
m particular has been sought against each of them. Moreover, all
transactions have been carried out between complainant and respondent no.
L and 2, so no direction is being passed agninst respondent no 3 to 8 in this
order. Accordingly, the objections raised by respondent on ground of
maintainability which are mentioned in para 30 clause (i (i1), (iii), (iv) and
(v) of this order stands dealt with and are declared devoid of merit,

32. Factual matrix of the case s that the original allotee Ms. Kavita had
purchased a plot in project of respondent by way of plot buyer agreement
dated 25.08.2007. Vide said agreement, plot no. U-20 having areq 502 5¢]
¥ds was allotted to her, Later on in year 2008, respandent had changed the
plot no. from U-20, 502 sq vds to W-23, 503 #q ¥ds. Original allotte was
duly informed ahout change of plot vide letter dated 04.04.2008 and

thereafier, complainant being a subsequent allottee had purchased booking
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rights qua the plot bearing no. W-23. 503 54 yds W-Block, Parklands,

Faridabad from original allottees Mrs. Kavita Gupta in July, 2008, Perusal
of builder buyer agreement dated 25.08.2007 and letter dated 04.04.2008
reveals that there is no decrease in area rather area has been incressed from
302 5q yds to 503 sq yds, Further, the unit was endorsed in the name of
complainant by the respondent vide endorsement letter dated 31.07.2008,
Meaning hereby that the complainant stepped into the shoes of the original
allotlees. On perusal of the documents placed on file, it is noted that no
fresh plot buyer agreement was signed between the complainant and the
respondent promoter, hence the complainant who is a subsequent allottee
was bound by the terms and conditions stipulated in plot buyer agreement
dated 25.08.2007. As per clause 22,1 of the buyers agreement possession of
the unit was to be delivered within a period of 24 months from the date of
sanction of service plans, Plea of respondents is that service plans for
project got approved on 11.04.2007, subsequent w which zoning plan of
W-block got approved from tompetent authority on 20,02.2008 whereas
submission of complainant is that as per BTI enquiry dated 23, 1.2021, it
came nto picture that service Plan of entire colony got approved on
21.03.2014 and zoning plan on 07.12.2011. Be the case as it may be, part
completion certificate for project in question inclusive of ‘block-W* was
obtained by respondent way back on 09.09.2010. Said certificate cannot be

granted by the department of town and country planning without approving
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the necessary plansiestimates, Part completion certificate has nat been

challenged by any party in dny court so said certificate is taken on record
being relevant document to adjudicate the issues involved in present
complaint. Moreover, no objection of any sort was raised by complainant
to said plans during years 2008 to 2020, complainant chosen not to fgitale
upon these issues till filing of present complaint, Accordingly, taking
petiod of 24 months from approval of service plan ie, 11.04.2007,
possession of the plot should have beeq delivered to the complainant on
11.04.2009. Therefore, the deemed date of delivery of possession works
out to 11.04.2009,

Fact remains that respondents had issued an offer of possession to the
complainant on 20.10.2008 alongwith demand of Rs 5,01.037.. i
alleged by the complainant in the complaint that said offer of possession
was not a valid offer for the reasons: first, it was not supported with
completion certificate from the competent authority; second, deficiency in
basic services: third, offer of possession was accompanied with illegal
demand on account of IDCEDC, STP and electricity charges. It is 1o
mention here that perusal of file reveals that said objections has heen raised
by complainant by way of present complaint only, no objection by way of
mail/letter was raised by complainant to the offer of possession dated
20.10.2008. Rather complainant duly made payments of Rs 90,000/~ on

(4.12.2008 and Rs 1,84,837/- on 19122008, In pursuance of receipl of
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oulstanding dues from complainant, respondent on 19.01.2011 issued a “no

objection centificate fir Biving possession of plot no. W-23' 1o
complainant. Relevant content of said letter is reproduced below fur
reference:-

“We hereby confirm that you have deposited all the due amounts as per the
statement of accounts sent to you vide our fetter dated 20, 10.2008 wnder
which we offered possession af the aforesaid plot to Yo and you have duly
executed indemmity cum wndertaking and mainienance agreement with us,
You are requested io tale possession of the aforesaid plot Jrom our site
office at Seicor-76, Parklands » Faridabad and eontace My Rahesh Sharma
fMabile na. QIXXXXXXU7) who will handover the possession af the
aforesaid plot on submitting this NOC in original to him,

As mentioned in the offer of possession letter datad 20, 10.2008 the sale
deed shall be executed only afier the revised external devel aprment charges
ane stamp duty charges as calewlated by us, are paid’

Said letter is annexed by complainant itself in complaint as Annexure A-
1. Meaning thereby that complainant accept is delivery wpon it
nevertheless no objection to it was rpised by complainant then, Coming to
the issue of validity of offer of possesgion, it is the stand of the res pondents
that the the offer of possession had been issued after approval of zoning
plans on 20.02.2008, which as perthe instructions of Chief Administrator,
HSVP, dated 13.11.2007 was sufficient to offer possession of a plot o an
allottee. Further, the block-W in which the plot of the complainant is

situated had received part com pletion certificate on 09.09.2010.
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A bare perusal of the Jetter dated 13.11.2007 containing the instructions of

Chief’ Administratar, HSVP, regarding zoning plan would reveal that the
said instructions pertain specifically 1o projects being developed under the
competent Authority, which is Haryana Shehri Vikas Pradhikaran. Further,
a3 per said instructions, it is required to provide g copy of the zoning plan
alongwith Jetter of possession. In present complaint, firstly the project of
the respondent does not fall into the category for which the aforementioned
specifications have heen issued by Chief Administrator, HSVP. Secondly,
though the respondent had issued an offer of possession to the complainant
alter obtaining approvals of zoning plan hut a copy of the same was not
provided to the complainant along with letter of possession. Therefore, this
Plea of the respondent to ascertajn that the offer of possession dated
20.10.2008 made on basis of mstructions dated 13.11.2007 was a legally
valid offer, cannot be accepted. Fact of the matter is that at the time when
respondent had issued offer of possession dated 20.10.2008 1o the
complainant, respondent had not received completion cert ficate/part
completion certificate for the sajd plot. Therefore, the offer of possession

dated 20,10.2008 cannot be called a valid offer of possession.

- It is to mention here that the part completion certificate was received by

respondent for the block-W on 09.09.2010. Plea of complainant herein is
that said part completian certificate is not a valid document as service plans

of the project got approved in year 2014 and zoning in year 2011 50 how
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Can part completion certificate be obtained prior to said approval. Part

completion certificate dated 09.09.2010 placed on record js approved from
the competent authority and no challenge of any sort has been made by any
alloteefother party to it before any forum. Said certificate is granted by
tompetent authority, no assumption against it can be accepted as such, So,
complainant, if wants may challenge sajd part completion certificate befgre
DTCP. Without any legal stay/objection to certificate, the plea of
complainant does not hold any merit,

The principal argument of the respondent is that it had time and again
approached the complainant to come forward for taking possession and for
execution of conveyance deed Upon payment of remaining charges,
However, the complainant failed o &u 50. Complainant was again issued
reminder for offer of possession dated 13.03.2017 with respect to the plot
in question, i.e, afier already having the knowledse of receipt of part
completion certificate but the complainant again failed to pay heed to the
Sgine.

Most contentious issue in this plaint is that according to complainant, offer
uf’ possession made to the complainant in 20.10.2008 was not a proper
offer of possession as it was supposed to have been offered afier receiving
part completion certificate in the year 2010 and thereafler, the various
communications issued by the respondent qua possession of the plot in

Question are incomplete as there was deficiency in basic services at the site
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of the project. Complainant has Placed reliance on observations of Hon'ble

National Consumer Dispute Redressal Forum in Case No. 265 of 2014
titled as "M/s, Parklands Owner Association v. M/s. BPTP Lid, & 2
Ors wherein it has been observed that the cost of construction of 220 KV
substation is in preview of HVENL and there has been no demand by the
Governmental Authorities to the respondents  for constructing  and
providing electricity services. Further the respondent has failed 1o provide a
valid and running 220KV sub-station needed for electricity in the project, [t
is the argument of the complainant that the site is devoid of electricity
connection. In support of their argument, complainants have placed on
record copy of order dated 08.05.2014 passed by the DTCP directing the
respondent to refund the amount collected on account of providing
electricity infrastructure at the site,

The facts set out in the preceding paragraph demonstrate that the
complainant in present complaint is principally arguing the fact that the
respondent company is not in a position to deliver proper possession of the
plot in question to the complainant as the respondent had failed to provide
electricity infrastructure at the site of the project. The complainant has time
and again refused 10 take passession of the plor on grounds that the
respondents were initially not in possession of completion certificate to
enable the respondent to issue a valid offer of possession and further that

the respondent had failed to provide electricity infrastructure at the gite,
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Authority obscrves that sequence of events in the matter is that respondent

had obtained series of licences for development of this colony over land
measuring 339,682 acres. The respondent acquired Jand through several
sister concems. The bottom line, however, is that on 09.09.2010 a partial
completion certificate was jssued by Department of Town and Country
Planning in respect of 154.30 acres land out of their colony which includes
the land parcel on which the plot of the complainant is situated. A
presumption of truth is attached to the part completion certificate granted
by Town and Country Planning Department. Such a part completion could
have been granted only after due diligence on the part of concemed
department. Meaning thereby that at the time of grant of part completion
certificate it has been certified that the required developmental works in
residential colony at Faridahad for residential urca measuring 154.30 acres
were available at site. In said certificate it has been specifically mentioned
that the development works for which the certificate is being issued are
water supply, sewerage, storm water drainage, roads, horticulture and
clectrification are complete. In view of the part completion certificate, the
unmistakable conclusion is that the land parcel on which the plot of the
complainant is situated, was available for habitation since 09.09.2010,

Objection raised by the complainant with regard o the statement of
gecounts dated 25.08.2007. Complainant in this case hag alleged that the

statement of account issued along with the offer of possession dated
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20.10.2008 suffered from material itregularities, That the respondent has

wrongly charged amount on account of IDC, EDC, EEDC, charges on
account of STP and 220 KV Grid sub-station, stamp duty charges and
utility charges. The Authority has examined the issue in this regard and
observes as follows:

(i) Infrastructure Development Charges: IDC has been charged from the
complainant for an amount of Rg 2,23,835/- at the rate of Rg 445/~ per sq
yds. Whereas as per the submission of the complainamt the rate for
charging IDC amount for the plotted colony is 200/- per sq. yds, as against
443/~ per sq. yds actually charged by the respondents. In response, learned
counsel for the respondent has submitted tha the respondent company has
charged IDC amount as per the applicable rate for the project in question
and the same has been deposited to the concemed Authority, Respondent
has not wrongfully charged any excess amount from the complainant, The
complainant has made allegations with regard to IDC amount on the basis
of an RTI application not specific to the plot in question. IDC rates are
calculated on basis of various services which may differ for different
projects. In case respondent has paid the entire amount to the concerned
Authority, respondent shall provide the proof of the same at the time of
issuing fresh statement of accounts to the complainant. If the respondent
has charged in execess from the complainant, the differential amount shall

be refunded to the complainant along with interest (@ SBI MCLR + 20,
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(11} External Development Charges: The respondent has charged an amount

of Rs. 3,15,072/- towards External Development Charges' from the
complainant which s alleged to be on the higher side. These charges are
statutory - development charges to be paid to the government in the
department of Town and Country Planning by the respondent promoter,
Prima facic the amount of T 515,072 towards External Development
Charges' appears to be cxorbitant. To the best of the understanding of this
Authority, EDC and IDC charges are 10-15 % of the basic cost of the plot,
In case respondent has paid the entire amount to the concerned Authority,
respondent shall provide the proof of the same al the time of issuing fresh
stalement of accounts to the complainant. [f the respondent has charged in
excess from the complainant, the differentia] amaunt shall be refunded 1o
the complainant along with interest (@ SBI MCLR + 294,

(1) Enhanced External Development Charges: With regard to EEDIC, it is
observed that when the demand was raised from the complainant, the
charges were pavable to the concerned Government Authority. However,
the same were stayed in November 2013 by a Government Notification,
Thereafter, the matter is subjudice with the Hon'ble Punjab and Haryana
High Court. This demand has been paid by the complainant 1o the
respondent. In case in future, Hon’ble High Court declares that this amount
is not payable by the allottee, the respondent shall retum the said amount

0 the complainant. In case fhe respondent has not deposited the said
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amount with the concerned Authority, any penalty on account of deposit

shall be borne by the respondent.

(iv) Electrification and §TP Charges: With regard to electrification and STP
charges, it is observed that these charges shall he regulated as per the
provisions of the agreement executed between the complainant gnd
respondent  promoter. As per the part completion certificate  dated
U9.09.2010 services on account of sewerage and electrification were
available at the site. With regard to Grid sub-station, learned counsel for
the respondent has submitted that provision of Grid substation 15 the
obligation of the prometer. Respondent company has provided sufficient
infrastructure at site to provide running clectricity connection more thap
the current load. In these circumstances it is observed that whatever
amount is agreed as per the agreement, it shall be payable, anything beyvond
the agreement will not be payable by the allottee/complainant, Respondent
iz directed to specify separately the amount which has been charged for
electrification and amount charged for STP,

On evaluation of aforesaid discussion, it is observed that contention of the
complainant is that complainant was ol made aware of receipt of part
completion certificate by the respondent. On perusal of documents placed
on record, it is observed that after receipt of outstanding due from
cemplainant and part completion certificate, respondent had issued a No

Objection Certificate to the complainant for taking possession of the plot in
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question vide letter dated 19.01.2011 To said letter, complainant did not

taise objection/any revert 1o i Thereafler, respondent had issued letter
dated 09.12.2011 to the complainant with g subject-*reguest for execution
and registration of convevance deed Hpon payment of revised external
development charges EDC and other eharges’. However. the complainant
did not respond to said letier Thereafter, respondent had 1ssued reminder
dated  30.05.2012, Complainant in fiey of acceplance of  said
demand/reminder letter, made pPayment of Rs 5,00,485/~ on account of
EEDC and Rs 7.81,662/- on account electrification and STP charges on
U7.06.2012 without raising any objection to i Thereafter, respondent had
issued a letter rasing demand of Rs 377750 45 outstanding due from
complainant. Said demand was honoured by Ccomplainant on 24.01.2013 on
dccount of stamp duty charges. Thereafter, respondent had issued letter
dated 14.05.2013 stating that *this is in reference to the offer af possession
Yent lo you for vour unit W-23 at our prafect Parklands, Faridabad We
have been waiting inordinately for sales deed execution af vour wnir,
However, we have observed that there is foliowing crlstanding agaings
Your unit-BPTP-Rs | 48 042/ and BPMS -Ry 39 850/ Reminder for said
letter was issued by respondent on 23.08.2013 Lastly, an email dated
20.12.2013 has been placed on record by respondent whereby complainant
was informed about occupation certificate and computation of EDCADC

charges in respondent o complainant’s query rajsed by mail dated
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13.12.2013.  Despite all these lransactions/communications, the

complainant failed to come forward for taking possession of plot. It is
pertinent to observe herein that throughout the period of 2008 till 2013
complainant has not agitated the offer of possession dated 20.10.2008 with
the respondent or any other compelent Authority. Nearly afier a gap of
more than § vears, the complainant enquired from the respondent with
regard to the status of allotted plot W23 vide email dated 13.12.2013. Vide
said email, complainant further enquired about receipt of occupation
certificate, charges raised on account of IDC, EDC, STP and EEDC. In
Tesponse 1o the said query, respondent vide email dated 20.12.2013 duly
apprised the complainant that the respondent company had the requisite
documents in order which entitled the respendent to offer possession and
register the plot in the name of the complainant. Despite such clear
assurances from the respondent, complainant failed to come forward and
take possession. Complainant has placed on record copy of RT] reply on
the basis of application dated 22.02.2014 filed by complainant before
Director, Town and Country Planning, with regard to the licence no, 1210-
1261 of 2006 placed as annexure Al] in the complaint file. It can be nated
that on 20.12.2013, complainant had become aware of the faet that the

respendent was in possession of requisite documerns to legally handover

9>

possession of the plot in question,
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In view of above observations, it can be deduced that as on a0.12.2013

plot in question. However, instead of taking over Posscssion, complainang
chose not to respond to the communications of the respondent. Nothing has
been placed on record by the complainant 1o show that it faceq any
hindrance 1n taking over possession of the plot afier 20.12.2013, The
complainant is relving on indirect evidence with regard to the RTI response
date 16.04.2014, order of DTCP, Hon'ble NCDRC. The complainant,
however, has not placed on record any documentary evidence or email, or
any written letler stating that due 1o the jssye of electricity, complainant
wias unable to make use of its plot. Further, the complainant has not placed
on record any documentary evidence wherein the complainant has
challenged the offer of Possession dated 20, 10,2008, statement of accounts
issued by the respondent or the issue of unavailability of electricity
connection at the site hefore an ¥ competent Authority unti] the filing of this
complaint, [t is worthy 10 note that the complainant has deposited an
amount of T 65,56,576/- in tota] towards the booked plot. It is astonishing
on the part of the complainant as to not agitate its rights unti] the year 2020
for the plot in question, The complainant was in Passession of knowledge
that it can legally take Possession of its plot on 20, 12.2013, however, the
complainant failed 1o take proactive measures with regard to the same 1j]}

=2
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filing of present complaint. It seems that the complainant is frying 1o make

use of later day events in support of its claim. Fact of the matter i that the
plot in question had recejved part completion certificate on 05.09.2010
from Town and Country Planning Department certifying that the plot
bearing no. W23 was in g habitable position since then, After the
complainant was made aware of the fact that the possession of the plot
could be legally handed over as on 20.12.2013, it became the duty of the
complainant to approach the respondent and begin formalities with regard
to taking over of possession. In case the complainant had any 1ssue or
grievances with the demands raised by the respondent or receipt of part
completion certificate, complainant should have agitated its right before
appropriate Authority, However, the complainant despite making payments
to respondent neither took the possession of the allotted plot nor raised Aany
gricvances against the alleged offer of possession. Complainant for reasons
best known to it chose to sit over its rights for an inordinate amount of
time,

On the other hand, respondents oo failed 1o proaclively approach the
matter. Admittedly, complainant has delayed taking over of possession of
the allotted plot since the initial offer of possession 20.10.2008.
Respondents had received part completion certificate on (9.09.2010,
Respondent issued letters to the complainant for taking over of possession

till the year 2013. However, for the period from 2014 1l 2017 and
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thereafter till present complaint, respondent has not placed on any

communication issued to the complainant with respect of the plet in
Question. Since the complainant had defaulted in accepting the offer of
possession and making payments on dccount of maintenance charges and
holding charges, respondents should have canceljed the allotment of the
complainant and refunded the paid amount. Rather, the respondent also
chose not to act upon the allotment of the complainant and further retained
the amount paid by the complainant for more than 15 years. It is the
contention of the respondents that the complainant slept over its rights and
is only now agitating the matter when the prices of the property has gone
up. In light of this submission, it is observed tha though the complainan
did no actively pursue jts allotment, however, even the conduct of the
respondents was - arbitrary and to an unfair advantage. The offer of
possession  issued by the respondents was initially without statutory
approvals and cancellation of allotment cannot be sustained on such
defective ‘offer of possession®.  Further even after 20.12.2013, the
deceptance of offer of possession wag dependent upon settlement of illegal
demands and levy of unjustified interest and charges on the part of
respondent, Complainant could not have abruptly accepted the offer of
possession without proper acknowledgement of payable and receivable
amounts. Though the complainant has delayed in pressing its reliel but the

said fact does not diminish the rights of the complainant qua the plot in
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question after having invested a huge amount of  65,56,576/- | Reliance is

placed upon judgement Passed by Honble Supreme Court in “Uppal
Trehan Vs DLF Home Developers Ltd™ wherein it is observed that in
case of illegal demands and possession being conditional to seitling of
accounts, the allotice is entitled 1o proper adjudication of his rights and
liabilities, Further, Authority observes that respondent has misplaced s
reliance on judgement passed by Hon'hle Supreme Court in case titled a5
‘Bharati Knittig Co. Vs DHL Worldwide Express Courier Division®, As
per said judgement not only the complainant but the respondent is also
bound by the terms of the plot buyer agreement dated 25.08.2007. As per
clause 10 of the agreement, respondent has agreed that in case the allottec
Is in breach of the terms then respondent is entitled to terminate the
allotment, and refund the balanee amounts already paid by the complainant
afier resale of the unit. However, the respondent too chose not to adhere 1o
the terms of the contract and rather retained the amount deposited by the
complainant. Herein both parties have committed default in respect of the
agreed terms of plot buyer agreement,

- As is gathered/evident from the ghove facts, both parties failed to actively
pursue their interests qua the plet in question and chose to remain silent
until the filing of the present complaint. Complainant should have agitated
its rights before the appropriate Authority in the year 2013 or prior to it

iself, Whereas the respondent should have cancelled the allotment of the
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complainant in case of continuous default in taking over of possession,

Fact of the matter is that the plot bearing W-23 is allotted to the
complainant and still stands in its favour for which respondent is in receipt
of Rs 65 lacs, Respondent has already issued offer of possession/letter for
execution of conveyance deed in favour of the complainant.

The issue remaining in the present complaint is with regard 1o the delay
interest admissible to the complainant on account of delay caused in
delivery of possession. As per observations made in para 32 of this order,
passession of the plot should have been deliversd to the complainant by
11.04.2009. As observed above, the offer of possession dated 20.10.200%
became legally valid on 20.12.2013 when the complainant came to know
that the respondent company had requisite documents to tegally transfer the
title of the plot in favour of the complainant. Therefore, for the period from
[1.04.2009 to 20.12.2013 the complainant is entitled to receive delay
interest on account of delay caused in delivery of possession as per Rule 15
Le SBI MCLR + 2% on the entire payment made prior to 20.12.2013,

Now with regard to the period between 20, 12.2013 till the filing of present
complaint on 25.02.2020, it is ohserved that nothing has been put on record
to show as to why the complainant chose not to agitate its right before any
Court of law. The respondent on the other hand raised excessive demands
and failed to proactively proceed with the allotment of the complainani

retained a huge amount of more than Rs 65 Lakhs till date. Both parties
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failed to properly pursue the allotment formalities with regard 1o the plot

bearing no. W23, Accordingly, to balance the equities in the matter and in
the interest of justice, Authority decides to maintain the period from
21.12.2013 till now to be treated as zero period, e, neither the complainant
will be entitled to get delay interest for this period nor the respondents can
claim holding charges or maintenance charges or interest on balance due
amount. For this reason, no maintenance charges will be applicable,
accordingly demands raised by the respondent on account of holding
charges, maintenance charges and or interest op any delayved pavments are
hereby quashed. Maintenance charges shall be applicable aficr actual
handing over of possession of plot to the complainant.

As per Section 18 of Act, interest shall be awarded it such rate as may be
prescribed,  The definition of term ‘interesy” 15 defined under Section 2(za)
of the Act which is as under:

(za) "interest" means the rates of (nteresr

payable by the promoter or the alloffee, as the
case may bhe.

Explanation.-For the purpose af this elauge-

(i) the rate of interest chargeable from the
allottee by the promoter. in case af defelt,
shall be equal to the rate af interest which the
promoter shall be liable to pay the allottee. in

case of default;
2>
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(ii) the interest pavable by ihe promoter to the
allotiee shall be from the date the promoter
received the amount or any part thereaf till the
date the amount or part thereof and interest
thereon is refunded, and the taterest payable by
the allottee to the promoter shall be Jrom the
date the allottee defanits in payment to the
promater tll the date it is paid:

Rule 15 of HRERA Rules, 2017 provides for prescribed rate of interest
which is as under:

“Rule 15: “Rule 15, Prescribed rafe  of
interest- (Proviso to section 12 section I8 and
sub-section (4) and subsection (7) of section
197 (1) Far the purpose of pravise to section
12; section 18 and sub-sections (4) and (7} af
section 19, the “interest at the rate preseribed”
shall be the State Bank af india highest
marginal cost of lending rate +29%

Provided that in case the State Bank of india
marginal cost of lending rate (NCLR) is not in
use, it shall be replaced by such berichmark
lending rates which the State Bant of India may
fix from time o time for lending fo the general
puiblic” "

Consequently, as per website of the siaie Bank of India ie
https:/fshi.co.in, the highest marginal cost of lending rate (in short MCLR)
85 on date ie 31.10.2023 is 8.75%. Accordingly, the prescribed rate of
interest will be MCLR + 2% ie. 10.75%.

Hence, Authority directs respondent to pay delay interest to the

complainant for delay caused in delivery of possession at the rate
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Estate (Repulation and

prescribed in Rule 15 of Haryana Real
Development) Rules, 2017 i.c at the rate of SBI highest marginal cost of
lending rate (MCLE}+ 2 % which as on date works out to 10,75% (8.75%
+ 2.00%) from due date of possession ie 11.04.2009 till the date of
acknowledgement i.e 20.12.2013.

Authority has ot calculated the interest on total paid amount from due date

of possession ie 11.04.2000 ] the date of acknowledgement ie

20.12.2013 and said amount works oyt o T 27.21,272/- as per detail
given in the table below:
Sr. Prinecipal Deemed date of possession Interest
No. Amount or date of payment Accrued till
{in ¥) whichever is later 20.12.2013
(in T)
X 48,90, 364/ 11.04.2009 24,770,136
2. 6,315/- 24.11.2010 2,089
2. 5.00,485/- 07.06.2012 82,841
3. 7.81,662/- 07.06.2012 1,289,381
4, 3,77,750/- 24.01.2013 36,825
Total: | 65,56,576/- 27.21,272/-
The complainant s seeking  compensation the tune of

2. 10,00,000/~ on account of

harassment,

Rs, 1,00,000/-

of unfair trade practice, negligence,

deficiency in service, breach of commitments / agreements ete:

for illegally offering possession of the unit

In question to the

Complainant;to pay compensation amounting to Rs, 1.00.000/- for not
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intimating to the Complainant illegally offering possession of the unit;pay

compensation amounting to Rs. 1.00,000/- to the Complainant for not
providing Sewage Trestment Plan In this regard, it is observed that
Hon'ble Supreme Court of India in Civil Appeal Nos, 6745-6749 of 2027
titled as “Mfs Newtech FPromoters and Developers PvT Ltd. Vis State of
P & org™ (supra.). has held that an allottee is entitled to claim
compensation & litigation charges under Sections 12, 14, 18 and Section
19 which is to be decided by the learned Adjudicating Officer ag per
section 71 and the quantum of compensation & litigation expense shall he
adjudged by the leamed Adjudicating Officer having due resard to the
factors mentioned in Section 72. The adjudicating officer hag exclusive
jurisdiction to deal with the complaints in respect of compensation & legal
cxpenses.  Therefore, the complainant is advised 1o approach  the

Adjudicating Officer for seeking the relief of litlgation expenses,
F. DIRECTIONS OF THE AUTHORITY

33. Hence, the Authority hereby passes this order and issues following
directions under Seetion 37 of the Act lo ensure compliance of obligation
Cast upon the promoter as per the function entrusted upon the Authority

under Section 34(f) of the Act of 2015:

(i) Respondents no. 1 and 2 shall issuc a letter apprising the

complainant exact date and contact no, of representative in order
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to deliver actual possession of plot to the complainant within g

period of ene month from the date of uploading of this order.
Said letter of possession shall he inclusive of a detailed statement
of pavable and receivable amounts including the delay interest
admissible to the complainant on account of delay caused in
delivery of possession along with revised statement ag per

observations made in this order.

(i) Respondents no. 1 and 2 gre directed to pay upfront delay
interest of ¥27,21,273/ to the complainant towards delay already
caused in handing over the Pussession within 90 days from the

date of uploading of this order,

(i)  Complainant is directed 1o accepl the olfer of possession
issued by the respondent and take physical possession within &

period of 30 days from date of letter issued by respondent.

(iii)  Respondents no | and 2 are dirccted to get conveyance
deed of plot of complainant executed within 90 davs of actual
handover possession of plot as stamp duty charges amounting to
Rs 4.67,750/- already stands paid. In case, any amount is due on
account of stamp duty charpes, then respondent shall inform the
same alongwith letter of actual handing over of possession (o
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(iv) The rate of interest chargeable from the allottees by the

Promoter, in case of default shall be charged at the preseribed
rate ie, 10.75% by the respondent/ promoter which is the same
rate of imterest which the promoter shall be liable 1o ray to the

allottees.

(v) The respondents no, 1 and 2 shall not charge anything from

the complainant which is not part of the agreement to sel].

34, Disposed of File be comsigned to record room afier uploading on the

website of the Authority,

N RN . LT T T TR - S R p.q....-fl'-i'::‘._::.::.

DR. GEETA RATHEE SINGH NADIM AKHTAR
[MEMBER] IMEMBER]
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