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ORDER

1. The present complaint has been filed by the complainant/allottee under section

31 ofthe Real Estate (Regulation and Development) Act, 2016 (in short' the Act)

read with rule 28 of the Haryana Real Estate (Regulation and Development)

Rules, 2017 [in short, the Rules) for violation of section 11(4](aJ of the Act

wherein it is inter olia prescribed that the promoter shall be responsible fbr all
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obligations, responsibilities and functions under the provisions ofthe Act or the

Rules and regulations made thereunder or to the allottees as per the agreement

for sale executed inter se.

A, Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

s. N. Particulars Details

1. Name ofthe project 1,4
'l Sector 59,

2. tlatureof thenrc/Sp{
Project area

4. DTCP

validity
of 20'.

07 .20

1.07.2010 valid upto

5. RERA Registered/ not
registered

of Z0l7 dated

6. Date of allotment

Date of building plan 0 5.09.2 013

[page no. 46 of replyJ

Date of environment
clearance

'12.72.2013

fpage no. 52 of reply)

7. Date of execution of
Apartment Buyer's
Agreement

76.09.2013 fas per page no. 49 of
complaint)
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8. Unit no. and area Rl406, 14th floor admeasuring 908.33

sq. ft. (super areaJ

(As per BBA at page 54 of complaintJ

10. Possession clause

6(

H
t,

Clause 13.4:

subject to Force Majeure, as defined
herein and further subject to the
Allottee having complied with all its
obligations under the terms and

conditions of this Agreement and not
having defaulted under any
provision(sl of this Agreement
including but not limited to the timely
payment of all dues and charges

including the total Sale Consideration,

registration charges, stamp duty and

other charges and also subject to the
Allottee having complied with all

formalities or documentation as

prescribed by the Company, the

Company proposes to offer the
possession of the said Rental Pool

Serviced Apartm ent to the Allottee
within a period of 42 months fiom the
date of approval oJ the Building Plans

and/or fulfillmenc of the
preconditions imposed there under
("Commitment Period). The Allottee
further agrees and understands that the

Company shall additionally be entitled
to a period of 180 days f"Grace
Period"J, after the expiry of the said

Commitment Period to allow for
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unforeseen delays beyond the
reasonable control ofthe Company.

L1. Due date of possession 05.03.2077

[calculated as 42 months from the date
of approval of building plan i.e.
05.09.2013 as held by the Authority in
various casesJ

13. Basic sale consideration
Aq

Rs, L,27 ,62,455 /-
(As per BBA on page 61 of complaint)

L4. Amount paid
complainant

)/

e complainant)

16.
q

Occupation

/Completion

cate Not obtained

L7. Offer of possesl lon N( to Tered

. Facts ofthe complaint:

The complainant has made t}

t
ubmissions: -

ffiHARERA
ffieunuenntr,r Complaint No. 503 of2O23

I. That the applied ce apartment under Rental

Pool (MSA-Ren cation dated 19.01.2 012.

The respondent I MSA- Rental pool serviced

apartment no. ICC-MSA- R1406, type Studio, on 14th FlooL R Tower in the

proiect in favour ofcomplainant, having super area 908.33 sq. ft. (hereinafter

referred to as the "said Unit"J vide allotment letter dated 26.09.2012. the

buyer agreement executed between the parties on 76.09.20L3 for total sale

consideration as agreed price of said unit was Rs.1,36,82,113/- .

ll. That as per the agreement the respondents were to deliver the possession of

the said commercial unit to the complainant within a period of 42 months

B.

3,
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III.

IV.

Complaint No. 503 of 2023

from the date of approval of the building plans. The respondents were also

entitled to further grace period of 180 days in addition to above time for

handing over the possession.

That as and when any amount as demanded in terms of Allotment Letter and

buyer agreement by the respondents, the complainant had paid. The

respondents shared the statement of account acknowledging the entire

deposited amount of Rs. 95,24,87 2 / -.

That it was well within knowledge of respondent that there is delay in

handing over possession of unit. Since there is delay beyond the

hard-earned money due to significant delays in handing over the proiect.

Additionally, the respondents failed to complete the structure even after

more than five years ofdelay in delivering possession ofthe unit.

Relief sought by the complainant:

The complainant has sought following relief(s):

Development)Act, 2016 and under its Rules as framed by the Authority.

V. That complainant visited the respondent's officeand requested for refunci of

the entire amount along with interest. The complainant is an old age citizer,

who is retired and need the amount for their personal use after retirement

and old age ailments. Despite allthe complainants'requests to the concerne(l

staff of the respondents and senior management personnel to address their

complaint, all efforts have been in vain,

VL That the respondents had no right to unilaterally withhold the complainant's

D,

4.
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E,

6.

I. Direct the respondents to refund the entire amount paid by the
complainant along with interest.

II. To pay litigation charges of Rs. 1,00,000/_ to the complainant.
5. On the date of hearing, the authority explained to tle respondent/ promoter.

about the contraventions as alleged to have been committed in relation to
section 11(4) (aJ ofthe Act to plead guilty or not to plead guilry.

Reply by the respondents.

The respondents have contes

grounds: -

i, That the complainant, the veracity of the project namely
'Managed Service t'lreo City Central', Sector Si9,

Gurugram had a booking application Form
dated 19.01.20

ii. That based on vide allotment offer letter

Complaint No. 503 of2O23

complaint by filing reply on the following;

da

lll.

dated 26.09.201 ment No. R1.406, havitlg
tentative super sale consideration of Rs.

L,36,82,173 /-, This c usive ofthe registration charges,

stamp duty, servi ich are payable by the said
allottee. Acco executed between the

accordance with the agreed terms and conditions of the allotment as well
as of the payment plan. It is submitted that vide payment demand dated

08.10.2015, respondent no. t had sent fifth installment demand for the net
payable amount of Rs. 15,81,744.18/- However, the complainant remitted
only part payment and the remaining amount was accordingly adlusted in
the next installment demand as arrears.

n,
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affected the

contagious C pandemic had stru h resulted in unavoid able

delay in delivery of ssession of rtment. In fact, Covid 19

which was beyond thepandemic was

power and contro

vll, That the outbreak

World Health ons including lockdown/

and also by the State Go"t.

The said pandqniic has had serioui"cohsequOnces and was deadly arrd

contagious that icimpletil lbckdown was imposed several times not only in

Haryana but in India and rest of the world also. Despite the lifting of the

lockdown, several restrictions persisted.

viii. That it is also matter of record that Gurugram falls within the area of NtlR

and different competent authorities such as the Hon'ble Supreme Court,

National Green Tribunal (NGT), Municipal Corporation Gurugram IMCGJ

etc. had directed ban on construction activities in Delhi NCR due to rise in

lv.

Complaint No. 503 of 2023

That vide payment demand dated 28.12.2015, respondents had sent sixth

installment demand for the net payable amount of Rs. 13,38,965.7-.

However, the complainant remitted only part payment and the remaining

amount was accordingly adjusted in the next installment demand as

arrears.

That vide payment demand dated 24.0A.2016, respondents had sent

seventh installment demand for the net payable amount of Rs. 13,25,050/'-.

However, the complainant ent only after two reminders arrd

a final notice dated 19.09. 016 and 07.11.2016 respectively.

vi. That prior to the comp ject, various force majeure events

emic, various lockdowns etc)(such as constru

I proiect. The deadly and

restrictions
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pollution level mainly in festive season/ winter season for various perkrds

thereby severely affecting the regular development of the real estat(:

projects.

All other averments made by the complainant were denied in toto.

F. Jurisdiction ofthe authority
The authority observes that it has territorial as well as subject matter
jurisdiction to adiudicate the present complaint for the reasons given below.

F.l Territorial iurisdiction
9. As per notification no.7 /92 ted 14.12.2017 issued by Town and

Country Planning Departm on of Real Estate Regulator)/

Authority, Gurugram District for all purpose with

offices situated in , the project in question is

situated within District. Therefore, thi:;

authority has co

complaint.

to deal with the presen[

F.ll Subiect matter

10. Section 11(4J(aJ of th the promoter shall br:

sale. Section 11(41(a) isresponsible to the allottees as per

reproduced as hereunder:

Section 77..,,.(
(a) be and fwctions
under the lations made
thereunder or to the allottees as per the agreement Ior sole, or to
the association of allottees, os the case may be, till the conveyance
ofall the apartments, plots or buildings, os the cose may be, to the
ollottees, or the common oreas to the qssociation ofallottees or the
competent authority, os the case may be;
Section 34-Functions of the Authority:
344 of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the reol estote agents
under this Act and the rules and regulations made thereunder,
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11. So, in view ofthe provisions ofthe Act quoted above, the authority has complete

jurisdiction to decide the complaint regarding non-compliance of obligations

by the promoter leaving aside compensation which is to be decided by the

adjudicating officer ifpursued by the complainants at a later stage.

1.2. Furthef, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the judgement passed

by the Hon'ble Apex Court in Newtech Promoters and Developers Private

Limited Vs State of U.P. and Ors, (Stpra) and reitemted in case of M/s Sana

ond taking note of pawer of odjudiconan delineoted with the regulotary
outhority ond odjudicating olficet, whatfinolly culls out isthot okhoughthe Act
indicotes the distinct expressions like Tefund', 'interest', 'penolty' ond
'compensotioni o conjaint rcoding of Sectlons 78 ond 79 cleorly monifests thot
when it comes to rcJund olthe omounL ond intercst on the refund amount, ar
directing poyfient of interest for deloyed delivery oI possession, ar penolty ond
intetest thercon, it is the regulatory authority which hds the power to exomine

ond detetmine the outcome af o comploint. At the some time, when it comes

to o question ol
thercon under *ctt

elief ol dd)udging compensotion ond interest
78 ond 19, the odjudicodng oficer exclusively

hos the powet to determtne, keeping in view the collective reoding of Section

71 reod with Section 72 ofthe Act. ifthe odjudicotion under Secfions 72,74, 78

ond 19 other thon compensohon os envtsoged, il extended to the odiudicoting
ollicer as proyed thot, in ov view, moy intend to expand the ombn ond scope
ond 79 other thon comp

ollicer as proyed thot, it
of the powers ahd functions of the odjudicoting olficer under sectian 71 ond

tnot wouu ae iiiiisi.tni ianaoteil tne e4 zdrc.'

13. Hence, in view of the authoritative pronouncement of the Hon'ble Supre'me

Court in the cases mentioned above, the authority has the jurisdictiotl to

entertain a complaint seeking refund ofthe amount and interest on the refund

amount.

c. Findings on the obiections raised by the respondent.

G.l Obiection regarding force maieure.
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14.The respondent promoter raised a contention that the construction of the

project was delayed due to force majeure conditions such as various orders

passed by the Haryana State Pollution Control Board from 01.11.2018 to

10.11.2018, lockdown due to outbreak of Covid-19 pandemic which further led

to shortage of labour and orders passed by National Green Tribunal

(hereinafte1, referred as NGT). But all the pleas advanced in this regard are

devoid of merit. The passing ofvarious orders passed by NGT during the month

of November is an annual arll.T,l,ld th,e respondents should have taken rhe

same into consideration before fi.,xj_!g the due date. Similarily, the various ordr:rs

passed by other authorities. cannot be taken as an excuse for delay. Furthe{, the

authority has gone through the. possession clause of the agreement and

observed that the respondent-developers proposes to handover the possession

of the allotted unit by March, 2017. In the present case, the due date comes out

to be 05.03.2017. That as per HI)RERA notiftcation no. 9/3-2020 dated

26.05,2020, an extension of 6 months is gronted for the projects having

completion/due date on or afier 25.03.2020.The respondents were liable to

complete the construction ofthe project and the possession ofthe said unit \ /as

to be handed over ty OS.O:.iOii and is claiming benefit of lockdown wh.,ch

came into effect on 23.03.i020 whereas the due date of handing over of

possession was much prior to the evenlof outbreak of Covid-19 pandemic.
< r{ t\

Therefore, the authority is of the view that outbreak of a pandemic cannot be

used as an excuse for non- performance of a contract for which the deadlirres

were much before the outbreak itself and for the said reason, the said time

period is not excluded while calculating the delay in handing over possession.

H. Findings on the reliefsought by the complainant.
H.I Direct the respondents to refund the amount paid by the complainant

along with interest
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15.The complainant has booked a commercial unit in the project of the

respondents on 12.12.2073. BBA was executed on 16.09.2073 and as per BI3A,

the possession of the unit was to be handed over within 42 months from the

date of approval of building plans with grace period of 180 days. The Buildtng

plans were approved on 5.9.2013 and date of environment clearance is

72.12.20L3.Butthe respondents failed to deliver the possession which was due

on 15.03.2017 as no occupation certificate has been obtained by the

respondents till date.

16. In the present complaint, the c

and is seeking return ofthe a

with interest at the p

Act. Sec. 18(1J (bJ of

"Section 78: -
18(1). rf the
an apartment,

(a) in accordance
moy be, duly

(b) due to discontin
penston or revoco
reason,

ntends to withdraw from the proiect

him in respect of subject unit alo ng

under sectlon 18(1)[b] of the

r ready reference.

give possession of

le or, as the case

on occount of sus-
Act or for any other

in case the allotteehe sholll be liable on
to any other rem-

edy avoiloble, in respectofthtlt
qpartment, interest qt such
rate os moy bg,,,l€ffriF4rilt tFirbehril\nC@i(g lpmpensation in the

r:::;:;it::w,Ht,fslhils{*11Yl*^drawft om,he
projecC he shall be paid by the promoter, interest for every month of de-
lay, till the handing over of the possession, qt such rote as may be pre-
scribed,"

(Emphasis supplied)

17. Clause 13.4 of the BBA dated 76.09.2013 provides for the handing over of

possession and is reproduced below for the reference:

"subject to Fotce Mojeurc, os defined heftin ond futther subject to the Allottee
hoving complied with oll its obligotions undetthe terms ond conditions ol this
Agrcement ohd not hoving defoulted under ony prcvision(s) of this Agrcenent
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including but not lifiited to the timely poyment ol oll dues ond chorges
including the totol Sole Considerotion, registrotion choryes, stomp duty ond
other choryes ond olso subject to the Allottee hovinq complied with oll
formolities or documentation os ptescribed by the Compony, the Compony
proposes to ofJet the possession ol the soid Rektol poolsetuiced Aportment to
the Alloftee within o peiod ol 42 months lrom the dote oI opprovdl ol the
Building Plons ond/ot fulfillment of the preconditions jmposed therc under
("Commiunent Period"). The A ottee lurther ogrees ond understands thot the
Compony sholl odditionolly beentitledtoo period of lSOdoys (',Grcce peiod,,),
olter the expity of the soid Commitment period to ollow for unloreseen deloys
beyond the rcosonoble contrololthe compony.."

18. At the outset, it is relevant to comment on the pre-set possession clause of the

agreement wherein the possession has been subiected to all kinds of terms :rnd

conditions ofthis agreement and applicatlon, and the complainant not beinl1 inconditions ofthis agreement and applicatlon, and the complainant not being in

default under any provisions |T,thir 4g.""."nt and compliance with all

provisions, formalities and documentation as prescribed by the promoter.'l'he

drafting of this clause and incorporation of such conditions are not only va8ue

and uncertain but

allottee that even

documentations

clause irrelevant for

handing over possession e incorporation of such clause in

the flat buyer's agreelirenl by the prorqoter ate iust to evade the liabi]ity

towards timely deliieili of sibjea unir aildto deprive the allottee of his right

accruing after delay in poss,bgsion. This is iust to comment as to how the builder

has misused his dominant positibn and diaited si.rch mischievous clause in :he

agreement and the allottee is left with no option but to sign on the dotted lines.

19. Admissibility of grace period: The promoter has proposed to hand over ,:he

possession of the apartment within a period of 42 months from the date of

approval of the building plans and/or fulfilment of the preconditions impo:;ed

there under ("commitment period"l. The due date of possession is calcula:ed

from the date of building blan i.e. 05.09.2013. The period of 42 months expired

oaded in favour of the promoter and against ,he

fault by the allottee in fulfilling formalities z,nd

d by the promoter may make the possess on

e of allottee and the commitment date for
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on 05.03.2017. The respondent-promoters have sought further extension for a
period of 180 days after the expiry of 36 months for unforeseen delays in
respect of the said project. The respondents raised the contention that the

finishing work of the proiect was delayed due to force majeure conditions

including ban on construction activities by the Hon,ble Supreme Court of India

vide order dated 04.11.2019 and Environment pollution (prevention and

Control) Authority vide order dated 01.11.2019. However, all the pleas

advanced in this regard are d rf merit. First of all, the possession of the

A5,63.2017 . Hence, events alleged by theunit in question was to be o

respondents do not have a the project being developed by the

respondents. AIso, no pcument has been placed on

record to corrobor mstances, condition has

occurred which ion work. Therefore, the

respondents cann . Accordingly, the grace

period of 180 days is disallowed and the due date of handing over possession

!;,zo.Admissibility or "uruh({SfrO-S"ribed rate of interesr rhe
complainants are sfkill
rate of interest. Hoil*vs

comes out to be 05.03.2017,

id by them at the prescribed

aw from the proiect and

Rule 15, Prescribed rate of interest- lProviso to section 12,
section 18 ond sub.section (4) and subsection (7) of section 791

(1) For the purpose ofproviso to section 12; section 1B; and sub-
sections (4) ond (7) of section 19, the "interest ot the rate
prescribed" shall be the State Bonk of India highest marginal
cost oflending rate +20/0.:

Provided that in cqse the State Bonk of Indiq marginal
cost oJ lending rate (MCLR) is not in use, it shall be replaced
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by such benchmark lending rotes which the State Bank of
India may fix ftom time to time for lending to the generql
public.

21. The legislature in its wisdom in the subordinate legislation under the provision

ofrule 15 ofthe rules, has determined the prescribed rate ofinterest. The rate

of interest so determined by the legislature, is reasonable and if the said rule is
followed to award the interest, it will ease uniform practice in all the cases.

22. Consequently, as per the website ofthe State Bank of India i.e., https://sbi.co.in

, the marginal cost oflending short, MCLR) as on date i.e., l6.O4.ZOZtl is

8.85%. Accordingly, the p

lending rate + 2o/o i.e., 10.85

23. The definition of te

provides that the ra

in case of default, s

be liable to pay

reproduced below:

"(za) "in
or the allottee,
Explqnation. -Fot. the rate ofinterest

tn case
prom

I rate of interest will be marginai cost of

nder section 2(za) of the t\ct

e allottee by the promotet

ofi which the promoter shall

default. The relevant section is

ble by the promoter

the allottee by the promoter,
interest which the
case ofdefoult;

sholl befrom
the date the promokr received the amount or any part thereof
till the date the amount or port lhereof and interest thereon is
refunded. and Lhe intere poyable by the alloffee Lo the
promoter shall be from the date the allottee defaults in payment
to the promoter till the date it is paidi'

24. On consideration of the documents available on record and submissions made

by both the parties regarding contravention of provisions of the Act, the

authority is satisfied that the respondents is in contravention of the section

11(a)(a) ofthe Act by not handing over possession by the due date as per the

agreement. By virtue of clause 13.4 of the agreement executed between the
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parties on 16.09.2013, the due date of possession is calculated from the date of
building plan i.e., 05.09.2013. The period of42 months expired on 0S.03.2017.

As far as grace period is concerned, the same is allowed for the reasons quoted

above. Therefore, the due date ofhanding over possession is 05.03.2017.

25. It is pertinent to mention over here that even after a passage of more than 7
years (i.e., from the date of BBA till date) neither the construction is complete

nor the offer of possession of the allotted unit has been made to the allottee by

the respondent/promoters. The is ofthe view that the allottee cannot

be expected to wait endlessly ssession ofthe unit which is allotted

to him and for which he has rable amount of money towards the

sale consideration. Fu that there is no document

placed on record rtained that whether the

respondents have for occupa part occupation certificate

or what is the sta In view of the above-

mentioned facts, th m the prolect and are well

within the right to do 18(1) ofthe Act, 2016.

26. Moreove4 the occupati etion certificate of the project

,ff i:: ilr;&*ffi lffi #f &K:,;:1,';H J::::":: ::
wait endlessly for taliing possession of thf ,illotted unit and for which he h.as

paid a considerable ainount towards the sale consideration and as observed by

Hon'ble Supreme Court of India in lreo Grace Realtech Pvt. Ltd, Vs, Abhishek

Khanna & Ors., civil appeal no. 5785 of 2079, decided bn 17.07.2021

".... The occupotion certificote is not ovoiloble even os on dote,which cleo y omounts
to deficiency of setvice. The ollottees connot be mode to woit indefinitely for
possession of the dpaftments ollotted to them, nor con they be bound to toke the
oportments in Phose 1 ol the Noject......."
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27. Furthel the Hon'ble Supreme Court of India in the c ases of Newtech promoters

and Developers Private Limited Vs State of lt,p. and Ors. (supra) reitcrated
in case of M/s Sana Realtors private Limited & other Vs llnion of India &
others SLP (Civil) No. 13005 of 2020 decided on t2.05.2022. observed as

under: -

"25. The unquolified right of the allottee to seek refund rekrred Under
Section 18(1)(q) and Section 19(4) of the Act is not depeident on ony
contingencies or stipulaLions thereof. lL appeors that the legisloture h;s
consciously provided this right oI refund on demand qs an inconditional
absolute right to the allo fails to give possession ofthe
apartment, plot or build stipulated under the terms of
the agreement regordless events or stay orders of the
C ourt/Tr i buna l, w hi ch i s i n attributable to the allottee/home
buyer, the promoter is nd the amounton demqnd
with interest at
compensation in

te Government including

the allottee do
with the proviso thot iJ

iect, he shall be entitled
for interest n at the rate
prescribed."

28. The promoter is

under the provisio

thereunder or to the

The promoter has failed

nsibilities, and functicrns

es and regulations made

r sale under section 11(a)(aJ.

le to give possession of the unit

elt{or ple or duly completed by the

rl{gqpr} tiaute to the attonee, as he

interest at such rate as may be prescribed.

29. Accordingly, the non-compliance ofthe mandate contained in section 11[4J[a)

read with section 18[1) ofthe Act on the part ofthe respondents is established.

As such, the complainant ls entitled to refund ofthe entire amount paid by them

at the prescribed rate of interest i.e., @ 10.850/o p.a. [the State Bank of India

highest marginal cost of lending rate IMCLR) applicable as on date +20loJ as
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prescribed under rule 15 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules, 2017 from the date of each payment till the actual date of
refund of the amount within the timelines provided in rule 16 of the Harvana
Rules 2017 ibid.

H.II Compensation

30. The complainant in the aforesaid relief is seeking relief w.r.t compensation.

Hon'ble Supreme Court of India in civil appeal titled as M/s Newtech
P romoters and D evel operc V/s State of UP & Ors. (Civil appeal nr.ls.

67 45-67 49 of 2021, decided o ), has held that an allottee is entitled
to claim compensation unde 14, 18 and section 19 which is to be

decided by the adiu on 71 and the quantum of
compensation shall officer having due regard

to the factors men ting officer has exclusive
jurisdiction to deal compensation.

I. Directions ofthe A
31. Hence, the authori and issues the following

directions under section compliance of obligations cast

upon the promoter

3a(f,J:

l. The respondeit/promoters are' directed to refund the amount

r.e., Rs.95,24,872/- received by it from tle complainants along with
interest at the rate of 10.8570 p.a. as prescribed under rule l5 of the

Haryana Real Estate (Regulation and DevelopmentJ Rules, 2017 from the

date of each payment till the actual date of refund of the deposited

amount,

on entrusted to the authority under section
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33.

HARERA

days is given to theII. A period of

directions

follow.

Complaint stands

File be consigned

I

in this order and failing which

lll. The respo is further directed not to any third-parB/ rights
against the ect unit before full

along with in thereon to the

is initiated

utilized for

to comply with the

consequences would

of the paid-up amount

and even if, any transf'er

respect to subject unit, th e shall be first

Gurugram

URUGRA
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