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1.7

ORDER

present complaint has been filed by the complainants/allotter:s under

section 31 of the Real Estate [Regulation and Development) Act' 20116 [in

short, ther ActJ read with rule 28 of the Haryana Re;al Estate [ReguleLtion and

DeveloprnentJ Rules, 2017 (in shrort, the Rulels) for violation oi sr:ctiotl

11t4)(aJoftheActwhereinitisinteraliaprescribedthatthepromotelrshall

be responsible for all obligations, responsibilities, ancl functions under the

provisiorts of the Act or the rules antl regulations made there under or to the

allotteel ers per the agreement for sale executed inter-se them'

Unit and Froiect-related details:

2.Theparticularsoftheproject,thecletailsofsaleconsideration'theamount

paid b,y the cornplainants, the date of proposed handing over of the
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s. N. iarticulars Details

1. N

tl
ame and location of
re proiect

"The Hive" at sector 102, Gurgaon, Haryan

2. I ature of the proiect Commercial
3. Proiect area 5.846875 acres

4. D

n

ITCP License no. &
alidity status

93 of 2012 dated 05.A9.2012 valid
04.09.2025

ffi+----

30 of 20H4 dated 1.2.06.201.4 valid u

tL.,06.202:^4
----_:t:+31 0f 2Ct14 dated t2.06.201,4 valid u

1L.06.202),4

5. ame of Licensee M/s Radhika Polymers & Others

6. F

,]

.ERA registered or
ot

Registered
Vide no. l316 of 20t7 clatr:d 17.1,0.2017

16.1,1.2021.4.

7. nit No, G-64, on ground floor
fPase no. 45 of complaint

B. Unit area
admeasuring

356 sq. ft,

fpase no.45 ,&g-!]q!$l _==--
9.

(

late of builder buyer
greetnent

28.70.201t6
(Page no. 43 of co,mplalf{l _-

10. ossession Clause 7. Cohstrttction & Possessicrn

7.1 That the ComPanY Shatl under no

circumstctnces, complete the construction a
Said Space within a period of 42 months o
start of construction of building in whicl
said splc€ Is booked or executiot
agreement whichever fs later,
addition,al grace periocl of 6 months
subject to force maieure conditions
accordance with the plans and specifica

seen and accepted by the Allottee(s), subie

any such additions, deletions, alterai

modificatiions, in the layout plans, chanl

number, dimensions, heti,ght , size, are

up to

possessiorrl, and the delay period, if any, have been detailed in the foJlowing

tabular fcrrm:

--l
-- -l
normall

m of ffiel
hs of the 

l

hich the 
I

tiort of 
I

, with 
l

.tht and 
I,ons, ,, 
I

fications 
\

ubje'ct to 
I

erallions, 
Ilanlle In 
Iareo _ol
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B. Facts

3. Th

ad

CI

ap

R

4. Th

w

ha

rh

5.A

f the complaint:

the lrroperty in question i.e. Retail Spacr: bearinpl No. G-64, Ground I'iloor

easuring 356 Sq. Ft. [Super arela), in ttre projec:t of'the Responlent i.e'

ion Properties Limited; knOwn aS "The Hive" (the "Proiect") situated at

r-L02, Gurggrarn, $aryar1a,1,wES booked by the Complainant vide

licatlon dated ZO.OZ.2013 and er unit alllotment ltetter was issuerl b|y the

ponclent, in favour of the completinant.

total cost of the aforementionecl unit was Rs, 47 ,50,820/- and the since it

a construction linked payment plan, hence the entire sale consirleration

alreacly been paid by the complainant and nothing is due and payable to

respondent except the registrstion and advance maintenance chrarges

ich are payable at the time of handing over of possession.

er mzking the payment of Rs 13 lacs Approx. tc1't'ards the cost of thr:r unit'

the year 2OL3-"14 and 2015, the respondent did not execute an1'br:ilder

Complaint No. 2725 of 2023

ue date of
possession

otal sale

consideration

ount paid by the
mplainant

ccupation certificate

ffer of possession

,hrrg, tl-rntiu trnr^;*iirh th, Cr*i"i:,.v)
may cons'icler or may be required by an,V

competenti authority to be made in them or ant-v 
I

of them,
I

28.10.20i1,0
(Due date is calculated from the date: of 

]

execution of agreement inr:luding grace perio'd 
I

l
Rs,64,48,1142/-

[As per customer ledger rlated 30.05.2023 ;lt 
I

pase no. 1?-q!g9-m-Plglnf} - -- --l

Rs.60,22,67 t /-
(As per customer ledger dated 30-05.2023 at i

,as.Inq.lfufs-rypf-qu0 
]

06.02.20213

ifrs; ;; 68 or replvl l

tPaee no.7! of comPlaint) --- -]

in
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6.

buy$r's agreement or any agreement for sale and it was only after much

persuasion by the complainant that finally on 28.10.201,6, the respondent got

constrainred to execute the builder buyer agreement r,vith respect to the unit

in question.

dated 28.10.201,6 (the agreement"),ln the said buyer's agreement dated 28.L0.2076 [the "agreement"), the

respondent had categorically stated that the possession of the said unit would

be handed over to the complainant within 42 months from the start of

construct,ion of the building in which the said space is booked or from the

date of si6Jning of the builder buyer's agreement, whichever is later. The said

buyer's agreement is totalli one sided, which imprcse completely biaLsecl

terms and conditions upon the complainant, therebll tilting the balernce of

power in favour of the respondent, which is further manifest from a hare

perusal ol the clauses set forth in the buyer's ?greemernt.

The resprcndent has breached the fundamental term of the contract by

inordinatr:ly delaying in delivery of the possession by 34 months. I'he

complainant was made to make advance deposit on tlhe basis of informa'[ion

contained in the brochure, which is false on tlhe face of it.

The complaLinant, without any default, had been timely palring the instalmt,:nts

towards the property, as and when dr:manded by the respondent, towards

the aforesaid projer:t. The balance pa,yrment was to be made at the tirrre of

offering of possession.

9. The fespondent had promised to complete the project by April 2020. The

builder buyer's agreement was executed on 28.10.2016 and the responclent

has ffnally offered the possession of the retail space on 13.02.2023,which has

resulted in extreme kind of mental distress, paiin and agony to the

In the said buyer's the

7.

B.

com$lainant.
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10.

11. The

12. The

13. The

i.

ii.
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It is

the

poSr

com

fact,

the

a

356 s

55 sq

addit nal financial burden up#ththe complaiplainant.

maki

pondent has committed'various acts of omissirorl ond commissrion by

incorrect and talse statement in the advertisernent material as'well as

rth mentioning here that the complainant vide her emails addresseld to

espondent had asked to indemnify her, for the delay in handing o,rer the

ion of the retail space but the respondent company had not even

nsated the complainant as per the terms of the, buyer's agreement. In

he complainant through her emails had demandeld compensation as per

ERA regulations but the respondent company had miserably failed to

e to her legitimate request and has turned a deaf ear.

pondent has also unilaterally increased the area of the retail spac:e fiom

. ft. (super area) to 41{.qQ,"ft (super area) i.e. a substantial incrr:ase of

ft and increased ttre pritE# e unit additionally thereby causing an

by co

respo

mitting other serious acts as rnentioned in preceding paragraph, the

dent has resorted to misreprersentation. the complainant, therefore,

seek irection to the respondent to hiendover the physical possession ol'the

unit a d pay delayed possession interr:st charges as per the provisions ol the

real te regulation act, 201,6.

C. Relief gtrt by the complainants:

plainants have sought the follo'wing relief[s):r

the respondentio hahdoVer the physical possession of the unit in a

bound manner and to pay delayed possession interest to the

plainant.

the respondent to pay sum of lls. 50,00 0 /- tt> the complainant towards

the t of the litigation.

Di

tim

CO

Di

D. Reply y the respondent:

Page 5 of 1'9
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1,4.

15.

16.

ER,&
Complaint No.2725 of 2023

ng completely satisfied with the development status and the project,

mplainant, applied for the registration of the retail unit/space in the

proj t of the respondent with full k.nowledge and srubject to all the laws,

notifi

expla

ion and rules applicable to thr: change of area, which have been duly

ed tly the respondent company'and understoodt by the complainant. It

is nt to mention here that the complainant has opted for the

ction linked payment plan. Accordingly, the conlplainant was provided

After

the C

CONS

with

(here

ad

com

The

com

hum

u

no

in

the :rllotment of tentative retail unit/space bearing unit no. g-64,

nafter referred to as the "retail unit / space") with super area tenl:atively

uring 356 sq, ft. as per the buyer's agreement, which at the linle of

etiorr of the tower, with super area admeasuring 411 sq. ft.

uye.r's Agreement dated 28.1,0.201,6 was e:xecuted between the

Com ainant and Respondent. That the agreement l,vas executed willingly,

vol

res

ily' and consciously after complete understanrling of the parties with

by th

The resent complaint has been filed on the premi:se that the resp'ondent

t to the terms and conditions thr:reof and no protest of any kind 
"var;r 

laid

complainant at any Point in time,

rny has delayed, in handing over possession of the unit, however, it is most

Iy submitted that the respondent company has never promised ':hzrf the

ion will be given in:48 months (42 months + 6 months' grace period)

but only to complete the construction of the saidl properties and that too

normal circumstances only. That furthermore, in terms of the buyer's

ment, the respondent company undertook that the company shall, under

al circumstances, complete the construction of the said retail unit/space

with n a period of 42 (forty-twoJ months ol the start of construction of building

ich the said space is booked or execution of the buyer's agreement,

ever is later, with an additional grace period of 06 (six) months subjectwhi

Page 6 of 19
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to foice majeure conditions, and subject to such additions, deletions,

alterations, modifications in the layout plans, change in number, dimensions,

height, size, area or change of entire scheme, which the company may cons;ider

or may be required by any competent authority to be made in them or anry of

them.

17. In March,L020, the world was strucll with Covid-19 pandemic, which apart

from inflicting havoc to lives of millions, destroyerl the momentum and

disrupted the work flow of many industries including construction work. These

were the urnprecedented and unexpected times which could not have tleen

foreseen at the time signing of BUyer''s Agreement. The contingency plan to

these situations finds its resort in the force majeure and other related clauses

including its description and mentions in buyer's agreement at many places. At

multiple instances and for elongated ilurations, the work ilt construction lsites

was halted, tloth, due to unavailability of essential matelrials, workmen & other

related factors and due to explicit notifications b.y various governrnent

authorities specifically barring the construction activities. The delays due to

impossibility of continuation of work, considering the Covid-19 patrdr=:mic,

consequent lockdowns, government notifications barring construction ',vork

including stoppage of construction activ'ities due to pollution, incidental w'ork/

time loss and other force majeure situations/ evernts resulting delay in

construction.

j.B. That it wals not only on account of foltowing reasons rvhich led to the push in

the pfoposed possession of the project but because of other several factors also

as st4ted below for delay in the project:

. Envtronment Pollution (Prevention and ControlAuthorify) had directe,d to the

closure of all brick kilns, stones cruslhers, hot mix plants, etc, with effect from

7th Nov 2OL7 till further notice, (Till date the order has not been vacated).

Page 7 of 1"9
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Na nal Green Tribunal has passed the said order dated 9th Nov, Z0l7

letely prohibiting the carrying on of construction by any person, private,

vernment authority in NCR till the next date of hearing (l7rn of Nov,

. Byvirtue of the said order, NGT had only permitted the competition of

or firrishing/interior work of projects. The order dated 9th Nov, 1.7 was

VA vide order dated 17th Nov, L7.

Ha State Pollution Control Boardl, Panchkula has passed the order dated

29th ber 2018 in furtherance of directions of En,vironmental Pollution

com

org

201

inte

(

da

exca

NCR

NGT

clos

com

a

Com

11th

L lth

tion and Control) aumnbUt$,' ated 27tn Oct 2A18. By virtue of'order

29th of October 20LB all the construction ar:tivities including the

tionL, civil construction was directed to remain close in Delhi ancl other

ent of health impact. The tribunal further directed initiation of action

by* ' 'iti l'

of prosecution and retovery 6rf compensation relatable to the r:ost of

istricts from l-st Nov to iOth Nov 2018, [L't Nov to 10th Nov, 2018J.

n 0.,A. no.667/201,9 & 679/2C)19 had agairr dlrected the immediiate

of alll illegal stone crushers in Mahenderganh lHaryana who have not

lied with the,sitihg c,riteria, amb,ient, air quality, carrying capacity, and

issioner, Miinicip'al Corporation, Gurugram has passed an order dated

Oct 2019 whereby the construction activity has; been prohibiteri from

2C119 to 3l-'t Dec 2019. It was specifically mentioned in the aforesaid

ord that construction activity would be completely stopped during this

peri (11,r', Oct 2019 to 31't Dec 20L9).

RE Gurugram order no.9/3-2020 HARERA / GGM (Admn) to extend the

letion date automatically by 6 months, due to outbreak of Covid-19, duly

;nized as a force majeure event, (Feb 2020 to till Aug 2020).

com

Page I of 11)
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20. The

21.

22.

23.

o0n
Gu

avi

19. The a

and p

Occu

That

02.

06.0

call

com

and
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Comprlaint No.2725 of 2023

e basis of MHA guidelines dated 23.03.2021, the lDistrict Administ[ration

m imposed restrictions on movement of non-essential services with

to contain the spread of COVID-\9, (26tn April 202L to 6th |une 2021).

resaid periods where force majeure conditions admittedly operated,

ented the respondent from undertaking construction, are Iiable to be

exclu ed from the time to be calculated for the complertion of construction as

force majeure clause no.7.2 of tthe buyer's agreelment

e complaint filed by the Cornp:lainant is not maintainable as the f}uyer's

ent dated 28.1,0.201
I

7.3 of the B@fs Agi nt,further stipulates that every allottee is

an obligation'[o take the possession of the Unit/ Space, wherein the

ion Ciertificate has been receivecl.

e respondentlcompany had applied for the Oc,cupation Certificate on

2022. Thereafter, 0ccupation tlertificate was received on February

2023 and in furtherance of receiiving of the Or:cupation Certificate, I'inal

rtter dated 13.02.2023 was sent. to thre cornp)lainant requesting the

ainant to remit an amount of INR 13,95,31,7 /- which stood outstanriing

rdue as per the payment plan. However, the complainant failed to

depo t the said amount in terms of thre demand letters. That the period from

letter dated 02.08.2022, i.e., when the respondent cormpany had applied for

Occu tion Certificate to the date of receipt of Occupration Certificate diated

06.02 2023, ought to be excluded while computing the construction and

deli'

The

tirneline.

mplainant was, at various instances, informed that there was dr:lay on

rt of the complainant in remittance of timely paJ/ment, thereby rvaiving

Arbitration

the event of

Clause that mandates

a dispute between theinvok ng of Arbitration pr

parti

Clau

und

1n

the p

Page 9 of 19
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off the complainant's entitlement to claim for delay in handing over the

possession ,of the unit, if any, and the calculations made by the complainant are

wrong and rnisconceived.

24. The respondent company sent the demand letters as per the payment prlan,

however, the complainant failed to rennit the amount in terms of the demand

letters. The respondent company had addressed final call letter darted

1,3.02.2023 along with the statement of accounts, infbrming the complainrant

that it had commenced the handing ovr:r the possession of units/spaces in the

said project, The Hive.

25. The complainant is also liable to pay the holding charges from the expir1z o [ 30

days from tlhe date of final call letter tilll the realization clf the principal amount

calculated aLt the rate of INR 7/- per sq. ft. per month under clause 7 .4 of BEIA.

26. The cpmplainant, with malafide intention to wriggle out from the bu),er's

agreement, is not corning forward to pay the balancer sale considera:ion in

terms of the final call letter / offer of po:ssession and sLrb:sequent reminders and

complete thre possession formalities in respect therer:f.

E. lurisdiction of the Authority:

27.The plea of the respondent regarding the rejection of the complaint on the

grounds of iurisdiction stands rejecterC. The authoritlr otlserves that it has

territorial as well as subject matter liurisdiction to ardjudicate the pres;ent

complaint for the reasons given below.

E. I Territorial iurisdiction

28. As per notification no. 1,/92/2017-ITCP dated 14.1.2|,2017 issued by To'run

and Country Planning Department, ther jurisdiction of Fi.eal Estate Regulatory

Authority, t3urugram shall be the entire Gurugram Di:;trict for all purpo:;es

with offices; situated in Gurugram. In ther present case, the project in qur:stion

is situated within the planning area of Gurugram district. Therefore, this

Page 10 of 19lL
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F.r obi

31. The

the

ERA
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autho ity has complete territorial jurisdiction to delal with the presernt

compl int.

matter iurisdiction
29. Secti n 11[a)(a) of the Act,

nsible to the allottee as

20t6 provides that the promoter shall be

per the agreement for sale. Section L1(4.)(a) is

rep uced as hereunder:
'ection 11ft)(a)

responsible for all obligations, responsibilities, and Junctions under the
ns of this Act or the r1le ,and regulations made thereunder or to the

llottees as per the oir to the association of allottees, as the
may be, till the apartments, plots: or buildings, as the
moy b€, to the allottees, oreas to the as:;ociation of allottee:;

the competent authority, as th,d taisC may be;

res

of

the allottA'es, and the real estote agents under tlitis Act and the rule:;
nd relTulations made thereunder.

30. He r, given the provisions of the Act quoted abo,ye, the authorit'7 has

com lete iurisdiction to decide the complaint regarding non-compliance of

obli tions by the promoter leaving; aside compensation which is tro be

dec by the adjudicating officer if ;rursued by the cr:mplainants at a later

Eaised by, the respondent:

ection 34-Functions of the Authority:
4(fl of the Act provides to ensure compliunce with the obligations cast upon thrz

on the obiections raised by, the respondent:

ion regarding compldinflntrisiin tlreach of agreement for non- invocation
Itration. 

:

spondent has raised an objection that the complainant has not invoked

itration proceedings as per the provisions of buyer's agreement which

con ns provisions regarding initiation of arbitration proceedings in <:ase of

brea of agreement. The followinEJ clause has been incorporatecrl w.r.t

arbi tion in the buyer's agreement:

t. Arbt'tration
or any dispute arising out of or touchi,ng upon or in relation to the terms of
Agreement or its termination, including the interpretation and validity

ctnd the respective rights and obligations of the parties shall be settled
icably by mutual discussion failing which the same shall be settled through

A

Page 11 of 1!lr



32.

33.

tion of a Sole Arbitrator to be appointed by the Chairman of the
'pony.The Arbitration proceeding shall be governed by the Arbitration &
'liation AcC 1"996, or any statutory amendments, modific'ations thereof for

time being in force. Reference to ad pentlency of Arbitration shalt be without
udice to the right of the Company to effect recovery of its dues under this

t. The decision of the Arbitrator shall be final and binding on the
's. The language of Arbitration shall be English. The Arbitration

oceeding expenses sholl be equally shared betttteen the parties, The venue of
'bitration shall be at New Delhi."

The ndent contended that as per the terms & conditions of the agreement

GU

dated 2

that in

booked

authori

buyer's

that the

provisi

laws in

arbitra

ER,q
Complaint No.2725 of 202i)

.70.2016 duly executed between the parties, it was specifically agreed

he e'uentuality of any dispute, iif any, with resprect to the provisional

unit by the complainant, the same shall be adjudicated through

arbitra on mechanism. The authorily is crf the opinion that the jurisdictiorrL of the

jurisdi ion of civil courts about any matter which falls within the purview of this

authori ', or the Real Estate Appellate llribunal. Thul;, the intention to render

such utes as non-arbitrable seenis to be clear. Also, section BB of the Act says

be fettered by the e:tered by the existence r:f an arllitration clause in ther

agreement as it may be noted that section 79 of the Act bars the

rovisions of this Act shall be in addition to ancl rrot in derogation ol'the:

s of any other law for the time br:ing in frlrce. Furrther, the authoriry Fr,uts

on catena of judgments of ther Hon'ble Supreme Court, partir:ulilrly,relian

in Na I Seeds Corporaiion fimiitetl v. M, Madhusudhan Reddy {:l Anr,

(2012) SCC: 506, whefein it has been he'ld that the remedies provided under

the Co umer Protection Act are in addition to and not in rlerogation of the other

There

rce, consequently the authority would not be bound to refer parties to

n even if the agreement between the parties had an arbitration clause.

re, in view of the above judgements and considering the provisions of

the authority is of the view that complainants are wellwithin the right

a special remedy available in a beneficial Act such as the Consumer

the

Page 12 of 11)
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Protection Act and Act of 2016 instead of going in for an arbitration. ilence,

there is no hesitation in holding that this authority has the requisite

jurisdiction to entertain the complaint and that the di:;pute does not rr:quire

to be referred to arbitration necessarily.

F.ll Obiections regarding force Maieure.

34. The resporrdent-promoter raised the r:ontention that the construction of the

project was delayed due to force majeure conditions s;uch as various r:rclers

passed by Environmental Pollution Prevention & Cc,ntrol Authority I\[GT,

Haryana State Pollution Board, and otlher Authorities to curb the pollur[ion in

NCR and outbreak of Covid-19 pandemic. It further rr:quested that the said

period be erxcluded while calculating due date for handing over of possession.

Further, irr the instant complaint, as per clause 7.1. of agreement dzrted

28.1.0.2016 executed'between the parties, the due derte of handing over of'

possession was provided as 28.10.2020. Grace period of 6 months is allowed

being unconditional. The respondent-Lruilder in the instant matter has alreacly

obtained the occupation certificate of the complerinant unit frorn the

competent authority on 06.02.2023. Hence, the plea reg;arding admissibilit'y ol'

any furtherr grace period on account of aforesaid circumstances is untr:naLble

and does not require any further explarnation.

35. As far as tlhe relaxation pertaining to the Covid L9 period is concerned, the

Authority as per notification no. 9/3-21,Ct20 dated 2(:.01i.2020 for the proje,:cts

having completion date on or after 25.03.2020, has already allowed ther grace

period of ti months from 01.03.2020 to 01..09.202A. Therefore, there is no

reason why this benefit cannot be allowed to the cornplainant/allottr,:e and

respondent-promoter who is duly affected during above such al1vr,rrse

eventualities and hence a relief of 6 mronths will be given equally to both the

{L Page 13 of I 9
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com ainant/allottee, and the respondent and no interest shall be charged by

party,during the COVID period i.e., from 01.03.2020 to 01.09.20,10.

F.III on regarding the delay in payment.

36. Anot er objection raised by the respondent regarding delay in paym,ent by

22,671,/- to the respondent. The fact cannot be ignored that there might

in group of allottees that defaulted in makinrg payments but upon

eithe

be

pe

byt
Regi

of documents on record it is observed that no default has beenr m,ade

conrplainant in the instant case. As per the payment plan 50/o of BliP+

ratio,n and other applicable charges were to be paid at the time of offer'

of ion. However, the respohde,nts have offered the offer of possession

tual possession has not been hanrJed over till clate. Section 19[6] of'Act

own an obligation on the allottee[s) to make tlmLely payments towards

ration of allotted unit. As per documents available on record, ther

on relief sought by the completinants:

ner and to pay delayed possession interest to tlhe complainant.

but

lays

CONS

com

upo

of al

i

res

G. Findi

bound

37. As

lainant has paid all the instalmetrts as per payrnent plan duly agt'eed

by thre complainants while signing the agreement. Moreover, the stake:

the allottees cannot put on stake on account of non-payment of due:

ments by a group of allottees, Hence, the prlea advanced lly the

ndent is rejected.

G.l Dire the respondent to handover the physical possession of the unit irn a time

r documents available on record, the respondent has offerr:d the

pos ion of the allotted unit on '.13.02.2023 after obtaining occupation

cate from competent authority on 05.02.2023. I'he complainant took acerti
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plea that offer of possession was to be made in mirde in 2020, but the

respondent has failed to handover the physical possession of the allotted unit.

38. In the present complaint, the complainant intends to continue with the projrect

and is seeking delay possession charges as provided under the proviso to

section 18(1) of the Act. Sec. 18[1) pro,riso reads as uncler:

Section 18: - Return of amount and compensation

"lf the promoter fails to complete ctr is unable to give possession of an
apartment, plot or building, -

irlovided thatwhere an allottee does not intend to withdra'w from the project,
he shall be poid, by the promotar, ihterest for every month of delay, till the
handing over of the possession, atsuch rate as may be pre,scribed."

Admissibility of delay poSsession,charges at prescribed rate of interest:

The complainant is continuin$ with the project and seeking delay posserssion

charges. However, proviso to section L8 provides that where an allottee does

not intend to withdraw from the project, he shall be p,2i6l, by the prornoter,

interest for every month of delay, till the handing ov'er of possession, a1- such

rate as ma5r be prescribed and it has been prescribt:d under rule 15 of the

rules. Rule l5 has been reproduced as under:

Rule 75. Prescribed rate of interest- [Prttviso to section 72, section
78 and sub-section (4) and subsection (7) of section 191

(1) For the p,urpose of proviso to section L2; section 18; and sub-:;ections (4) and (7) of
section 19, the "interest at the rate prescribed" shall be thez Stctte Bank of lndia
highest m,arginal cost of lending rate +20/0.

Provided that in case the State Banl< of India marginral cost of lending rate

(MCLR) is not in use, it shall be replaced by such benchmark lending ra'[es

which the State Bernk of India may li;< from time to time for lending to the

general public.

40. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. ThLe rate of interest so deterrnined by the lelgjislature, is reasonalble

El?A

GUl? Complaint No.2725 of 2023

39.
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41. Co uently, as per website of the State Bank of India i.e., https://sbi.co.in,

the arginal cost of lending rate (in short, MCLR) as on date i.e., 21.t2.21,023 is

Accordingly, the prescribed rate of interest rnrill be marginal corsrt of

rate +2o/o i.e., 10.857o.

42.

GU

and

pra

B.B5

lend

0n

by

auth

ag

rties on 28. 1CI.2016, and the due date of as per buyer's agreernent as

28.1, concerned authoritY on.2OZO.Occupatibn certificate was granted by the

respondent to offer physical possession of the subject flat and it is failure on

part of thre promoter to fulfil its obl.igations and resrponsibilities as pen the

buyer,s agreement dated 28.L0.20L6 to hand over the physical pos';session

ERA
Complaint No.2725 of 2l'023

the said rule is followed to award the interest, it will ensure utriform

ce in all the cases.

nsideration of the docurnents available on record and submissions made

epartiesregardingcont.rav....entionasperprovisionsoftheAct,the

rity is satisfiecl that the respondent is in contravention of the section

(a) of the Act by not handing over possession by the due date as per the

ment. By virtue of clause 7 of thre buyer's agreernent executed biatu'een
11(

the

within the stiPulated Period.

Section 19[10) of the Act obligates; the allottee to take possession of the

subject unit within 2 months from the date of receipt 'cf 
occupation certil'icate'

In the present cornplaint, the occupation certiflcate was granted blf the

competent authority on 06.02.zo23. The respondent,ffered the posst)ssiron ol

the unit in question to the complainant only on 1'3'02'2023, so it can be saic

that the complainant came to know arbout the occupal:ion certificate only'upor

the date of offer of possession. Therefore, in the interest of natural justice, tht

V Page 16 of19
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44.

complAinant should be given 2 months' time from the date of off'er of

on. These 2 months of reasonable time is being given to the

complfiinant keeping in mind that even after intimation of posse,ssion

practically she has to arrange a lot of logistics and requisite docurnents

includflng but not limited to inspection of the completely finished unit bur rhis

is subject to that the unit being handed over at the time of taking possession

is in habitable condition

In vielv of the above, the resp.gp*{.e.ntlpromoter is directed to complete the

work Of the subject unit in allraspert,temaining, if any and handover ph,ysical+st,t

n of the unit to the complainernt within a period of one month fromposs

the date of this order.

45. As far as holding charges are concernecl, the developelr having received the

sale consideration has nothing to lose b'yr holding posses:;ion of the allotted flat

except that it would be required to maintain the apilrtment. Thereforr:, [he

holding charges will not be payable to tlhe developer. E,u,en in a case where the

possession has been rlelayed on account of the allottee having not paid [he

entire sale r:onsideration, the developerr shall not be entitled to any hcld,ing

charges though itwould be entitled to interest for the period the paym:nt ischarges though it would be enti

delayed.

46. Mo er, the respondent is not entitlerJ to claim holding charges from the

complainant/allottee at any point of tirne even after being part of the buyer's

nt as per law settled by Hon'bl'e Supreme Court in Civil appeal nos,

3864-3899/2020 decided on 74.72.2020 (supra).

G.II D the respondent to pay sum of Rs. 50,000/,- to the complarinant
towards the cost of the litigation.

47. The complainant is seeking relief w.r.t. corxp€nsation in the above-mentjioned

reliefs. Hon'ble Supreme Court of InLdia in case titled as M/s Neuvtech

and Developers Pvt. Ltd. V'/s State of Up &:. Ors. (2021-20;,!2(1)

Page 17 of 1!,)
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III. T

no part of the buyer's a nt.
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357), has held that a allottee is entitled to claim compensation &
rn charges under ons 12,14,18 and section 19 which is to be

by the adjudicating cer as per section 7l and the quantum of
rsation & litigation nse shall be adjudged by rhe adjudicating

having due regard the far:tors mentioned in section 72, 'l'he

ve jurisdiction to deal lvith the complaints in

legal expenses. Therefore, for claiming

ting officer has exclu

of compensation

tion under section 4, 18 and section 1,9 of the Acl., the

inants may file a se nt before Adjudicating Officer under

and rule 29 of the rules

ns issued by the Au

the Authori this order and issues the followirng

ns under s 37o Act to ensure compli;ance with obligations

the pro as per functions entrusted to the Authority uncler

34(f) of th

31 read with secti

responden

nants against

to Palr 4.1r, possession charges to the

paid-up amount at the prescribed rat:e of

of a delay from the due date of

late of offerr of possession i.e

rs, as per s;ection 1B[1) of'the Act of 2016 read

complainants are di to pay outstanding dues, if any, after

tment of interest for delayed period.

respondent shall not arge an)/thing from the cromplainants whiich is
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equally to both the complainant/allottee and

r and no interest shall be charged by either

riod i.e., from 01.03.2020 to 0t.09.2020,

given to the respondent to comply with the

rder failing which legal consequences would

ry.

5.2024
Member

Haryana Real Estate

Regulatory Authority,
Gurugram

(Vijay l(lfmar Goyal)
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stands disposed of.

Dated:
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