H AR ER A Complaint No. 899 of 2023 & others
& GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY, GURUGRAM

Date of order: 30.05.2024

NAME OF THE M/s Sunrays Heights Private Limited
BUILDER
PROJECT NAME 63 GOLF DRIVE", Sector-63A, Gurugram
S. No. Case No. Case title Appearance
i I8 CR/899/2023 Santosh Kumar Shrivastav Shri Vijay Pratap Singh
Vs. (Advocate for complainant)
M/s Sunrays Helghts Prlvate
%f kmd Ms. Arpita
ﬂ"& (Advocate for Respondent)
2. CR/904/2023 2 Shri Vijay Pratap Singh
Vs, %, (Advocate for complainant)
/s§un;ays l;lenght&@nvate o o
.{iiéﬁ gg im&? _“‘“y %% e (Advocate for Respondent)
. @ r q g ’1\
CORAM: . ; \ o |
Shri Vijay Kumar Goyal | & 1B SN S Member
<. ORDER

1. This order shall dispose of‘tfi{é;-igiforesaid;aihplaints titled above filed before
Real Estate (Regulation and

edas t’ﬁ% Act”) read with rule 28 of
the Haryana Real /Estate| (Regulatlon and Development) Rules, 2017

(hereinafter referred as “the rules’ ) for v1olat10n of sectlon 11(4)(a) of the Act
wherein it is inter alia prescribed that the promoter shall be responsible for all
its obligations, responsibilities and functions to the allottees as per the
agreement for sale executed inter se between parties.

2.The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,

namely 63 GOLF DRIVE”, Sector-63A, Gurugram being developed by the same

)
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respondent/promoter i.e., M/s Sunrays Heights Private Limited. The terms and
conditions of the buyer’s agreements and fulcrum of the issue involved in all
these cases pertains to failure on the part of the promoter to deliver timely

possession of the units in question, seeking possession of the unit along with

delayed possession charges.

. The details of the complaints, reply status, unit no. date of agreement,
possession clause, due date of possession, total sale consideration, total paid

amount, and relief sought are glvgnsgm;,the table below:

Complaint No. 899 of 2023 & others

Project Name and Location

- 163 GOLF DRIVE Sector-63A, Gurugram

Nature of Project

Affordable group housing

DTCP License No. and val %

HRERA Registered é ;:.5. ¥

o Vlde 249 of 2017 dated 26.09.2017 Valid

82 0]
Va

2014 dated 08.08.2014
*EQ,L31 12.2023

up.to 25 '0%»2(122

Possession Clause

Lo=am

41

The "evegn;i'er . shall- endeavour to handover
st.:gﬁ n of the said flat within a period of four
yea 48 months from the date of
comme,ncement of project, subject to force
ma;eure & timely payments by the allottee
towards the sale consideration, in accordance with

thgkms as stipulated in the present agreement.

~cleg

*Note: As per affordable housing policy 2013
1(iv) BAIL, such  projects shall be required to be
necess'rg‘bl completed within 4 years from the
appra‘fvaf of ‘building plans or grant of enwronmentmf
ce, wﬁ:chev:er is later. This date shall b
re _to \as 'the "date of commencement o@
pro] for' the purpose of this policy. The licence
shall not be renewed beyond the said 4 years from the
date of commencement of project.

Building Plan 10.03.2015
Environmental Clearance 16.09.2016
Due date of possession 16.03.2021

(Calculated from the date of environment
clearance being later including grace period of 6
months in lieu of Covid-19)

Occupation certificate

Not obtained
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H ARER A Complaint No. 899 of 2023 & others
& GURUGRAM

Sr Complaint Unit Date of Total Sale Offer of Cancellation
; No., Case no. & size |execution | Consideration / | possessio | letter
N Title, and of BBA Total Amount n
0. Date of filing paid by the
of complaint complainant
j 1% CR/899/2023 | B12, tower-B 16.06.2016 | TS- Not offered | 22.04.2024
Rs.24,66,870/- |
Santosh Kumar (page 17 of
Shrivastav Carpet area- complaint)
Vs. 604.83 sq. ft.
M/s Sunrays AP-
Heights Private | Balcony area
e o Rs.22, 45,862/-
Limited 95.10 sq. ft. ) A% . | (page 39 of |’
iﬁ» L \ i
DOF:17.03.2023 (/A 3pmplaint)
2. | CR/904/2023 | AZZ, tower-A 16062016 | TS- Not offered |22.04.2024
p i Rs:24,67,870/-
Deepika Sharma : o RN {ﬁ?éé‘ 32 of
Vs. 7 |'eomplaint)
M/s Sunrays o N\ VS
Heights Private AP ,
Limited )
Rs.22,46 '?7’75}’
(;ia_ge ; 36
DOF: 17.03.2023 ' - }

The complainants in thé above.co mplalﬁts havé,sbught‘the following reliefs:

1. Direct the respondent to, ‘PEy; elayed ﬂposgwsmn cgffrges/mterest till the delivery of
possession. b é’w

2. Direct the respondent to ensu?ewmg?mect wiﬁ habitable condition with all amenities
mentioned in brochure tting Occupan ,C.gmf icate.

3. Direct the builder to yiﬂpu’t %f@éit on th 'GST amount after calculation, given GST

paid @8% to the co slainant as s per the HRERA rules

Note: In the table referred aboye certain abbrewatmns have been used They are elaborated as follows:
Abbreviation Full fo - ;

DOF Date of' inqu:ﬁerlamt ; \ \Van
DPC Delayed possession charges

TSC Total sale consideration

AP Amount paid by the allottee/s

CD Conveyance deed

4. The aforesaid complaints were filed by the complainant-allottee(s) against the

promoter on account of violation of the builder buyer’s agreement executed

between the parties in respect of subject unit for not handing over th
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B H ARERA Complaint No. 899 of 2023 & others
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=2, GURUGRAM

possession by the due date, seeking the physical possession of the unit along

with delayed possession charges and maintenance charges.
5.1t has been decided to treat the said complaints as an application for non-

compliance of statutory obligations on the part of the promoter /respondent in

terms of section 34(f) of the Act which mandates the authority to ensure

compliance of the obligations cast upon the promoters, the allottee(s) and the

real estate agents under the Act, the rules and the regulations made

thereunder. 3
‘;"by ﬁle complainant-allottee(s) are similar.
Out of the above-mentioned- %ﬁa{j;lculars of lead case CR/899/202
Santosh Kumar Shrlvaigi’ l(s
being taken into consfdergﬁon f@r tZFeterm1
the relief sought by &errg

A.Project and unit related details. i
7. The particulars of thé pg;okecu, the detalis oftsak con31derat10n the amount pald

6. The facts of all the complaintsj

)

W

F@g& Heights Private Limited ar

j2=)

;g the rlghts of the allottee(s) qu

L
|

by the complamant(s); datejof proposed handlng over the possession, dela{y
period, if any, have been d“etalled in the fol1ow1ng tabular form:

CR/899/2023 Santos{t K%mar Shrgvasiav Vs M/s Sunrays Heights Private ante#

. - — .*’ =
Sr. | Particulars = = [ e_tail ‘A V@
No. o, Y e 4 = i
1. | Name of the project || « | “Sixty-Three 'Golf Drive”, Sector 63A
Gurugram
2. | Nature of the project Affordable group housing
3. |RERA registered or not|249 of 2017 dated 26.09.2017 valid up to
registered 25.09.2022
4, | DTCP license 82 of 2014 dated 08.08.2014 valid up to
31.12.2023
5. | Unit no. B12, tower-B |
(page 21 of complaint)
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Complaint No. 899 of 2023 & others

6.

Unit admeasuring

604.83 sq. ft. (carpet area)

95.10 sq. ft. (balcony area)
(page 21of complaint)

Allotment Letter

19.06.2017
(page 21 of complaint)

Date of execution of

Buyers agreement

16.06.2016
(page 22 of complaint)

Possession clause

gpprgwﬁl “of " ) building plans or grant of

- & cpmmqncement of project, subject to force majeure

4.1
The Developer shall endeavor to handover
possession of the said flat within a period of four
years ie. 48 months from the date of

& tfm_e@ payments by the allottee towards the sale
co ration, in accordance with the terms as
s i _Hlﬁted in the present agreement.

; l'l

| ;"Note As per affordable housing policy 2013
1 (iv) Al g;mh projects shall be required to be
/necessari qompleted within 4 years from the

enwronmentgl }'Jeﬁrance, whichever is later. This
Ureferred to as the "date of

‘project” for the purpose of this
hall not be renewed beyond the
2id 4 y ﬁfum ‘the date of commencement of]
project. | ‘*

10.

=ss

- [10.03.2 1&
*[t’aken fg‘mnﬁnother file CR/2814/2021 decided
on 30. Q62ﬁ23 of same project)

11.

Date of enviro ment
clearance fl ¢

12.

Due date of pqssessm? ._

x_-'y

|16 09.2016
; 'ﬁ‘ar;é'&;er file CR/5238/2022 of same

a4

}1603.2021 |
(16.09.2020 plus 4% \nchs 1 ik of covid-19)
(calculated from = the . date of environment
clearance)

3.

Total sale consideration

Rs.24,66,870/-
(as per BBA page 17 of complaint)

14.

Amount paid by
complainant

the

Rs.22,45,862/-
(as per SOA dated 30.09.2021 page 39 of
complaint)

15.

Occupation certificate

Not obtained

16.

Offer of possession

Not offered

Page 5 of 17




o

MM

B.Facts of the complaint

8. The complainant has made following submissions in the complaint:

1.

ii.

iil.

iv.

B H ARE R A Complaint No. 899 of 2023 & others

. GURUGRAM

That the complainant is a consumer who has been cheated by the
malpractices adopted by the respondent-builder. Since many years, the
complainant was interested in the project because it was a housing project
and the complainant needed own home for his family. .
That the respondent made advertisement in the newspaper ‘Hindustan

Times’ with regard to the lo alon, s ecification, amenities and time of
g p. C P

completion of the project unc &-; he

“63 GOLF DRIVE” Sector 63A Gt %ugramJ Haryana under Affordable Housing
Policy, 2013. /A il

o 2. 3
%0 e y}'. __’_ o

That the complam:imt\ approa(;hed the ’i‘espondent for booking of a unit vide

e “affordable group housing colony

application bearmgnoﬁSGD (A) 6823 admeasdrmg carpet area of 605.1 sq. r&
and balcony area of 94 94 sq Ft The draw of the said project was held,
wherein the complama%g mas allatted a u;mtme E118 11t floor, tower E.

That the responden@ in onder to xdup%thg 'complamant in its nefarious neF
executed a one-sided Bu“@d&b b@Yer ’gbeement dated 16.06.2016, just to
create a false beheﬁth,at t‘

he prp]ect shall;pe completed in time bound mannet

and in the garb of'this ,_i ee _ ::‘_,tly’fmsed demands due to Wthhl
it extracted huge arr?ount of | money fram the complainant. The total
consideration of the unit was Rs. 24,67, 870 /- along w1th the applicable taxes.
The complainant paid the amount towards the cost of unit as and whel'l
demanded by the respondent in time bound manner. |

As per clause 4.1 of the buyer’s agreement the respondent was liable to hanqj

(42

over the possession of a said unit before 16.09.2020 excluding the grac
period of 6 months considering the project commencement date as the date
of environment clearance i.e., 16.09.2016.
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2 GURUGRAM

vi. That owing to the slow pace of construction and absence of basic amenities

4

respondent caused huge delay in giving possession. The complainant has
fulfilled his responsibility by making necessary payments in the manner and
within the time specified in the agreement. Therefore, the complainant
herein is not in breach of any of the terms of the agreement.
vii. Further, as per clause 3.7 of buyer’s agreement respondent has charged
interest on delayed instalment @ 15 % p.a. compounded quarterly and later
from July, 2018 @10.5% Compounded quarterly, whereas, there exist no
delay possession penalty for th@mldqr towards the complainant.
viii. That the respondent has ﬁyot grQ%Jded ‘the benefit of input tax credit on thy

v

GST amount recovered fmm the mmplgmant @8% till date.

ix. That every clause i)lit!17e agre@mem« ls dra‘ft%d in a one-sided way, even a
< | |

single breach of umTateral terms of bmldger buyeﬂagreement by complamanF

’

[74]

will cost him forfeltlng of garnest moneﬁ and’ a@out delay payment charge
15% and 10.5%. F@theg, tile responden@ has not prepared the builder buyar
agreement as per the te}‘ms and condltlons ‘mentioned under the Hawana
Affordable Policy, 2013. and aTéa Ehe agreement is not drafted as per the Aqt
2016. Y A o

x. That the respondt}mt has il egaHy charged interest of Rs. 25913/~ from thle

e

complainant due fo delayﬁ dlsbursal of ;}Le loan by the banker despite the
loan was sanctioned. It was only the fault of the respondent who couldn't
provide certain formalities related to PTM. The complainant has proteste
same vide his e-mail dated 15.11.2016.

C. Relief sought by the complainant.
9. The complainant has sought the following relief(s):

I. Direct the respondent to pay delayed possession charges/ interest till tI1e
delivery of possession.

ﬁ/ Page 7 of 17



H ARE R A Complaint No. 899 of 2023 & others

iy

=, GURUGRAM

II. Direct the respondent to ensure project is in habitable condition with all the
amenities mentioned in the brochure.
[I. Direct the builder to pay input tax credit on the GST amount after|

calculation, given GST paid @ 8% to the complainant as per the HRERA
rules

10. The complaint was filed on 17.03.2023 in the Authority. The respondent was

granted opportunity to put in appearance and file a reply. However, despite

specific opportunities respondent failed to file reply. In view of the same, the

matter was proceeded ex- parte agamst the respondent vide order dated

30.11.2023. Also, in the CR/904§2Q23 ‘the matter was proceeded ex-parte

against the respondent vide qgffak da:ted 30.11.2023 due to failure of thel

respondent to file reply afte;r glvmg several opportunities. Further, in both th
complainants the res;wgdept fﬂed an appllcatwn dated 23.05.2024 to recall thf|p

order where the defé -'fs of respondent was struc;( off. The said apphcatmnT

, B =
were dismissed wde order dated 30.05. 2024 as there is no provisions to recall

order already passes by the Aythonty
11. Copies of all the relevagﬁ &%mgen

Their authenticity is not I -

e
‘?

hav%n gled and placed on the record.
I enceﬁi;e”complamt can be decided on the

__pute
basis of these undisputed documentswand submissions made by the

A B P |

complainant. | fa

D. Jurisdiction of the authority
12.The authority observes' that it has territorial ‘as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

D.I Territorial jurisdiction

13.As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose witlh
offices situated in Gurugram. In the present case, the project in question 45

|
situated within the planning area of Gurugram District. Therefore, this
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H ARERA Complaint No. 899 of 2023 & others
@ GURUGRAM

authority has complete territorial jurisdiction to deal with the present

complaint.

D.II Subject matter jurisdiction
14.Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11

(4) The promoter shall- B

(a) be responsible for all ab) _ "'\a.tlans, mspons:brhmes and functions under
the provisions of this Act or;: ;’é' e rules qnd regulations made thereunder or
to the allottees as per the ;eprt for sale, or to the association of
allottees, as the case may be, til Qhe conv?ygnce of all the apartments, plots
or buildings, as thegé’gsg %M , to. tees, or the common areas to
the association ﬁ_m : comﬁ& t@;thon ty, as the case may be; '
Section 34-Fu _tfons‘of th‘e«fluﬂloritﬂ '

34(f) of the # g rovides ‘to ‘ensure tompﬁaqce gf the obligations cast i
upon the prorﬁoférs, the allottees and the real estate agents under this Act I
and the rules and rggu!ations made thereunder : ‘

15.So0, in view of the prowsmns of the Act quoted above, the authority has

complete jurisdiction to decide the complalnt regarding non-compliance of

“ -s%’ p

obligations by the promoter leavmg aside compensatlon which is to be decided
by the adjudicating officer if pursued by the complainant at a later stage.

E. Findings on the reh%f §gu sht by the com lain nt.
E.I Direct the respondent to pay d ayed possession charges/ interest.
E.Il Direct the respon‘ﬁé‘h{; tbge“ﬂéulfe pror ect is ih b%bltable condition with allJ
the amenities mentioned in.the brochure. =

16. The above-mentioned reliefs sought by the complainant are being taken

together as the findings in one relief will definitely affect the result of the oth
relief and the same being interconnected. I

17.Upon perusal of written submissions made by the complainant, it has bee

-

found that allotment of subject unit was cancelled by the respondent o

-

22.04.2024 due to non-payment. The foremost question which arises before
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T H ARE R A Complaint No. 899 of 2023 & others
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. The Authority notes that the complainant has paid approx. 91% of the sale

the authority for the purpose of adjudication is that “whether the said

cancellation is a valid or not?”

consideration, and the respondent was required to hand over the project by
16.09.2020 under the Affordable Housing Policy, 2013, excluding the COVID-19
grace period. Even with a six-month grace period in lieu of Covid-19 pandemic
to 16.03.2021, the respondent failed to complete the project. More than three
years later, the project remams mcomplete and the respondent has not
obtained the occupation certlﬁca,tﬁ from the competent authority. The interest
accrued during the delay pemod %1gmﬁcantly reduces the amount payable by
th,ls interest, the respondent would, in

3

fact be liable to payrﬁlér c‘omplamant Desplte thlS the respondent chose tg

the complainant. Upon.

cancel the unit o? grgunds of non—pqyment while neglecting its own

adjust the delay perldf i‘nfférest In 1 ht of these ﬁndmgs, the cancellation of the

obligations. Such ac

s bad faith, as it failed tu

allotment on 22.04. 20% is Jeemed&;mval amd {s hereby quashed as issued lq
bad faith. Moreover, in CR)@IM/Z@B \ﬁ@re the complainant had 51mllarly
paid approx. 91% of the s@l&e @mlderatwn and allotment was cancelled on
22.04.2024 on accoxjht of no%x payfnent tﬁe cancellatlon letter in view of the
above findings is also qu@lﬁgd,as 15iued ;mbgd fa1th

In the present complaint, the complainant intends to continue with the projec

and is seeking delay possession charges as provided under the proviso t

Section 18(1) of the Act. Section 18(1) proviso reads as under. |

“Section 18: - Return of amount and compensation |

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
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21. The authority has gone through. the possessmn clause of the agreement. At the

22.

23

H ARE R A Complaint No. 899 of 2023 & others
& GURUGRAM

.While crafting such unfair clause, the respondent has openly exploited it

month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

Clause 4 of the buyer’s agreement provides for time period for handing over of

possession and is reproduced below:

“4-Possession
The Developer shall endeavour to handover possession of the said
flat within a period of four years i.e. 48 months from the date of
commencement of project, subject to force majeure ‘& timely
payments by the allottee towards the sale consideration, in
accordance with the terms as stipulated in the present agreement.”

outset, it is relevant to com‘rrxej ?’ Efle pre-set possession clause of the

‘has bgen subjected to all kinds of terms and

agreement wherein the posses
-~

conditions of this agreemg&k{and tile cqm@zﬁnant not being in default under

any provision of thxs égréemgnt and’ inv cwmpllance with all provisions,

formalities and docgmen‘tatlon as prescnbed by the promoter. The drafting of

this clause and mgo@%ra‘aon of%such %Qn&twns is not only vague and
uncertain but so hepvily loaded ln favoti of the promoter and against the
allottee that even a single tﬁefault by the’ mlottee in fulfilling formalities and
documentations etc. as pmsérlb.gdi@y the' yamoter may make the possesmom
its meanmg%"%“

jon los

clause irrelevant fo t@e pﬁpgs% ofyallqj;tge agd the commitment date fox‘
handing over possesj |

Moreover, the prmgct“wras to be gdevelope@ gndt:r the Affordable Housmg
X i |7

Policy, 2013, which cTEarly mahdates that the pro]ect must be delivered within

four years from the date of approval of the building plan or environmental

clearance, whichever is later. However, the respondent has chosen to disregard

]

the policy provision and has instead opted to reiterate its own self-serving, pre

set possession clause.

n

dominant position, effectively leaving the allottee with no choice but to accept
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and sign the document. This conduct by the respondent demonstrates its

blatant disregard for the allottee's rights and its prioritization of its own unfair
advantage over the allottee's lawful entitlements. It should be drafted in the
simple and unambiguous language which may be understood by a common
man with an ordinary educational background. It should contain a provision
with regard to stipulated time of delivery of possession' of the apartment, plot
or building, as the case may be and the rights of the buyer/allottees in case of

delay in possession of the unit. .= =

24. Admissibility of delay possééﬁé charges at prescribed rate of interest

The complainant is seekmg delay sl charges till delivery of possession.
Proviso to Section 18 vi a ere -an allottee does not intend to
/ m:@ vides %h t wh

withdraw from the pﬁ]f_gc‘&ﬁ he %alif%epald’%

y th e yromoter interest for every
month of delay, hllgtile g{andmg over of possyssuqn, at such rate as may be

prescribed and it has iaee%n prescrlbed under Rule 1% of the Rules, ibid. Rule 1$

has been reproduced%%s unge; i '; y & | |
“Rule 15. Prescribed rﬁt{%ﬁmtsrqst [Proviso. to section 12, section |
18 and sub-section (ij,gnfd sugseqt!on ( Zj@ofsecnon 19]
(1) For the purpose of provise. to sectron 12¢section 18; and sub-sections
(4) and (7) of section 19, the mteg;est at the rg;e prescribed” shall be the
State Bank of India. é@h o GW!‘ cost.of lending rate +2%.:
Provided that in case the State Bank of In margmdi cost of lending
rate (MCLR) is not: in % e, :f s}%aﬂ b ep!aqed by such be;;chmark lending
rates which che{ta§ oqmd } (nay ﬁg f(o}n é;rge,co time for lending

to the general public.”

25. The legislature in its wisdom in the subordinate legislation under the provisio

—

of Rule 15 of the Rules, ibid, has determined the prescribed rate of interest. Th

(g3]

rate of interest so determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform practice in all the

cases.

W Page 12 of 17




® GURUGRAM

26. Consequently, as per website of the State Bank of India i.e., https://sbi.co.in, the
marginal cost of lending rate (in short, MCLR) as on date i.e.,, 30.05.2024 is
8.85%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 10.85%.

27.The definition of term ‘interest’ as defined under Section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the promoter shall

be liable to pay the allottee, in T?cése-l.?_of default. The relevant section is

reproduced below:

“(za) "interest"” means tjw r?tei p‘f mrerssgpayable by the promoter or the
allottee, as the case. mgy@be
Explanation, L@gﬁ“theipurpese oftﬁm cfause-—

rest cbﬁrgehlge from the allotteeby, the promoter, in case
equal to the rate of interest wh:ch the promoter shall
2 allottee, in case of default. %.w

(i) the rate of int;
of default, shall be

be liable to

(i)  the interest p

amount or p _ :
payable byt @o

28. Therefore, interest on%

charged at the prescribed rate ‘I - 10 85.9% by the respondent/promoter which

is the same as is bei

n gran
29. On consideration of fhe décuments available on reﬁord and submissions made
regarding contravenglo&n of spromsmns of tﬁe Act, the authority is satisfied that
the respondent is in contravention of the Section 11(4)(a) of the Act by no
handing over possession by the due date as per the agreement. By virtue o
clause 4 of the buyer’s agreement, the possession of the subject apartment was
to be delivered within 4 years from the date of commencement of project (a
per clause 1(iv) of Affordable Housing Policy, 2013, all such projects shall b

required to be necessarily completed within 4 years from the approval of buildin,

A~

l:_'l'

‘* by the promoter to the af!ogtems hall be from the date

oof! and I'n tei';'est ;_,__- n is r@ﬁuﬂ?ed and the interest

' elay @Qaym’e;ﬁwts ﬁfrom the complainant shall be

Complaint No. 899 of 2023 & others

%
.:‘_xu_ e

'&-:-;"
i

& B

the amotnt or any-part thereof till the date the

all ge@arj the date the allottee

da tejt is paid;”

( ta’: them in ¢ se--of delayed possession charges.

- Tt

1)

o

=]
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H ARE R A Complaint No. 899 of 2023 & others
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plans or grant of environmental clearance, whichever is later. This date shall be

referred to as the “date of commencement of project” for the purpose of this
policy). In the present case, the date of approval of building plans is 10.03.2015,
and the date of environment clearance is 16.09.2016. The due date of handing
over of possession is reckoned from the date of environment clearance being
later. Therefore, the due date of handing over of possession comes out to be
16.09.2020. Further as per HARERA notification no. 9/3-2020 dated
26.05.2020, an extension of 6 ﬁ}pnths is granted for the projects having
completion date on or after 25 03(2020 The completion date of the aforesaid

~<\v b7

project in which the subjee uxlﬂné‘ is bem!g allotted to the complainant is
16.09.2020 i.e., after 250

by %m

>:03.2 hextension of 6 months is to be
given over and abowj 'til,e Hue date of handmg over possession in view of
notification no. 9/3*2020 dated 26.05. 2920 on account of force majeure
conditions due to ou@%k of C0v1d 1% AS;SUCT’I the due date for handing oven

of possession comes qut to be 16 03,2021. |

30. It is the failure of the premterg;o gulﬁl 1t5 obhgatlons and responsibilities as
per the buyer’s agreemerﬁ‘ to. h‘an@ overwth% possession within the stipulated
period. Accordingly, Lh@ n.r%@cognphance of the mandate contained in Sectloq
11(4)(a) read with Sectior
established. As sucmth% %omplalnémt is entltlﬁd to/ delay possession charges at
rate of the prescrlbed interest @ 10.85% p.a. w.e.f. 16.03.2021 till the actual

(1) ‘of the zfct ‘on tﬁe part of the respondent 13

handing over of possession or valid offer of possession plus 2 rnonthsr
whichever is earlier as per provisions of Section 18(1) of the Act read with Rulé
15 of the Rules, ibid. |
31. Further, as per Section 17(1) of the Act of 2016, the respondent is obligated to
handover physical possession of the subject unit to the complainant. Therefore,

the respondent shall handover the possession of the allotted unit as per
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specification of the buyer’s agreement entered into between the parties, after

receiving occupation certificate from the competent authority.

EIIl Direct the builder to pay input tax credit on the GST amount after

calculation, given GST paid @ 8% to the complainant as per the HRERA
rules

32. The respondent is directed to charge the GST as per rules and regulations and
for the input tax credit, the attention of the authority was drawn to the fact
that the legislature while framing the GST law specifically provided for anti-
profiteering measures as a check anti to mamtam the balance in the inflation of
cost on the product/services duse t@échange in migration to a new tax regime i.e.
GST, by incorporating sectum 171 u] Central Goods and Services Tax Act, 2017/
Haryana Goods and Serv;i%s ‘Eﬁ{ﬁct 3017 the same is reproduced herein

4
below: _y”;&; 4 vl \ 5 ¥

Sect:or; 171. {1) Any reduction in rate of tax.on any supply of goods or
serwces‘ dr,, beneﬁt pf r%fut tax %‘( dit slra.'(é be passed on to the
c

rec:p:en% oﬁ%ommen rate re t!oilggnﬁces
33.The intention of the' legislamre was argpiy clear that the benefit of tax

|
reduction or ‘Input Tax Cre,dlt is réqmref to be passed onto the customers in

view of section 171 of HGS']“/’CGST@&C’C 2017. As per the above said prov151ons;|
of the Act, it is manﬁtm’y for t&e respon&ent to pass on the benefits of ‘Input
Tax Credit’ by way" of" cbmmensurate reductlon in price of the flat/unit|
Accordingly, respondent shOuld reduce tlrreesspnce of the unit/consideration to
be realized from the buyer of the flats commensurate with the benefit of qu
received by him. The promoter shall submit the benefit given to the allottee as
per section 171 of the HGST Act, 2017. |
34. The builder has to pass the benefit of input tax credit to the buyer. In the event!r

the respondent-promoter has not passed the benefit of ITC to the buyers of the::

unit then it is in contravention to the provisions of section 171(1) of the HGS'IT

|
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Act, 2017. The allottee shall be at liberty to approach the State Screening

Committee Haryana for initiating proceedings under section 171 of the HGST

Act against the respondent-promoter.

F. Directions of the authority

35.Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations cast
upon the promoter as per the function entrusted to the authority under section
34(f):

i. The cancellation letter issued by the respondent in both the cases is set
aside being bad in the eyes of law. Further, the respondent is directed to
pay interest to each of the complainant(s) against the paid-up amount at
the prescribed rate of interest i.e,10.85% p.a. for every month of delay
from the due date of possession 16.03.2021 till actual handing over of
possession or valid offer of possession plus two months after obtaining
occupation certificate from the competent Authority, whichever is earlier
as per proviso to section 18(1) of the Act read with rule 15 of the rules.

ii. The arrears of such interest accrued from due date of possession of each
case till the date of this order by the authority shall be paid by the
promoter to the allottees within a period of 90 days from date of this
order and interest for every month of delay shall be paid by the promoter
to allottee(s) before 10t of the subsequent month as per rule 16(2) of the
rules.

iii. The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

iv.The respondent is directed to offer the possession of the allotted unit

within 30 days after obtaining occupation certificate from the competent
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authority. The complainants w.r.t. obligation conferred upon them under

section 19(10) of Act of 2016, shall take the physical possession of the
subject unit, within a period of two months of the occupancy certificate.

v. The rate of interest chargeable from the allottee by the promoter, in case
of default shall be charged at the prescribed rate i, 10.85% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default i.e., the
delayed possession charges as pér section 2(za) of the Act.

vi.The respondent shall not charge anything from the complainant which is
not the part of the buyer’s agreement.

36. This decision shall mutatis mutandis apply to cases mentioned in para 3 of this
order. :

37.The complaints stand disposed of. True certified copies of this order be placed
on the case file of each matter.

38. Files be consigned to registry.

Dated:30.05.2024 (Vijay Kumar Goyal)

Member
Haryana Real Estate
Regulatory Authority,
Gurugram
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