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, , OBDER ..,,'
1. The present complaint dated 03.11.2022 has been filed by the

complainant/allottees under section 31 of the Real Estate (Regulation

and Development) Act,2076 (in short, the Act) read with rule Zg ofthe

Haryana RealEstate (Regulation and DevelopmentJ Rules,2017 (in short,

the RulesJ for violation of section 11(4)[a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all obligations,

w
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responsibilities and functions under the provision of the Act or the Rules

and regulations made there under or to the allottee as per the agreement

for sale executed inter se.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

s.

N.

Particulars
i

I

L. Name ofthe project Ramprastha City, Sectors 37 -D,

Gurugram

2. Project area Cann ot be ascertained

3. Plot no. N,A,

4. Unit area admeasuring
II 300 sq. Yds.

(Page no. 19 of the complaintJ

5.

:Jii,."oJ' rftr -A. A
6. Welcome letter N.A.

7. Allotment letter 72.05.2011

(Page no. 20 ofthe complaintJ

Date of execution of plot
buyer's agreement

N.A.

9. Possession clause N.A.

1.0. Due date ofpossession Cannot be ascertained
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11. Basic price ofthe plot N.A.

L2. Amount paid by the
complainant s

Rs.21,00,000/-

[As per receipt information at page no.
19 ofthe complaintl

B. Facts ofthe complaint

The complainants have made the following submissions in the

complaint:-

I. That the complainants being aggrieved with the conduct of the

respondent ofnot executing the builder buyer agreement and not

completing the development of the said plot within the agreed

period, are seeking redressal of their grievances and direction

upon the respondent to hand over the possession of the said plot

along with penalty for delayed possession of the said plot at the

rate of 18%o per annum.

That the respondent approached the complainants and

represented them the details of the said proiect. It wasl,,i
represented that the said project would offer independent plots

to its allottees with perfect planning, extraordinary standards and

real estate de*relJpment division in obseryation of their top

professionals. The respondent had also assured to the

complainants that they have obtained all necessary government

permission and statutory approval for the development of the

said proiect at that particular point of time itself, hence, there

won't be any unnecessary deiay occurring in the course for

development of the said project. Considering the respondent

.r/*l
II.
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III,

expertise and wherewithal the complainants were inclined to
jointly apply for the allotment of the said plot.

That subsequently, the complainants made the payment of
Rs.21,00,000/- vide cheque bearing nos. cheque nos.000109,

000321 and 0001.16, dated 1S.09.2010 and 26.10.2070,

respectively, drawn on Kotak Mahindra Bank as total
consideration for the allotment ofthe said unit. On receipt ofthe
aforesaid payment the respondent issued a payment receipt

bearing no.499 dated 27.10.2010

That the respondent thereafter issued the provisional allotment

letter for the plot admeasuring 300 square yards in the said

pro.iect, assuring the complainants that they would be preferably

executing builder buyer agreement soon and the as assured the

possession ofthe said plot would handed over by the respondent

within agreed time. lt is pertinent to mention that in general

scenario the possuiiion orrr.t irj.peniert plot is to be handed
\"/ '

over within the time span of 3 years from the respective date of

its allotment. However, in the present case even after a lapse of

almost 09 years from the tentative due date of handing over the

physical possesslon, the respondent had deliberately abandoned

the development ofthe said pro;ect and did not proceeded for the

development ofthe said plot, even till date.

That complainants were assured by the respondent that the

possession of the said plot would be delivered / handed over as

per the time agreed between the parties, however, even after

lapse of 09 years, the respondent had miserably failed to offer the

IV.
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possession of the said plot in the habitable area to the

complainants in the said project.

That despite receiving the total consideration amounting to

Rs.21,00,000/- for the allotment of the said plot, the respondent

had miserably failed to offer possession even till date. It is

pertinent to mention that, when the complainants visited the site

of the said project, to the utter shock on the part of the

complainants, the said project was left abandoned by the

respondent and there was no sign of development whatsoever.

Moreover, site of said project was a barren land and there was no

provision for electricitv, no demarcation oIanv DIots. no securitv

no sewage system, etc.
l>-/

VIL That the complainants, thereafter approached the respondent on

several occasions for the execution of the builder buver

agreement and enquire about the date of actual delivery of
I

physical possession ofthe said plot, as the agreed time period has

already been lapsed and the project development is not even near

to its completion. Hence, the respondent had asked for some more

time to deliver the possession and later assured the complainants

after passing of several occasions that the builder buyer

agreement would be executing very soon and also development

of the said project would definitely be completed by end of the

2018 in all circumstance and they can expect the delivery of the

possession of the said plot from December 2018. Therefore, in

bona fide intention to receive the possession of the said plot

without any hindrances and disputes, the complainants had

agreed to wait and decided to hold up and grant the additional

Complaint No. 7090 of 2022

VI.
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time sought by the respondent for the completion of the said

pro,ect.

VIII. That as per the assurances of the respondent, the complainants

again approached the respondent on several occasions and also

in the month of June 2019 which was after a lapse of almost 3.5

years from the respective date of possession as agreed between

the parties. Upon enquiring about the status for delivery of
possession of the said plot, the respondent was still unable to

provide any reasonable justification to the complainants for non-

execution of builde.r.buyer agreement and their failure of deliver

the possession of the said plot and further sought, some more

time from the complainants stating that due to some unforeseen

circumstances the development of the said pro,ect is not

completed..
]..',." r , r ;' 1

IX. That complainants had thereafter . again approached the
J ",respondent t" l:!yi.O 2020 for.executing the builder buyer

agreement and other .statutory documents and taking the

possession ofthe said plot, however, the same were ofno avail asu
the respondent was still lingering the complainants and giving

them false assurances time and again to execute the builder buyer....-,
agreement and other statutory documents and hand over the

physical possession in near future. The aforesaid acts of the

respondents clearly indicates the intentional delay and mala fide
intent of not providing the possession of the said plot and keep

lingering on the complainants.

It is pertinent to mention that respondent have miserably failed

to handoverthe possession ofthe said plotwithin the agreed time

Page 6 of 26
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L

ll.

5.

Complaint No. 7090 of 2022

4.

period, despite being in receipt of total consideration from the

complainants. Therefore, the respondent is alsoliable to pay the

penalty and compensation at the rate of 180/o per annum on Rs.

27,00,000/- for the delayed period in handing over the

possession of the said plot from the due date of possession i.e.

12.05.2014 till the actual delivery of physical possession of the

said plot completely developed as per the definition of'External

and Internal Development' as enshrined in the provisions of

Section 2 of the said Act.

C. Reliefsought by the complainants: -
i 1r \

The complainants have soughtfollowing r;lief(s]

Direct the respondent to handover possession of the plot

admeasuring 300 Square yards at Ramprastha City situated at

Sector-37-D, Gurugram, Haryana to the Complainants, completely

developed as per the definition of 'External and Internal

Development' as enshrined the provisions of section 2 in the said

Act after obtaining the occupation certificate/completion certificate.

Direct the respondent to pay the delly:d p.ossession penalty at the

rate of 18%o per annum on Rs. 21,00,000/- by the complainants to

the respondent from due date of possession 12.05.2014 till the time

the actual delivery of physical possession of the.said plot after

obtaining the occupation certificate/ completion certificate.

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11(al (al of the Act to plead guilty or

not to plead guilty.
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Reply by the respondent

The respondent has contested the complaint on the following grounds:

I. It is submitted that the complainants had requested the

respondent seeking investment in undeveloped agricultural land

in the year 2010 in the hope of making speculative gains on the

approval ofthe zoning plans. But since the zoning plans were not

approved by the government, the complainants have sought to

file this vexatious complaint. That the respondent has not agreed

to provide service ofanykind to the complainant unless the plans

were approved as it was merely a transaction for sale of plot. The

complainants have filed the present complaint with malafide

intention of abrusinq tl,e process.,:of this Hon'ble Authority for

wrongful gains in the form of interest at the cost of the

respondents whgn i1 reality their speculative investments have

failed to give any return in present harsh real estate market

II. That the *fp,!",,n":I,hrle 
leeJ:1cled 

the respondent in the

year 2010 to invest in undeveloped agricultural land in one ofthe

futuristic proiects of the respondent located, Gurugram. The

complainants fully being aware of the prospects of the said

futuristic proiect and the fact thatthe said land is a mere futuristic

proiect have decided to make an investment in the said project of

the respondent for speculative gains. That. thereafter, the

complainants have paid a booking amount of Rs. 21,00,000/-

through cheque bearing no.000109,000321 & 000116 dated

15.09.2010 & 26.70.2070 respectively towards booking of the
' Page I of 26
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III.

said project pursuant to which Receipt no 499 dated 27.10.2010

was issued to the complainant. It was also specifically clarified

that a specific plot shall only be earmarked once the zoning plans

are approved.

That further the complainants have paid an amount of Rs.

21-,00,000 / - which is not total consideration of the plot. lt is

submitted that the said payments were not full and final

payments and further payments inter alia towards government

dues on account of EDC/IDC charges are payable at the time of

allotment ofplot and execution ofplot buyer agreement.
-1 I r\

That further no date ofpossession has ever been mutuallyagreed

between the parties. That even at the time of booking, it has been

clearly stated that a definite plot can be earmarked only once the

zoning plans are approved by the authority which is within the

knowledge ofthe complainants herein. It is submitted that as per

averments made in the complaint, the complainants have claimed
1,

interest from the12.052014 which also shows that the amount

claimed by the complainants have hopelessly barred by
{l

limitation,

That further it is submitted that no documents have been adduced

by the complainants in support of their claim for the said date of

offer ofpossession i.e., three years from the date of allotment and

assuming without admitting, even if the date of possession is to

be construed from three years of allotment of the plot i.e., by
-L2.05.20L4 

as averred by the complainant herein, the present

complaint is hopelessly barred by limitation.

IV.
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handover any plot to the complainants since the complainants

have failed to provide any evidence of execution of plot buyer,s

agreement in favour ofthe complainants.

VII. That further that the complainants were never interested in

fulfilling the necessary formalities towards booking of the said

plots. Neither the complainants have made any further payment

for plot as such in ramprastha city nor did they submit any

application for the same. It is apparent that the complainants

never turned up forthe completio-n of the formalities.
,\

Vlll. The complainan!! having full knowledge of the uncertainties. ,.r
involved have out of their own will and accord have decided to

invest in the present futuristic project of the respondent and the

complainants have no intention of using ihe said plot for their
.. I ,_,.:. I .. ' I

personal use or residence of any of their family members and if
the complainants, had such intentions, they would not have

invested in a project in which there was no certainty of the date

ofpossession. The sole purpose ofthe complainants was to make
ri)

profit from sale ofthe plot at a future date and now since the real

estate market is in a desperate and non-speculative condition, the
\-, \",, ri !: L

complainants have cleverly resorted to the present exit stratery

to conveniently exit from the proiect by aim twisting the

respondent. That it is submitted herein that the complainants

having purely commercial motives have made investment in a

futuristic proiect and therefore, they cannot be said to be genuine

buyers of the said futuristic undecided plot and therefore, the

Complaint No. 7090 of 2022

VI. There is no obligation on the part of the respondents to allot or
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IX.

present complaint being not maintainable and must be dismissed

in limine.

lt is further submitted that the complainants have intentionally,

not filed their personal declarations with respect to the

properties owned and/or bought/sold by them at the time of

booking the impugned plot and/or during the intervening period

till the date of filing of the complaint and hence an adverse

inference ought to be drawn against the complainants.

That the complainants have approached the respondents' office

in September, 2010 and have communicated that the

complainants are interested in a pro,ect which is "not ready to

move" and expressed their interest in a futuristic project. lt is

submitted thatthe complainants were not interested in any ofthe

ready to move in/near completion projects of the respondent. It

is submitted that.a futuristic project is one for which the only
. :.. !l i

value that can be determined is that of the underlying land as

further amounts such as EDC/IDC charges are unknown and

depends upon the demand rarsed by the statutory authorities. It

is submitted that on the specific request of the cbmplainants, the

investment was accepted towards a futuristic project and no

commitment was made towards any date of handover or

possession since such date was not foreseeable or known even to

the Respondent. The respondent had no certain schedule for the

handover or possession since there are various hurdles in a

futuristic project and hence no amount was received/demanded

from the complainants towards development charges but the

complainants were duly informed that such charges shall be

x.
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XII.
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XI.

payable as and when demands will be made by the Government.

The complainants are elite and educated individuals who have

knowingly taken the commercial risk of investing a project the

delivery as well as final price were dependent upon future

developments not foreseeable at the time of booking transaction.

Now the complainants are trying to shift the burden on the

respondent as the real estate market is facing rough weather.

That even the sectoral location ofthe plot was not allocated by the

respondent. The said Plot at the date of booking/provisional

allotment was nothing more than a futuristic projectundertaken
,,.,{'

to be developed !y the,re-spondent after the approval of zoning_ '1.' ' t' t'''
plans and completion of certain other formalities. A plot in a

futuristic proiect with an undetermined location and delivery

date cannot be said to be a plot purchased for residential use by

any standards. Therefore, the payment made by the complainants

towards the said plot cannot be said to be made towards the plot

purchased for residential use instead it was a mere investment in

the futuristic proiect of the respondents. The complainants

therefore only invested in the said plot so that the same can be

used to derive commercial benefits/gains.

That this is a case where the complainants have booked a plot

admeasuring 300 Sq yards in the future potential project in

"Ramprastha City" of the Respondent in the year 2010 against

which a tentative registration was issued after a payment of Rs

21,00,000/- and it was also mentioned that a specific plot number

shall be earmarked once the zoning plans have been approved by

the concerned authorities. The complainants have been made
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XIII.

XIV.

Complaint No. 7090 of 2022

clear aboutthe terms and conditions at the time ofbooking ofthe

plot itself.

It is submitted that when the complainants had approached the

respondent, it was made unequivocally clear to the complainants

that a specific plot cannot be earmarked out of large tracts of

undeveloped and agricultural land; and ii) specific plot with

preferred location can be demarcated only when the government

releases the zoning plans applicable to the area Sector-92,93 and

95, Gurugram. It was on this basic understanding that a

preliminary allotment was made in favour of the complainants.

On the date of the r€ceipt offrayment, the said preliminary

allotment was nothing more than a payment towards a

prospective undeveloped agricultural plot of the respondent.

The below table.shows the proiect name, its size and the current

status ofthe proiect. [t can be seen that the respondent has been

diligent in completing its entire project and shall be completing

the remaining projects in phased manner. The respondent has

completed major projects mentioned below and has been able to

provide occupancy to the allottees

S. No Proiect Name No. of
Apartments

Status

1. Atrium 336 OC received

2. View 280 0C received
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3. Edge

Tower I, J, K L, M

Tower H, N

Tower-O
(Nomenclature-Pl

[Tower A" B, C, D, E, F, G)

400

160

BO

640

0C received

0C received

OC received

OC to be applied

+. EWS 534 OC received

5. Skyz 684 OC to be applied

6. Rise 322 OC to be applied

XV. However, since the complainants are short-term speculative

investors, their only intention was to make a quick profit from the

resale of the land and having failed to resell the said plot due to

recession and set backs in the real estate world, have resorted to

this litigation to grab profits in the form of interests. It is most

strongly submitted herein that the complainants were never

interested in the possession of the property for personal use but

only had an intent to resell the property and by this, they clearly

fall within the meaning of speculative investors.
rtlrr rrt

XVI. There is no averment in the complaint which can establish that
P ltt f

any so called delay in possession could be attributable to the

respondent as the finalization and approval of the layout plans

has been held up for various reasons which have been and are

beyond the control of the respondent including passing of an HT

line over the layout, road deviations, depiction of villages etc.

which have been elaborated in further detail herein below. The

complainants while investing in a plot which was subject to

zoning approvals were very well aware of the risk involved and

had voluntarily accepted the same for their own personal gain.
. Page 14 of 26
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7.
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8.

XVII.

There is no averment with supporting doluments in the

complaint which can establish that the opposite party had acted

in a manner which Ied to any so called delay in handing over

possession of the said plot. Hence the complaint is liable to be

dismissed on this ground as well.

That the delay has occurred only due to unforeseen and

unpredictable circumstances which despite of best efforts of the

respondent hindered the progress of construction, meeting the

agreed construction schedule resulting into unintended delay in.'i
timely delivery of possession of the plot for which respondent

cannot be held accountable. However, the complainants despite
.. ,r,:! ,.'ri . a I t- .. r- '.

having knowledge of. happening of such force majeure
f _r l-

eventualities and despite agreeing to extension of time in case the

delay has occurred as a result of such eventualities has filed this

frivolous, tainted and misconceived complaint in order to harass

the respondent with a wrongful intention to extract monies.

All other averments made in the complaint were denied in toto.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.

Jurisdiction of the authority

The objection of the respondents regarding rejection of complaint on

ground of jurisdiction stands rejected. The authoriry observes that it

has territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below: -

Page 15 of 26

E.

9.



HARERA
ffiGURUGRAM Complaint No. 7090 of 2022

E. I Territorial iurisdiction

10. As per notification no. 7 /92 /2077 -7TCP dated 74.12.2017 issued by

The Town and Country Planning Department, Haryana the jurisdiction

ofReal Estate Regulatory Authority, Gurugram shallbe entire Gurugram

District for all purpose with offices situated in Gurugram. ln the present

case, the project in question is situated within the planning area of

Gurugram District. Therefore, this authority has complete territorial

iurisdiction to deal with the present complaint.

E.II Subiect matter iurildlctton

11. Section 11(41[a) ofthg.:Act,2016 provides that the promoter sha]l be

responsible to the a!l6ti6e as Ddr agreement for sale. Section 11[4J(a) is

reproduced as hereunder:

moy be, till the convE/once of qll the spartments, plots or
buildings, as the case may be, to the allotteet or the common
areas to the assbclation of ollottees or the competent authority,
qs the case moy be;

Section 34-Fundions of the Authority:
34(J) of the Act provides to ensure compliance of the obligotions cost
upon the promoters, the allotlees ond the real estate agents under
this Act ond the rules ond regulations made thereunder.

12. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
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which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Findings on the obiections raised by the respondent

F.I Obiectionregardingmaintainabilityofcomplaint
The counsel for the respondent has raised an objection that the

complaint is barred by limitation as the complainant has made the

payment back in 2010. The objections to the same were to be raised in

a time bound manner. Hence, the complaint is not maintainable on the

above-mentioned ground.

and obtaining the Cc/part CC till date, As per proviso to section 3 ofAct

of 2016, ongoing projects on the date of this Act i.e., 28.07.20L7 for

which completion certificate has not been issued, the promoter shall

make an application to the authority for registration ofthe said project

within a period ofthree months from the date ofcommencement of this

Act and the relevait part dfthe Act is Glrirduce{ hereunder: -

Provided that projects that are ongoing on the date of
commencement of this Act and for which the completion certificqte
has not been issued, the promoter shall make an,application to the
Authority for registrdtion ofthe said projectwithin q period ofthree
monthsfrom the date of commencement of this Act:

15. The legislation is very clear in this aspect that a proiect shall be

regarded as an "ongoing proiect" until receipt of completion certificate.

Complaint No. 7090 of 2022

F.

13.

L4,
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Since no completion certificate has yet been obtained by the promoter-

builder with regards to the concerned project.

16. It is important to note that despite receipt of consideration of Rs.

21,00,000/- against the booked plot back in 2010 except stamp dury

and other charges payable to the government, the respondent-

promoter has failed to execute an agreement for sale with respect to the

same and has failed to get the plot registered in name of the

complainants till date. As the. ondent has failed to handover the

possession of the allotted pl r the complainants and thus, the cause

t7.

of action is continuing till date and recurring in nature. The authority

relied upon the section 22 of the Limitation Act, 1963, Continuing

breaches and torts and the relevant portion are reproduced as under

for ready reference: -

22. Continuing breaches and torts-
ln the case of a continuing breqch of contract or in the case of q
continuing tort, a fresh period of limitation beg[ns to run at every
moment af the time during which the breqch or the tort, os the cose moy
be, cont[nues.

Keeping in view the aforesaid facts and legal position, the objection with

regard to the complaint barred by Iimitation is hereby rejected.

F.II Objections regarding the circumstances being'force maieure'.

The respondent contended that the project was delayed because of the

'force majeure' situations like delay on part of government authorities

in granting approvals, passing of an HT line over the layout, road

deviations and depiction of villages etc. which were beyond the control

of respondent. However, no document in support of its claim has been

18.
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placed on record by the respondent. Hence, all the pleas advanced in

this regard are devoid of merits. Moreover, time taken in governmental

clearances cannot be attributed as reason for delay in project.

Therefore, the respondent cannot take benefit of its own wrong and the

objection of the respondent that the project was delayed due to

circumstances being force majeure stands rejected.

Findings on the relief sought by the complainants.

G. I Direct the respondelt,i.lo handover possession of the plot
admeasuring 300 Squa.llii;ards at Ramprastha City situated at
Sector-37.D, GurugramjHaryana to the complainants, completely
developed as pei the delinition of 'external and internal
development'as enshrined the provisions ofsection 2 in the said
Act after obtainlng the occupation certificate/completion
certificate.

G.II Direct the respondent to pay the delaydd possession penalty at
the rate of 18olo per annum on Rs. 21,00,000/- by the
complainants to the respondent from due date of possession
12.05.2014 till the time the actual delivery of physical possession
of the said plot'after obtaining the occupation ceruficate/
completion certilleate

All the above-mentioned reliefs are interrelated to each other.

Accordingly, the same are being taken qp (ogether for adjudication.
I

The complainants have booked a plot admeasuring 300 sq. yards in the

proiect ofrespondent named "Ramprastha City" located in Sector 37-D,

Gurugram by making a payment of Rs.21,00,000/- vide receipt dated

27.10.2010. It was also specifically clarified that a specific plot shall

only be earmarked once the zoning plans are approved.

Vide proceeding dated 07.1,1.2023, the AR of the respondent states at

bar that the respondent is committed to the allotment of plot to the

complainants on completion of the formalities for which registration

Page 79 of 26
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has already been granted but zoning and service estimates are awaited.

Further he was directed to file an affidavit before the authority as to the

status of the proiect in which the allotment of plot is to be made to the

complainants and the time by which the allotment shall be made before

the next date ofhearing.

22. Yide order dated 05.72.2023, in view of the non-compliance of

directions ofthe authorityvide ordet dated 07.LL.2023, the respondent

upon the respondent fot*lti.6ornpliartli.Of directions of the Authoriry

u/s 63 of the Act f{ ffT!"u, "H.fu a", rhe respondent_

builder fi led an afiddHtirirthdAtrhorl$hFa sudtnittea tnat tle project
.'*. i i!-r: 

' 
'-l /, t l

"Ramprastha Ci&lJadadif;*Jedor {r{ f{rugram has received

zoning approvals from the DTCP, Haryana on 16.06.2023 and

respondent herein is awaiting development approvals from the DTCp,

Haryana. Further the respondent states that complainants are not

entitled to any plot merely on the basis ofpayment receipt; as no rights

have vested in their favor but it is their discretion to opt for the refund
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ofmoney as a remedy which they have not done subject to the bar under

the law of limitation

23 ln the present compraint, the complainants intend to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 1B[1] ofthe Act. Sec. 1g(1J proviso reads as under.

"Section 7g: - Return of amount and compensation

1B(1). If the promoter fails to complete or is unoble to give possession of*..::|..:':::"*"rbuitditir' *'.

Provided that where i&ibttee do_es not intend to withdrqw from
the project, he -gfill be:{isid, by $i promoter, interest for every
month of delq!, qn the.kaqding oiit of ihe possession, ot such rate
as may be prxeribed,, 

..

24. Due date ofposqession: As per the documents available on record, no

BBA has been exectited between the parties and the due date of

possession cannot be ascelta!1ed. A conside:rate view has already been(.\t I
taken by *e tton'b\$fu!S*{$/."r", where due date of
possession cannot be ,.tli$o$iii#feasonabte time period of 3

rears has to be ${fi"f{:effi:th"rd in maner Fo,rune

lnlrastructure v.t},elol*-lVng {ZOt*) $K a(2: (2015) 3 SCC (ctv)

I and then was re\t.I"Ua;riplarr, , r,fitrr\L;,, o,nnost,wcture Ltd.

Y. Govindan Raghavan (2079) SC 725 -:

"Moreover, a person connot be made to wait indefinitely for the
possession of the Jlots allotted to them and they are entitled to seek the
refund ofthe amount pqid by them, along with compensation. Although
we are awqre of the foct thqt when there was no delivery period
stipulated in the agreemen| q reosonable time hqs to be token into
considerotion, ln the focts and circumstonces of this case, o iime period
of 3 years would have been reasonable for completion of the con/7:qct
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i.e., the possession was required to be given by last quarter of 2014.
Further there is no dispute as to the fqct that until now there is no
redevelopment of the property. Hence, in view ofthe obove discusston,
which draw us to an irresistlble conclusion that there is deficiency of
serytce on the pqrt of the qppellants and accordingly the issue is
onswered."

25. In the instant case, the promoter has allotted a plot in its proiect vide

preliminary allotment letter dated LZ.OS.}OLL.In view of the above_

mentioned reasoning, the date of allotment oughtto be taken as the date

for calculating the due date of possession. Therefore; the due date of

handing over ofthe possession ofthe plot comes out to be 12.05.2014.
t ....

26. Admissibilitv of delav Dosgqlsion charges at prescribed rate of
interest: The complaiillts jr; seekin!.dglay possession charges at the

prescribed rate. Provijo to section l.g provides that where an allottee

does not intend to i^/ithdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been prescribed

under rule 15 ofthe rules. Rule 15 has been reproduced as under:

Rule 75, ptescribeil rqte oI interest- [proviso to section 72, section 1g
a-n.d sub-section (4) aid subseetion (7){f section. 7gl(1) For the purpose gf.proviso to seetion 12; seciion 1g; and sub-

sections (4): ond...(7) oI section\lz, {he. "interest at the rate
prescribed" shitll be the State Bank of l;ldio highest morginol cost
of lending rate +zok.:

provided thot in case the Stote Bank of lndia marginal cost of
lending rote IMCLR) is not in use, it shall be reptaied by suc'h
benchmark lending rotes which the State Bank of.lndia may fix
from time to time lor lending to the general public,

27. The legislature in its wisdom in the subordinate legislation under the

provision ofrule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is
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reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

28. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate (in short, MCLR) as on

date i.e., 28.05.2024 is 8.850/0. Accordingly, the prescribed rate ofinterest

will be marginal cost of lending rate +2o/o i.e.,l0.8So/0.

29. The definition ofterm 'interest' as.defined under section 2 (za) ofthe Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

"(za) "interest" means the rotes oJ interest payable by the promoter or the
allottee, os the case moy be.

by the promoter,

promoter shall be liablc

I rate of interest which the

(ii) the interest paloble bLthe praryog! to the allotree shall be Jrom' 
the date the'pioffiiaiaihdi.ount or ony pd; thereof titt
the dartl ornunvoE pa* *rVf qd interest thereon is

:*,r';ffi t*ffi :!i#H{tr::';,,:::.:t::;
promot#ill lhqw it 4 pait" ^\ ,

30. Therefore, intere\r9l$! Shi nayq€{p qgi}**re complainants shalt

be charged at the prescribed rate i.e., 10.850/o by the respondent

/promoter which is t}te same as is being granted to the complainants in

case of delayed possession charges.

31. On consideration ofthe documents available on record and submissions

made by both the parties regarding contravention ofprovisions ofthe Act,

the authority is satisfied that the respondent is in contravention of the
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12.05.2074. However, despite receipt of Rs. 21,00,000/- against the

booked plot back in 2010 except stamp duty and other charges payable

to the government, the respondent-promoter has failed to enter into a

written agreement for sale with respect to the same and has failed to

handover possession of the sublect plot to the complainants till date of

this order. Accordingly, it is the failure of the respondent/promoter to

tulfil its obligations and 1gr;pffiS\jo hand over the possession

section 11(4)(aJ of the Act by not handing over possession by the due

date. The possession of the subject plot was to be delivered by

within the stipulated period. The authority is of the considered view that

there is delay on the part ol the respondent to offer of possession of the

allotted plot to the complainants. Further no CC/part CC has been granted

to the pro,ect. Hence, this project is to be treated as on-going project and

the provisions ofthe Act shall be applicable equally to the builder as well

as allottees.

32, Accordingly, the non-compliance of the mandate contained in section

11(41(a) read with section 1B(1J ol the Act on the parr of the respondent

is established. As such, the complainants are entitled to delay possession

charges at the prescribed rate of interest @10.850/o p.a. w.e.f. 1,Z.OS.2Ol4

till actual handing over ofpossession or offer ofpossession plus 2 months

after obtaining completion certificate/part completion certificate from

the competent authority or, whichever is earlier, as per section 1g(11 of

the Act of 20 L6 read with rule 15 of the rules.
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H. Directions of the authority

33. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance ofobligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f):

i. The respondent/promoter is directed to allot a specific plot of 300

sq. yds in its project namely Ramprastha City, Sector- 92,93 and

95, Gurugram and execute buyer's agreement within a period of

30 days.

ii. The respondent handover possession of the plot in question

within three months after obtaining completion/part completion

certificate from the competent authority

The respondent/promoter is directed to pay interest to the

complainants against the paid-up amount at the prescribed rate of

10.85% p.a. for every month of delay from the due date of

possession i.e., 12.05.2014 Ull actual handing over ofpossession or

offer of possession plus two months after obtaining .o.pl"tion

certificate/part completion certificate from the competent

authority, whichever is earlier, as per section 1B(1) of the Act of

2 016 read with rule 15 ofthe rules.

The arrears of such interest accrued from 12.05.2014 till the date

oforder by the authority shall be paid by the respondent/promoter

to the complainants within a period of 90 days from date of this

order and interest for every month of delay shall be paid by the
PaEe 25 of ZG
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2[za) of the

The respo

imposed by

compliance
tt

T
within a perio

34. Complaint stands dis

promoter to the allottees before 10th of the subsequent month as

per rule 15[2J ofthe rules.

The complainant is directed to pay outstanding dues, if any, after

adiustment of interest for the delayed period.

The rate of interest chargeable from the allottees by the promoter,

in case of default shall be charged at the prescribed rate i.e.,

10.8570 by the respo promoter which is the same rate of

interest which the p e liable to pay the allottee, in

case of default i.e., ion charges as per section

vt.

Complaint No. 7090 of 2022

3cted to pay penalty of Rs. 5 Lakhs

de order dated 13.02.2024 for non-

the Au /s 63 of the Act,2076

this order.

35. File be consigned to registry.

GIURUGRAM

{wv
Arun Kumar

Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Datedt 28.05.20?,4

kSa
Membef
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