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. l
Shri Vijay Kumar Goyal Mcmber

Complainants

API'EARANCE:

Shri Salil Arora, Advocate

Ms. Ankur Berry, Advocate Resp ondent

ORDER

1. The present complaint has been filed bythe complainants/allottees under

Section 31 ofthe Real Estate [Regulation and Developmenr) Act, 2016 (in

short, the Act) read with Rule 28 of the Haryana Real Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation ofsection

11(4)(a) of the Act wherein it is inter alia prescribed thar the promoter

shall be responsible for all obligations, responsibilities, and functions

under the provision of the Act or the rules and regulations made there

under or to the allottees as per the agreement for sale executed inter se.
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GURUGRAII

Unit and proiect-related details

The particulars of the project, the details of sale consideration, the amount

paid by the complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular form:

A.

2.

s. N. Particulars Details

1. Name and location of the
project

"lndia Next City Centre" at Sector-83,
Gurugram.

2. Project area 10,718 acres

3. Nature of Project Commercial Complex

4. DTCP license no. and validity
status

L22 of 2008 dated 14.06.2008
vql!4rp!e_1!_Q6?ql6
M/s Trishul Industlies
Un-Registered

5. Name of Licensee
6. llera registered/ not

registered and validity
status

7. Unit No. 415,4th flooL Tower/block-F INew UnitJ
(page 77 of complaintJ

B, Unit area admeasuring
(Super Area)

500 sq. ft.

Ipagc 107 ofcomplaint)
9. Application form 23 .1,1,.2011,

fDase 9B ofcomDliant
10. Allotment letter 23.1,1 .2017

[page 96 ofcomplaint)
11. Allocation of unit no. in

INXT City Centrq
25.04.20L3
(psce 107 C1cqspls1t1tl

12. Date ofbuyer agreement 17.02.',2020

[pagc ,16 of complaint)

13. Possession clause Not available
(as page on which possession clause is not
available with BBA annexed with
complaint and the same is not furnished
bv either of the Dartiesl

14. Due date of possession 1,1.02.2023
"Fortune Infrostructure and Ors. vs, Trevor
D'Limq and Ors. (72.03.2078-SC);
MANU/SC/025i/2018 Hon'ble Apex Court
obscrved that "a person cannot be mode to
wa it i ndelnitgwor th9 pqtgs;t9lgIl@ Jllls
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ollotted to them and they ore entitled to seei
the refund of the amount poid by them, along
with compensotion. Although we are oware of
the foct that when there was no delivery
period stipulated in the agreement, q
reasonable time hqs to be token into
considerqtion. In the |acts qnd
circumstances of this cose, a time period of
3 years would have been reasonable for
completion of the contrqct"
In view of the above-menlioned reasontng,
the date of the execution oF buyer's
agreement dated 77.02.2020 ought ro be
taken as the date for calculating the due date
of possession. Theretbre, the due date for
handing over the possession ofthe unit comes
out to be 11.02.2023.
Rs.23,40,000/-
fDase B1 of comDlaintl

15 Total Sale Consideration

16. Amount paid by
complainant

Rs.24,24,825 /-
fpage 104 ofcomoliant

77. Occupation certificate Not obtained

18. Offer for possession Not offered

19. Undertaking for
surrendering the unit

06.10.202L
(paqe 149- 150 of complaiDtl

20. Amount agreed after
deductioI-I of Earnest money
and othcr non-refundable
charges

Rs.19,00,000/-
(page 149 of complaint)

21. Amount received by
complainants/allottees

Rs.12,00,000/-

[as admitted by complainant in its
complaint at Dase no. 41 of comDlaintl

22. Legal demand notice
(for Final payment of
balance amountl

02.03.2023
(page l5l ofcomplaint)

Reminder to legal demand
notice

73.0+.2023
(page 158 of complaint)

B. Facts ofthe complaint:

3. The complainants made the following submissions in the complaint: -

a. That the present complaint has been filed by the complainants/ joint

allottees under section 31 ofthe Real Estate (regulation and Development]

{ct,201.6 ("RERA Act") read with rule 28 of the Haryana Real Estate

Complaint No. 3418 of 2023
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[Regulation and Development) Rules,2017 ("Rules,') for violation of

section 11(4) (al ofthe RERA Act wherein it is inter-alia prescribed that the

promoter shall be responslble for all obligations, responsibilities and

functions made there or to the allottee as per the agreement for sale

executed inter se-

b. That the respondent is a leading real estate company having various real

estate projects in Gurugram and other parts of India. The complainants

were approached by one Mr. Kartik Nanda, authorized agent of the

respondent, boasting that it is th.e respondent endeavour to meet the

expectations of the buyers ana. dntiiea the claimants to invest in two of
their projects (i) "Vatika Professional point',, Golf Course Extension Road,

Sector-66, Gurugram; and [ii) "Vatika INXT City Centre,,, Sector-83

Gurugram. He further made tall claims of high-quality production and

c.

timely assured returns and possession.

That on being lured by such claims and promises, the complainants

purchased a pre allotted unit from an existing allottee in the proiect

"Vatika Professional Point" as the construction of the same had already

begun and booked a 500.00 sq. ft. of commercial office space in the

respondent project "INXT City Centre" (hereinafter referrecl to as ,the

Project') sometimc between 23.1,1.2011 and 25.11.2011.

Thatvide letter dated 2 3.11.2011, the respondent allotted S00 sq. ft on the

2nd floor of the project, bearing unit no. 210A to thc complainants.

[ncloscd with this letter was the builder buyer agreement. ]'he lctter also

stated that the flat will be completed and ready for leasc by 30.09.2014

and accordingly, the complainants would be paid lease rentals at Rs. 65/-
per sq. ft. ofsuper area per month w.e.f. 01.10.2014 or from the date from

which the building is ready, whichever is later. In the event the premises

is leased any time after 0L.10.2024, the respondent company shall be

Complaint No. 3418 of2023

d.
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f.

g.

h.

e.

Complaint No.341B oi 2023

paying the complainants the rentals. Also enclosed with this lcttcr wcre 2

cheques towards commitment changes/assured return, drawn by the

respondent in favour of the complainants.

That accordingly, on 25.17.2011, the complainants submitted the duly
filled in and signed application form along with two cheques for the total

sum of Rs.24,00,255/-. and the same were accepted and received by the

llespondent.

'l'hat a builder buyer agrcement (hereinafter relerred to as thc ,,Old IlBA,,)

was also executed between the parties sometime bctwccn 23.1 1.201 I to
2 5.11.2 01 1. As per the old BBA and as also stated in the form attached with
the application for allotment letter dated 25.11.2071, the complainants

had made full and final payment at the time of booking and had opted for

the assured return payment plan, with monthly rent commitment of Rs.65

per sq. ft. of super area per month w.e.l 01.10.2014 or from the date from

which the building is ready, whichever is later, and assurcd return of

Rs.71.50/- per sq. ft. of super area per month till the time of completion,

That the Respondent failed to timely construct and handovcr the

possession of unit on time.

'l'hat vide letter dated 2 5.04.2013, the respondent reallocatcd unit N o.415,

4d,floor of Block-F in the project admeasuring 500 sq. ft., in replacement

of the previously allocated unit no.210A to the complainants. The

complainants had no other option than to accept the reallocation.

That in accordance with the original allocation letter dated 23.11.2011,

reallocation letter dated 25.04.2013 and the Old BBA, the project was

supposed to be completed and be ready to be leased by 30.09.2074,

however, the respondent company failed miserably in standing true to its

commitment.

Page 5 of20iA
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i. That the respondent company paid assured return at the rate of Rs.71.S0/-

per sq. ft. of super area per month to the complainants up till sometime in
the year 2076. Subsequently, the respondent company suddenly stopped
the assured return payments. Upon questioning, the respondent informed
the complaints that in light ofthe RERA Act 2016, the respondenr company
will not be selling any properties with commitment of assured returns or
that pays returns of any kind. All properties will be sold on a down
payment basis, possession linked basis or construction linked basis.

i. That the complainants had paid the entire sale consideration of
Rs.23,40,000/- plus applicable taxes at the time of execution of the Old

BBA and original allocation letter. Even when in November 2016 fresh

demand of Rs-24,570/- for VAT on registration was raised by the
respondent, the complainants promptly paid the same. However,

whenever the complainants enquired about the status of the project, the

respondent company did not give any clear or satisfactory answer.

k. Subsequently, the complainants were informed that a new builder buyer

agreement/Agreement to sell as prescribed in annexure .A, of the Rules,

will have to be executed between the parties in compliance with the RERA

Act and Rules. Thus, a new builder buyer agreement/Agreement to sell

dated 77.02.2020 (hereinafter referred to as ,the New BBA,J was entered

between M/s Vatika Limited, Developer and M/s Trishul Industries,

Confirming Party ofthe first part and the complainants as the second part,

w.r.t. the same reallocated unit no. No.415,4th Floor of Block_F in the
project admeasuring 500 sq. ft., (hereinafter referred to as,the property,)

against the total consideration of Rs.23,40,000/-, excluding applicable

taxes, which were already paid by the complaints in the year 2011 at the

time of the execution of the Old BBA. The complaints were also asked to
return the original Old BBA to the respondent company, before they could

Page 6 of 20(d/
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execute the New BBA. Having no other option, the complaints had to
accede to the demands ofthe respondent and return the original executed

OId BBA.

l. That as per the details of the license obtained by the respondent from
Director general, Town and Country planning Department, Government of
Ilaryana (DTCP), the respondent had purchased land measuring 10.71g
acres at village sikhopur, tehsil Sohna & District Gurgaon.,l.he license
bearing number 122 of 2OOB dated 74.06.2 00g was valid up to 14 .0 6.2 01 6

for setting up commercial complex and to develop/co ns truct the
commercial complex on the said land. The said license of the respondent
has expired as on date,

m. That the respondent has till date not registered its project ,,Vatjka 
INXT

City Centre'with RERA which contravenes the provision olsection 3 ofthe
I1ERA Act. The first proviso of Section 3(11 of the RERA Act states as

follows:

. "Provided Lhat projects thqt are ongoing on the date oJ cctmmencement ol
this Act ond for which the completion certiJicale has not been issued, the prontoter
shclll moke on qpplication to the Authority for registrotion ol.the said project
within q period ofthree monthsfrom the date of commencer"it o1thi, Art,,,

Section 3(2)(b) of the RERA Act states as follows:
"(2).Notwithstanding qnything contained in sub-section (1), no rellistrqtion oJ the
real estate project shall be require-
(b) where the promoter has received completion certificctte Jbr a real estate prolect

prior to commencement of this Act;"
n. Thus, the project of the respondent is ,an ongoing proiect, since the

respondent did not have completion certificate and is liable to get thc
project registered under the RERA Act which it failed to do so.

'l'hat clause 5 of the New BBA reads as follows:

"5. 'l'ime Is Essence

l'he promoter shall abide by the time schedule for completing the prolect as

disclosed at the time of registration of the project with the authority and

PaUe 7 of 20
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towards handing over the commercial space/unit to the allottee(s) and the

common areas to the association of allottee,s or he competent authority, as

the case may be, as provided under rule no.2(1) (fJ ofthe Rules.,,

o. That as stated on page 14 of the ,project application, submitted by the
respondent and uploaded on HAREM,s website, the completion date of
the proiect is stated to be 37.0L.2020. Even if we go by the NEW BBA and

the revised date of completion of 31.01.2020, the respondent has

miserably failed in completing the construction of the project and in
handing over the possession of the property to the complainants in
accordance with the agreed terms between the parties. The pro.iect status

still does not state 'completed,on the (,,HARERA,,J website.

p. That in accordance with Clause 7.S ofthe New BBA, the complainants have

the right to withdraw their allotment in the project.

Clause 7.5 of the New BBA states as follows:

_ "Cancellation by A\ottee - the Allottee shall have the right to cancel/
withdraw his allotment in the project as provided in the Act:

Provided that where the allottee proposes to cancel/ withdraw from the
Project without any fault of thb promoter, the promoter herein is entitled to
forfeit the earnest money agreed as 100/o of Total price in cose the construction
is raised up to an extent of 50% of the said Building, or 25a/o of the I.otol price
in cqse the construction raised is over S0% ofthe building. Such refund omount
shall be subject to the deductions of non-refundable qiounts liie brokeroge
pqid/poyqble, interest on delayed payments, taxes alreqdy paid etc. 

.fhe 
rote of

interest pqyqble by the Allottee to the promoter shalt be as prescribed by thi
Rules. The balance amount of money paid by the Allottee shqll be returned by
the Promoter to the Allottee from the bolance ovailqble in the qccouit
spectlicolly opened for the Project within nineS p0) days of such concellation;

Provided further that any amount to be returned under the present
Clause shall be paid from the Separate account maintqined by the promoter as
per requirement ofSection 4(Z) (1) (D) of the Act',

q. That as the respondent company had miserably failed in completing the

construction of the project and handing over the possession of the unit to

the complainants and due to certain other compelling circumstances, the

Complaint No. 3418 of 2023
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complainants were not in a position to continue with the said project.

Accordingly, sometime August 2021, the complainants wanted to availthe
option available under clause 7.5 of the new BBA and cancel/withdraw
their allotment from the project. To that effect, the complainant No.2 had

a telephonic conversation with one of the respondent company,s

authorized representatives, Mr. Satendra, project manager "lNXl. City
Centre Project", wherein, on behalf of the respondent, he offered to pay

back a sum of Rs.20,00,000/- against the cancellation.

r. That following the telephonic coDyersation, the complainant no.2 visjted
the respondent's office at unit no.:A.002, ground floor, block-A, ,,Vatika

INXT City Center", Sector-83, Gurugram, to meet Mr. Satendra and finalise
the paperwork for cancellation, when he informed that the respondent can

only refund Rs.19,00,000/- against the cancellation of the property. As the

complainant no.1 does not stay in India and the complainant no.2 is a

senior citizen, they even agreed to receive just Rs.19,00,000/- as they were

tired of following up with the respondent company by repeated visits to
their office and calls.

s. That accordingly, complainant no.2, who is also the duly authorised power
of attorney holder of her daughter, complainant no.1, signed the

undertaking date d 06.L0.2021. [drafted by the respondent and provided to

complainant no.2), wherein they cancelled their allocation ofthe property

and relinquished all their rights, title interest and claim in the property, for
a refund of Rs.19,00,000/-.The refund as proposed by the respondent in

the undertaking was never realised in the manner they were stated to be

made. Thus, till date total refund amounting of Rs.12,00,000/_ has been

received by the complainants.

t. That in accordance with the undertaking, the refund/payments by the

respondent were to be made by 21.12.2021.. Moreover, in accordance with

Page I of ZO
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Clause 7.5 ofthe New BBA and Section 18 ofthe RERA Act rcad wirh ltule

16 ofthe Rules, the refund/payments had to be made within 90 days of the

cancellation. From the date of the undertaking, i.e., from 06.1,0.2027, gO

days have lapsed on 03.01.2022. However, the complainants have till date

not received the complete refund/payments for want of balance of
I1s.7,00,000/-.

'l'hat the complainant no.2 is a senior citizen, aged 64 years and her
daughter, complainant no,1 lives abroad in Malaysia, who js also

represented by her, has visited the respondcnt company,s officc and has

called respondent company's representatives on multiple occasions lor an

amicable solution, but the same did not yield any positive rcsults,

considering complainant no.2's old age and that she has no one to depend

upon, her experience has been nothing short of physical and mental

trauma for past tvvo years.

Thal on 23.02.2023, a legal demand notice was sent by the lawyers ofthe
complainants to the respondent, calling out the respondent to pay the

outstanding rcfund amount ofRs.7,00,000/- with upto datc intcrcst at the

rate 18% p.a. leviable w.e.f .03.07.2022 till its actual paymcnt within thc

pcriod of 15 days from the receipt of the notice. Thc legal dcmand noticc

dated 23.02.2023 was sent by registered India post and was duly received

by the respondent at its registered address. But neither the outstanding

refund amount nor any reply has been received by the respondent till date.

w. That with the intention of resolving the matter amicably withing involving

the RERA authority, on the instructions of the complainants, the lawyers

of the complainants also issued a reminder legal demand notice dated

1,3.04.2023. But neither the outstanding refund amount nor any reply has

been received by the respondent till date.

Page 10 of 20/A,
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x. That on the basis ofthe above, it can be concluded that the respondent has

failed to abide by the agreed terms between the parties and as stated in
the New BBA and the undertaking dated 06.1,0.2OZ1and has committed
grave unfair practices and breach ofthe agreed terms betwccn thc parties.
tseing aggrieved by the situation the complainants are filing this present
complaint before your good sell

y. 'l'hat no similar complaint is pending before any other authority, court of
law, consumer commission or any other tribunal.

z. That this authority has jurisdiction to try and decide this complaint. That
the pro,ect of the respondent is within the juriscliction of thc authority.
Ilence this complajnt for seeking the balance refund payment is being
madc.

C. Relief sought by the complainants:

4. The complainants have sought the following relief[s]:
i. Direct the respondent to pay the balance refund of Rs.7,00,000/_ with up_

to-date interest at the rate 10.55% p.a. leviable w.e.f, 01.01.2022 till irs
payment is realized.

Complaint No. 3418 of 2023

ii.

iii.

Pass any other order, directions as the Hon,ble Authority may deem fit.
Award cost and legal expenses incurred by the complajnants.

D.

5.

Reply by respondents:

The respondent contested the complaint on following grounds: _

a. That the respondent is a company, registered under the Companies Act,
1956 having its office at Unit No 4-002, "INXT City Centre,,ground floor,
block A, Sector 83, Vatika India Next, Gurugram _ l2}0l2, Haryana,India.
That for the past two decades the respondent has been engaged in the
business of Real Estate Sector.

b. That the present complaint being filed for refund, cannot be allowed by
this Authority in view of the fact that the complainants have intentionally
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C,

e.

d.

hidden the fact that there is no existing and valid BBA, between the

respondent and the complainants. Thus, the present complaint ought to be

dismissed outrightly.

That the complainants have got no locus standi or cause of action to file

the present complaint. The present complaint is based on an erroneous

interpretation of the provisions of the Act as well as an incorrect

understanding ofthe RERA Act which has been enacted only for resolution

of disputes between allottee and builder/promoter, as shall be evident

from the submissions made in the following paras of the present reply.

That the reliefs sought ofthe complaint shows that the only relief for which

the complainants have come before this Authority is to pay refund of

amount due in terms of undertaking.

That the complainants have failed to show that any of the relief as claimed

in the present complaint could be adiudicated by this Authority since the

RERA Act, limits its iurisdiction to adjudicate upon issues and grievances

between allottee and, promoter/builder. It is pertinent to note that the

complainants have failed to show/prove that they fall within the definition

of'Allottee' defined within the Act and thus the complaint in its present

form ought to be dismissed.

That the complainants have come before this Authority with un-clean

hands. The complaint has been filed by the complainants iust to harass the

respondent and to gain unjust enrichment. The dispute if any, and

allegations as raised cannot be decided or adjudicated by this Authority as

the complainants have failed to show any violation of the Act. It is

pertinent to mention here that for the fair adjudication of grievance as

alleged by the complainant, detailed deliberation by leading the evidence

and cross-examination is required, thus only the civil court has jurisdiction

Page 12 of 20
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to deal with the cases requiring detailed evidence for proper and fair
adjudication.

That the undertaking agreement as attached with the complaint has

already been signed and executed thereby the allotment has already been

terminated from the date of the undertaking dated 06.j,0.202L. Thus, the

complainants herein are not allottee and rather have before this Authority
for specific performance of the terms of the undertaking. The Authority
has no jurisdiction to grant relief of specific performance of
agreements/contract not being builder buyer agreement and thus the
present complaint ought to be dismissed outrightly.

The present complaint of the complainants has been filed on the basis of
incorrect understanding of the object and reasons of enactment of the

RERA, Act,2016. The legislature in its great wisdom, understanding the

catalytic role played by the real estate sector in fulfilling the needs and

demands for housing and infrastructure in the country, and the absence of

a regulatory body to provide professionalism and standardization to the

said sector and to address all the concerns of both buyers and promoters

in the real estate sector, drafted and notified the RERA Act, 2 0'l 6 aim ing to

gain a healthy and orderly growth of the industry. The Act has bccn

enacted to balance the interests of consumer and promoter by imposing

certain responsibilities on both. Thus, while Section 11 to Section 1g of the

RERA Act, 2016 describes and prescribes the function and duties of the

promoter/developer, Section 19 provides the rights and duties of

Allottees. Hence, the RERA Act, 2016 was never intended to be biased

legislation preferring the allottees, rather the intent was to ensurc that

both the allottee and the developer be kept at par and cither ol the parry

should not be made to suffer due to act and/or omission of part of the

other.

PaBc 13 of 20
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l.

That in matter titled Anoop Kumar Rath Vs M/S Sheth Infraworld pvt Ltd.

in Appeal No. 4T00600000 070822 vide order dated 30.08.2019 rhe

Maharashtra Appellate Tribunal while adjudicating points be considered

while granting relief and the spirit and object behind the enactment of the

RERA Act,2016 in para 24 and para 25 discussed in detail rhe atual
purpose of maintaining a fine balance between the rights and duties of the

promoter as well as the allottee. The Ld. Appellate Tribunal vide the said

judgment discussed the aim and object of REITA Act, Z 016.

That the complainants are attempting to seek an advantage of the

slowdown in the real estate sector and it is apparent from the facts of the

present case that the main purpose of the present compiaint is to harass

the respondent by engaging and igniting frivolous issucs with ulterior
motives to pressurize the respondent. Thus, the prcsent contplaint is
without any basis and no cause ofaction has arisen till clate in favour of thc

complainants and against the respondent and hencc, the complaint

deserves to be dismissed.

That it is brought to the knowledge of this Hon'ble Authority that the

complainants are guilty of placing untrue facts and is attempting to hide

the true colour ofthe intention ofthe complainant.

That, it is evident that the entire case of the complainants is nothing but a

web of lies and the false and frivolous allegations ntade agajnst thc

respondent are nothing but an afterthought, hence the present complaint

filed by the complainants deserves to be dismissed with heavy costs.

m. That the various contentions raised by the complainants are fictitious,

baseless, vague, wrong and created to misrepresent and mislead this

Hon'ble Authority, for the reasons stated above. That it is further

submitted that none of the relief as prayed for by the complainants are

sustainable, in the eyes of law. Hence, the complaint is liable to be

M PaB.r 14 of20
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dismissed with imposition of exemplary cost for wasting the precious tinte

and efforts ofthis Hon'b1e Authority. That the present complaint is an utter

abuse of the process of law, and hence deserves to be dismissed.

Jurisdiction of the authority:

The plea of the respondents regarding lack of jurisdiction of Authority is

rejected. 'l'he authority observes that it has territorial as well as subject

matter jurisdiction to adiudicate the present complaint fbr the reasons gtven

below.

E. I Territorial iurisdiction
As per notification no. 7/92/2017-LTCp dated 14.72.2012 issued by Town

and Country Planning Department, the.iurisdiction of Real Estate Regulatory

Authority, Gurugram shall be the entire Gurugram District for all purposes

with offices situated in Gurugram. In the present case, the project in question

is situated within the planning area of Gurugram district. Therefore, this

authoriry has complete territorial jurisdiction to deal with the prcsent

complaint.

E. II Subiect matter iurisdiction
Scction 11(4J[a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per the agreement for sale. Section 11 (a)[a) is

rcproduced as hereunder:

Section 71(4)(a)
Ile responsible fot oll obligotions, responsibilities, ond t'unctions under the pt ovtston:
of this Act or the rules ond regulotions made thereunder or to the ollottees as per the
ollreement for sale, or to the association of ollottees, os the case moy be, tilt the
canveyance of all the qpqrtments, plots or buildings, os the case moy be, Lo the
ollottees, or the common oreas to the ossociation of allottees or the competent
outhority, os tlle cose moy be;

Section 34-Functions of the Authority:
34[n of the AcL provides to ensure compliance wtth the ohligqLions cost upan Lhe
pnmoters, the ollottees, and the rcol estate a.qents under this AcL ontl the rules ctnLl
req u lo L ions m qd e the reu n d er.

So, given the provisions of the Act quoted above, the authority has complete

jurisdiction to decide the complaint regarding non-compliance of obligations
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by the promoter leaving aside compensation which is to bc dccidcd by the

adjudicating ofFicer ifpursued by the complainant at a later stage.

Findings on the obiections raised by the respondent:

Obiection regarding maintainability of complaint on account of
complainants are not an allottee[s).

7. 1'he respondent took a stand that the complainants are not an allottees, as

they had already surrendered their right against the allotted unit on receipt

of refund amount and therefore, they are not entitled to the protection of

the Act and thereby not entitled to file the complaint under scction 31 ol the

nct. However, it is pertinent to note that any aggrieved person can filc a

complaint against the promoter if he contravenes or violates any provisions

of the Act or rules or regulations made thereunder. Upon carcful pcrusal of

all the terms and conditions of the allotment letter, it is revealed that the

complainants are buyer's, and they have paid a considerable amount to the

respondent-promoter towards purchase of unit in its project. At this stage,

it is important to stress upon the definition of term allottee under the Act,

the same is reproduced below for ready reference:

"2(d) "allottee" in relqtion to o reol estate project means the persan to whom a

plot, oportment or building, os the case mqy be, has been allottecl, solt! (whether
os freehold or leosehold) or otherwise tansferred by Lhe pronoter, oncl

includes the person who subsequently acquires the said allotment through sale,

transfer or otherwise but does not include a person to whom such plot,
aportment or building, os the case moy be, is given on rent;"

8. ln view of the above-mentioned definition of "allottee" as well as all the

terms and conditions ofthe buyer's agreement executed betwcen promoter

and complainant, it is crystal clear that the complainants are allottee(s) as

the subject unit was allotted to them by the promoter. Thus, the contention

ofthe promoter that the complainants being not an allottees arc not cntitlcd

to protection of this Act also stands rejected.

G. Findings on the relief sought by the complainant:
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G.I Direct the respondent to pay the balance refund of Rs.7,00,000/- with up-to-
date interest at the rate 10.55o/o p.a. leviable w,e.f. 01.01.2O22 till its payment
is realized.

G.ll Pass any other order, direction as the Hon'ble authority may deems fit.
9. The above-mentioned relief sought by the complainants are being taken

together as the findings in one relief will definitely affect the result of the

other relief and the same being interconnected.

10. The complainants vide application form dated 23-11.2011, had applied for

allotment ofunit in project "Vatika INXT City Centre", Gurgaon and theywere

allotted a unit bearing no.210A on Znd floor ofblock -F, ad measuring 500 sq.

ft. (super area) in said project vide allotment letter dated 23.11.2011 for sale

consideration of Rs.23,40,0001- against which the they have paid an amount

of Rs.24,24,825 /-. Thereafter, the complainants were allocated to another

unit bearing no.415 on 4th Floor of Block-F, ad measuring 500 sq. ft. in the

said project vide allocption letter dated 25.04.2013 and thereafter, an

agreement to sell was ekecuted on 1.1.02.2020 between the parties. As the

possession clause is not available and the same is not furnished by either of

the parties. Thereafter, the due date of completion of construction is comes

to 11.02.2013 as per the "Fortune Infrastructure and Ors. vs. Trevor

D' Lima and Ors. (1 2.03.20 18-SC); MANU /SC/02 53/20 1 8".

11. However, in August 2 021, the compLainants-allottees makc a rcqucst to thc

respondent-promoter through tclcphonic and wishes to withdraw fiom the

project as per clause 7.5 of buyer's agreement. Thereafter, on 06.1 0.20 21, the

complainants-allottees madc a rcquest for surrendering their unit and

submitted an undertaking dated 06.10.2021 and the same was received by

the respondent-promoter. The authority observes that the clause 2.5 of the

agreement talks about thc canccllation by allottee and the samc is

reproduced here below: -

"The allottee shall have the right to cancel/withdrqw his allotment in the
project as provided in the Act:V
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Provided, thqt where the allottee proposes to concel/withdraw from the
project without any fault of the promoter, the promoter herein is
entitled to forkit the earnestmoney agreed as 70o/o of total price in case
the construction is raised up to an extent of 50ok of the said building, or ZSo/o
of the total price in case the constructlon raised is over S0o/o of the building.
such refund amount shqll be subject to the deductions of non-refundable
amounts like brokerage paid/payable, interest on deloyed poyments, taxes
already paid etc. the rate of interest payable by the allottee to the promoter
shall be as prescribed by the rules. The balance qmount of money paid by the
allottee shall be returned by the promoter to the qllottee from the balance
available in the occount specifically opened for the project wiLhin ninety doys
of su ch can cell q tion.......

12. The issue with regard to deduction of earnest money on cancellation of a

contract arose in cases of Maula Bux VS, Ilnion oflndia, (7970) 1 SCR 929

and Sirdar KB. Ram Chandra Ral llrs. VS. Soroh C, Urs., (2015) 4 SCC 136,

and wherein it was held that forfeiture of the amount in case of breach of

contract must be reasonable and ifforfeiture is in the nature of penalty, then

provisions of section 74 of Contract Act, 7872 are attached and the party so

forfeiting must prove actual damages. After cancellation of allotment, the flat

remains with the builder as such there is hardly any actual damage. National

Consumer Disputes Redressal Commissions in CC/435/2019 Ramesh

Malhotra VS. Emaar MGF Land Limited (decided on 29.06,2020) and Mr.

Saurav Sanyal VS. M/s IREO Private Limited (decided on |Z.O4.ZOZZ)

and followed in CC/2766/2017 in case titled as Jayant Singhal and Anr.

VS. M3M India Limited decided on 26.07.2O22,held that 100/0 of basic sale

price is reasonable amount to be forfeited in the name of "earnest money".

Keeping in view the principles laid down in the first two cases, a regulation

known as the Haryana Real Estate Regulatory Authority Gurugram

(Forfeiture of earnest money by the builderl Regulations, I 1 (5) of 2018, was

farmed providing as under-

"5, AMOUNT OF EARNEST MONEY
Scenario prior to the Real Estate (Regulqtions and Development) Act,2016
was dwrent. Frauds were cqrr[ed out without any fear os there wos no lqw
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for the sqme but now, in view of the above facts and toking into consideration
the judgements of Hon,ble Nqtionol Consumer i)isputes Redressal
Commission and the Hon,ble Supreme Court of Indio, the authority is of the
view that the fo*iture amount of the eqrnest money shall not exceed more
than 100/0 of the consideration qmount of the reol estote i.e.
apartment/plot/building as the case may be in alt cases where the
cancellation of the flat/unit/plot is mode by the builder in a unilateral
manner or the buyer intends to withdrqw from the project and qny
agreement containing any clouse contrary to the aforesaid regulations sholl
be void and not binding on the buyer."

13. So, keeping in view the law laid down by the Hon,ble Apex court and

provisions of regulation 11 of 2018 framed by the Haryana Real Estate

Regulatory Authority, Gurugram, and the respondent/builder can,t retain
more than 1070 of sale consideration as earnest money on cancellation but
that was not done. So, the respondent/builder is directed to refund thc
amount received from the complainants after deducting 10yo of the sale

consideration and return the reaming amount along with interest at the rate

ol 10.85% (the State Bank of India highest marginal cost of lending ratc
(MCLR) applicable as on date +2o/o) as prescribed under rule l5 of the

Haryana Real Estate (Regulation and Development) Rules, 2017, from the

date of surrender i.e., 06.10.2021 till the actual date of refund of the amount

within the timelines provided in rule 16 of the Haryana Rules 2 017 ibid.

14. Further, the respondent-promoter shall also adjust the amount already

refunded of Rs.12,00,000/- to the complainants-alloftees.

F.lll Award cost and legal expenses incurred by the complainants.
15. The complainants are seeking above mentioned relief w.r.t. legal expenses.

Hon'ble Supreme Court of lndia in civil appeal nos. 6745-67 49 of 2021 titled
as M/s Newtech Promoters and Developers pvL Ltd. V/s State oI llp & Ors.

(supra), has held that an allottee is entitled to claim compensation &

litigation charges under sections 12,14,18 and section 19 which is to be

decided by the adludicating officer as per sectionTl and the quantum of
compensation & litigation expense shall be adjudged by the ad,udicating

Complaint No. 3418 of 2023
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officer having due regard to the factors mentioned in sectionT2. 'l'he

adjudicating officer has exclusivc jurisdiction to deal with the comlllaints in

respect of compensation & legal expenses.

H. Directions ofthe Authority:

16. Hence, the authority hereby passes this order and issues the following

directions under Section 37 ofthe Act to ensure compliance with obligations

cast upon the promoters as per the functions entrusted to the Authority

under Section 34[f] ofthe Act of 2016.

i. The respondent/promoter is directed to refund the paid-up amount

after deduction of 10% of sale consideration as earr']cst ntoncy and an

amount of Rs.12,00,000/- already refunded to the complainants-

allottees along with interest on such balance amount at thc rate of

10.8570 p.a. as prescribed under rule 15 of the Haryana lleal listate

[Regulation and DevelopmentJ liules, 2017 from the date of surrender

i.e.,06.10.202'L till the actual date of refund of the amount.

ii. A period of 90 days is given to the respondents to comply with the

directions given in this order failing which legal consequences would

follow.

17. Complaint stands disposed of.

18. File be consigned to the registry.

Datedt 23.o5.zoz4 *;^i;,ad,
Member

Haryana Real Estate
Regulatory Authority,

Gurugram
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