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ORDER

The present complaint lﬁm 18.02.2022 has been filed by the
complainant/allottee tindér Skction 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 29 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)
for violation of section 11(4)(a) of the Act wh erein it is inter alia prescribed
that the promoter shall be responsible for all obligations, responsibilities
and functions under the provision of the Act or the rules and regulations

made there under or to the allottee as per the agreement for sale executed
inter se.
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A.  Unitand project related details
2
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The particulars of the project, the details of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession and

delay period, if any, have been detailed in the following tabular form:
I_ —n
S. | Particulars Details
N.
L. | Name of the project “Landmark Corporate Center”, at
Landmark Cyber Park, Sector &7,
‘Gurugram, Haryana
2. |DTCP a&%&ﬁ;ﬂ}f dated 12.05.2008
3. |RERA  Registered/” ot | gisteréd Vide no. 61 of 2019 dated
P ol Nl T h
registered 0 - 8 112019
e, Yreen oy
., Expired
= —"'—E ¥ =T 1 .
4. | Unit no. A Unit on 6% floor
_ (Page 31 of complaint)
}";. 1._:':"' A R f ,'I i : ™ =
5. | Unit area ad meash"t?;} ;. ,1 ,@ﬂﬂq:ft
. [Pﬁr‘_ggjﬂ_&'-nfmmplafnt]
6. |Date of exacuti "nf*%t'i ?M ed
agreement to sell H ﬁ ol
7. | Date of executionaf MOU | Zﬁ.ﬂ?jﬂyﬁll '
[Page 30 of the co mplaint]
8. | Assured Return Clause 4-‘ﬂmﬁﬁtﬂﬁmuﬂuzmm
‘”-wﬂ_itdmﬁnsw
9. | Due date of possession 28.07.2014 9
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(4s per Fortune Infrastructure v. Trevor o'
lima (2018) 5 SCC 442 (2018) 3 $CC (civ) 1
-mreeﬁjmrsﬁ‘umtheﬂataﬂﬂﬂﬂj

10,

Total sale consideration

Rs. 55,40,000 /-
(Page 31 of the complaint)

(Tnadvertently the sale consideration s
Written as Rs. 55,44,000/- in proceeding
dated 05.04.2024 but now the same has
been corrected)

11.

Amount paid by the

mﬂz of the complaint)

.l ___{Ii?{l_&_‘_tﬁg::ﬁﬂtﬂf the paid amount is
: ﬁﬁm Rs. 55,44,000/- in proceeding
‘dated 05.04.2024.but now the same has

complainant

%ﬂ&sgauua /-

been corrected)

12,

=t
Occupation ce te o
2\

i

13.

-1-:..,-'1'1 iy
Offer of possession._ ;

5

DR
; -Finrﬂ‘l.“ﬁ'ﬁt

T

4
zﬁlz 018 . |
(Page 93 of reply)
27072045

Eﬁaﬁﬁztnf reply)

14,

Reminder for tﬂlﬁnf over
possession . | °

‘(Page 95 of reply)
19.09.2019

(Reminder for taking over possession
on page 96 of reply)

L

15.

Amount paid by
respondent as assured
return

Rs. 12,42,000/-

(Page 90 of reply)

B. Facts of the complaint:
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3. The complainant has made the following submissions: -

.

Iv.

That, the respondent somewhere in the year 2010-2011 launched a
commercial project as IT Park known as “landmark cyber park” in
sector 67, Gurgaon. She considered booking a .serviced office
admeasuring 1000 sq. ft. on 6 floor,

That relying upon the respondent’s representations and being assured
that the respondent would abide by its commitments, she in good faith
booked a unit in the project by wvirtue of a memorandum of
understanding dated 28.07.2011 by paying a full and final amount of Rs.
35,40,000/- vide cheque. The said booking amount was duly
acknowledged by the respondent in the memorandum of understanding
dated 28.07.2011.

That, in order to facilitate the said transaction making it legally binding,
both the parties entered into the memorandum of understanding
(MOU) dated 28.07.2011 which enumerated the rights and liabilities of
both the parties. It was agreed by virtue of the MOU entered by the
parties that the sale consideration for the said unit would be Rs 5,540
per sq. ft. of super area thereby amou nting to a total consideration of Rs,
25,40,000/- excluding of all charges levied by the respondent like
maintenance, parking, PLC etc. to be paid at the time of possession.

She paid the total sale consideration amounting to Rs 55,40,000 /- in one
complete transaction which was duly affirmed and acknowledged by
the respondent in the memorandum of understanding executed
between them under clause 11.

Itis pertinent to mention that the as per clause 5 of the memorandum
of understanding the respondent promised that the respondent would

pay Rs. 57,500/- as an assured return/rent on monthly basis payable

Page 4 of 15



HA_RE?A |T:nm plaint No. 464 of 2022

& GURUGRAM

quarterly to the her till the date of possession or 3 years whichever s
earlier,

VL. Moreover, the respondent was liable to pay agreed assured return
amount to her every month however, the respondent has failed to pay
any assured return amount to her from the month of July 2013 till date.

VIL.  The particulars of unit details, sale consideration, the amount paid by
him, date of proposed handing over the possession, dela ¥ period, if any,
have been detailed in the following tabular form:

5. NO. HEADS |~ INFORMATION
1. Name and} " Landmark Cyber Park, Sector
location of the| "J-ﬁ?.ﬁurugram, Haryana
l-"'r'::’j““-;‘i.ﬂ:-I AV S8 04
% Ha?i;s;f‘?hf* ﬁlﬂ . _‘:turpnrate Center
project
3 Unitne. Office Aeor 6% Aoor
10| nERNL
4. Unit ° - |! ; i 1000 sq. ft.
- I.H.' | I || -._.
i Memorandiim 28072011
of . i
u tandi .
6 Date | Not executed
execation  of
apartment
buyer's
| agreement

C.  Relief sought by the complainant:
4. The complainant has sought following relief(s):

a) Direct the respondent to pay agreed assured return charges along

with interest at the prescribed rate to the complainant;

b Direct the respondent to pay delayed possession charges to the
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3. Onthe date of hearing, the authority exp

D. Reply by respondent: / x , 1

about the contraventions as alle
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complainant till the handing over the possession;

dinied to the respondent/promoter
1d@ve been committed in relation to

section 11(4)(a) of the Act bd pleaﬂ:g_]'.; ity arnot to plead guilty.

a
5,

6. The respondent has cp@ated the complaint on the followi ng grounds:

1.

.

That complainant beoked a unit/serviced office space in “Landmark
Corporate Centre” Wdﬁ Was the part of the project developed by the
respondent named “Landmark Cyber Park” at Sector 67 Gurugram. That
one of the offers made hjr'tlm-riaspumféﬁt-at that point of time was that
the unit will have a benefit of assured return for a period till the physical
possession is hm%vﬂ@:n% é&s};‘ ‘Pher?}nfter. the complainant
entered into an MDLf d;téd EEEI ?.2!111.1::11!1 the respo ndent determining
all the rights and liabilities of the parties,

That the complainant, as per the terms of the MOU made payments of
Rs.55,40,000/- towards the sale price to the respondent. However, in
addition to the above the complainant was also supposed to make other
payments in the nature of EDC/IDC, IFMS and advance maintenance
charges etc, J

That as per the terms of the MOU, it was specifically agreed that the
respondent will pay a sum of Rs.57,500/- every month as assured return,

Page 6 of 15



HA_.R_EM Complaint No, 464 of 20272 _’
= GURUGRAM

payable quarterly till the date of possession or 9 years whichever is
earlier,

iv. That no offer of possession was intimated to the complainant. However,
as such there was no time limit provided under the MOU for handing over
the possession of the unit since the unit was sold on am assured return
plan. That as per the M OU, the complainant was paid the assured returns
to a tune of Rs.1 242,000/-,

v. That the respondent successfully completed the projectin the year 2015
and accordingly applied for ¢ on 17.04:2015 and after applying the 0C
it accordingly informed the tEﬂk&E\re qi‘ate of recelving the OC to all jts
buyers including the cumﬁhinaﬁ» wﬁe letter dated 27.07.2015 and
accordingly request@d the..lcn“mp]ajﬁnﬁt to.clear all the pending dues
of EDC and IDC. -~ "

vi. That the project !s;;&eady, Ief“a:nd i’hf respondent has also
received the OC from the com petent ay thﬁrltlﬁanﬂ thus is not a fit case
of refund, Vo

vii. That the complainant ﬁﬁiﬁgqﬁmihgtﬁ%ard to clear her pending dues
and take possession of thr;- éﬂb}éct! E:Hb;ﬁd respondent was constrained
to issue another reminder for taking over the possession vide letter dated
19.09.2019 subject'%hﬁg{:.i;eérahcé'nﬁ pendi ng dues, _

viii. That the complainant has neither comie forward to take the possession
nor cleared her outstanding dues to the tune of Rs. 56,85437/- and is
liable to pay interest on the oy tstanding dues,

7. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and submissions made
by the parties. |

E. Jurisdiction of the authority:
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The respondent raised a preliminary submission/objection that the
authority has no Jurisdiction to entertain the present, complaint, The

objection of the respondent regarding rejection of complaint on ground of

well as subject matter Jurisdiction to adjudicate the present complaint for
the reasons given below.

E.1  Territorial jurisdiction

As per notification no, 1/92/2017-1TCP dated 14.1 2.2{]1?: issued by Town
and Country Planning Depa%&’ﬂ;p Jurisdiction of Real Estate
Regulatory Authority, Gurugram s all be entire Gurugram District for all
purpose with offices situated i‘nﬂurug::a:;;ln the present case, the project

in question is situated ‘within"the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaing,

E.Il Subject muerhé&sﬂlcﬂﬁn !

Section 11(4)(a) of the Act, 2016 Provides that the promoter shall pe
responsible to the aIluttEe; as per aat&da{l‘gm for sale. Section 11{4)(a) is

.

Ll i = " ey,
reproduced as hereunder: .- El,ﬂ-—'

Section 11(4)(a) _

Be responsible for gl abligations, resp .}!bﬂ'.mﬂs and functions under the
provisions of this Act or the rufes 'u“nz regulations made thereunder or to the
allottees as per the dgreement for sale, or to the association of allottees, as the
case may be, till the anveyance of il the apartments, plots or buildings, as the
case may be, to the aliottees, or the common aregs to the assaciation of
allottees or the competent authority, as the case my v he;

Section 34-Functions of the Authority:

34(f] of the Act provides to ensure compliance of the abligations cast upan the
promaters, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder.

50, in view of the provisions of the Act quoted above, the authority has

L]

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside Compensation which is to be
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decided by the adjudicating officer if pursued by the complainant at a later
stage,

12. Further, the authority has no hitch in proceeding with the complaint and to
grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors. 202 1-2022(1) RCR(C), 357 and
reiterated in case of M/s Sana Realtors Private Limited & other Vs Union
of India & others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022
and wherein it has been laid down as under:

86. From the scheme of the Actof which o detailed reference has been

made and taking note of pewer of adiudication delineated with the
re;gufamg:nurhnr.rg-nqiﬂgﬁud;‘gm‘pggmran what finally culls out is thae
although the Act indiragesthe: pressionsdike refund’ ‘interest’
penalty’ and ‘comgen T‘iﬂ*f’: a confoint reading of Sections 18 and 19
clearly manifests Jﬁiﬁ.‘ﬂn it comes to F&mn‘ of the amount, and interest
on the refund amount, or directing payment of interest for deluyed
delivery of possessign or penalty and interest therean, it is the regulatory
authority which e power % examifie anid determine the outcome of
time, wher it comes to g question of seeking the
it and in erest thereon under Sections 1 2,
icar exelus, to
: iveé'Teading of Section 71 read with
Section 72 of the Act. if the qdfudication under Sections 12. 14, 18 and 19
other than compensation s envisaged, I extended to the adjudicating
officer as prayed at, in gu Wy may tatend (o expand the ambit and
scope of the mﬁiﬁm.\* ‘the adjudicating officer under
Section 71 and ¢ e bﬁ"ﬂﬁbuﬁt !hﬂ‘ndﬂrrenf the Act 2016."
13. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

=
=
b=
=
Lk 1]

Court in the case mentioned above, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the
refund amount,

F. Findings on the objections raised by the respondent:

F.I Objection regarding jurisdiction of authority w.r.t. buyer’s agreement
executed prior to coming into force of the Act.

14. The contention of the respondent is that authority is deprived of the

jurisdiction to Eo into the interpretation or rights of the parties inter-se in
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accordance with the MOU executed between the parties and no agreement
for sale as referred to under the provisions of the act or the said rules has
been executed inter se parties. The authority is of the view that the act
nowhere provides, nor can be so construed, that all previnus agreements
will be re-written after coming into force of the act Therefore, the
provisions of the act, rules and agreement have to be read and interpreted
harmoniously. However, if the act has provided for dealing with certain
specific provisions/situation in a sgeclﬁ:;‘parn:u]ar manner, then that
situation will be dealt with in @ﬁp '

ce with the act and the rules after

the date of coming into force QJ::' ﬁ and the rules. The numerous

'-'l"'..'

provisions of the act save g:u! ?Tﬂ?lﬁlﬂ{lﬁ of the agreements made between
the buyers and sellers. T(H%}ib?dﬂca ténﬂﬁ?pnsheen upheld in the landmark
judgment of Nﬂefknnﬁtimfmmfiuﬁuﬂmn Pvt. Led. Vs. UOI and others.
(W.P2737 of 2017) QEFJd-Ed on 06:12.2017 which provides as under:
“119. Und'er ggwgms of Section 18, the delay in handing over the
uld be counted from the date mentioned in the
agreemenhjhr ale ¢ m:g—e nte by the promoter and the allottee
prior to its ' gr . Uinder the provisions of RERA,
the promoter lsgivernra facilio: ta revise the date of completion of
project and decla g sarme ufde Section 4. The RERA does not
WHW' i Emm; %EGUEEH the flat purchaser and
the p - 1
122. We have a y ﬁg;‘g}pw provisions of the RERA
are not retrospective in nature, They may to same extent be having
a retraucﬂmpr qﬁﬂﬂr&h‘hﬂcnvﬁﬁﬁﬂ hut then on that ground the
validity of the provislons of RERA cannot be challenged. The
Parliament is competent enough (o legisiate law having
retrospective or retroactive effect. A law can be even framed to
affect subsisting / existing contractual rights between the parties
in the larger public interest. We do nat have any doubt in our mind
that the RERA has been framed in the larger public interest after a
thorough study and discussion made at the highest level by the
Standing Committee and Select Committes, which submitted its
detailed reports”
15. Further, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya, in order dated 17.12.2019, the Haryana Real
Estate Appellate Tribunal observed- as under '
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"34. Thus, keeping in view our aforesaid discussion, we gre of the
considered opinion that the provisions of the Act are Quasi
retroactive to same extent in aperation and w

e . ETILENE]

" il i S v, -

completion. Hence in case f delay in the offer/delivery of
possession as per the terms and conditions of the agreement for saie
the allottee shall be entitled ta the interest/delayed pPossession
charges on the reaspnable rate of interest as provided in Rule 15 of
the rules and one sided, unfalr and unreasonable rate of
compensation mentioned in the agreement far sale'is liable to be
ignored.”

16. The agreements are sacrosanct save and except for the provisions which

17,

have been abrogated by the act_itsaiféfu_@;l&er. it is noted that the MOU has
J,:i's no scope left to the allottee to
negotiate any of the clauses contained therein, Therefore, the authority is
of the view that the ¢ uﬁ:fj‘ ble u o ous heads shall be payable
as per the agreed tErVZ.é?? o ndlﬁﬁ?ﬁfﬁte HI'.DQ subject to the condition
that the same are in ?g_ﬁﬁfdanc& with th'u:" Plans/permissions approved by
the respective dep '%qu_ﬁfﬂﬂ?pﬁtﬂl# duthorities and are not in
contravention of any'gther, Act, rules, Fta.tutﬂs, instructions, directions
issued thereunder and are not unreasonable or exorbitant in nature,
Findings on the relief sought by the complainant.

G To refund the entire amount deposited alongwith prescribed rate of

interest.

been executed in the manner thatt

-Eoh o

=

The complainant was allotted a unit admeasuring 1000 sq.ft. super area, in
the project namely *L&hﬁma.rk Corporate centre’ at Sector 67, Gurugram
vide MOU dated 28.07.2011 for a sale consideration ufRs.SS,d»l],[l[}B,!— and
the complainant has paid it all while executing the said MOU. Thereafter, a
space admeasuring 1000 sq.ft. was revised to 1 100 sq. ft. and the same was
intimated through reminder for taking over of possession dated
14.05.2019.
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18. Vide proceeding dated 05.04.2024, the counsel for the complainant stated
that the offer of possession sent by the respondent to the allottee was
enclosed with an illegal demand Le, Rs.78,43,304/- (as per Annexure R11
Page 98] against the total saje consideration oi unit of Rs.55,40,000/-, hence
it was not a valid offer of possession. Further stated that the complainant is
no more willing to continue with the project and is seeking refund along
with interest, |

19. On the contrary, the counsel for the respondent stated that the demand
raised by the respondent was nevm'i@}l‘;llmged by the com plainant and was

not challenged even by filing the | om
20. In the present complaint, the cumplalﬁant Intends to withdraw from the
projectand is seeking rqf}]m'qﬁfheﬁnuuntj:afd byhim in respect of subject
unit along with inteméﬁ%-ﬁe pr‘éqé:ﬂhé'rd rate a&pruvidéd under section
18(1) of the Act. Sec. 18(1) of the Act is reproduced below for ready

reference: \'p | !
‘Section 18: +%5@ﬂmﬁmﬁmd compensation
18(1). if the pr ?eg s to'.complete or is unable to give possession
of an apartment, plot, _;I?@uifﬁ‘fﬁgf— ,
(a} in accordance with the rerms.of the agreement for sale or, as the
case may be, duly completed by the dare specified therein: or
(b} due to dis tiuante of hi u#ﬁ%«; developer on account of
suspension “&Mpﬂ,ﬁ%ﬁ;ﬂgﬁ ation wader this Act or for
any other reason, e
he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project withoue prejudice to any other
remedy available, to return the amount received by him in
of that apartment, plot, building, as the case may be, with interest
at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act;
Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
defay, till the handing over of the possession, at such rate gs may be
prescribed.”
(Emphasis supplied)
21. Due date of handing over possession: As per the documents available on

record, no BBA has been executed between the parties and the due date of
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has to be taken into consideration. It was held n matter Fortune
Infrastructure v. Trevor ' lima (2018) 5 ScC 442 - (2018) 3 Scc (civ) 1
and then was reiterated in Pioneer Urban land & Infrastructure Ltd, v
Govindan Raghavan (2019) SC 725 -

"Moreover, a person cannot be made to wait indefinitely for the
possession of the flats u!.fmtan'.ﬂl.them and they are entitled to seek
the refund of the amount paid by, the L, along with compensation,
Although we are aware of the fiet EhOE when there was no delivery
pertod stipulated in the agre “ment; -'f':l"'f time has to be taken
into consideration. In thefSets and aircitmstances of this case, a time
period of 3 years would have been reasanable for completion of the
contract e, the an was iﬁ'qm%&g:’h@-n by Jasr‘quarmr af
2014. Further o dispubeas tathe fact that until now there is
no redevelopment of the property. Hence in view of the above
discussion, which degw us to an irresistible conglusion that there is

is5ue Is answered™ .
Accordingly, the due w fp s%&ss}ianiﬁs calculated as 3 years from the
1 i ||

date of signing of Muﬂ:,_’f_ﬁ refore, the due date of handing over of the
possession for the space/ uﬁﬁ’g‘:’utu&&put ﬁu;be 28.07.2014,

The respondent cnmp'anﬁcnﬂplell;ei HLE I@ugs&rutﬁ?n and development of
the project and got the OC on 26.12,2018. Although, the possession of the
unit has not been handeq over till date. This s a case where the promoter
has already obtained occupation cerrlﬁfai:e. Moreover, the allottee has
approached the Authority seeki ng withdrawal from project after a passage
of more than 3 years from date of obtaining occupation certificate and never
before. The allottee never earlier opted/wished to withdraw from the
project even after the due date of possession.

In the instant case, the unit was provisionally allotted vide
MOU(memorandum of understanding ) dated 28.07.2011 and the due date

for handing over for possession was 28.07.2014. The 0C was received on
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26.12.2018. However, the complaint surrendered the uniton 18.02.20272 by
filing the present complaint. Therefore, in this case, refund can only be

Estate Regulatory Authority Gurugram (Forfeiture of Earnést money by the
builder) Regulations, 1 1(5) of 2018, which provides as under-

5. AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estate (Regulations and Deueféapmentj Act,

2016 was different. Frauds were carried out withour any fear as there was

ne law for the same byt now, in view of the above Jocts and taking into

consideration the Judgements of Hon'ble National Consumer Disputes

Redressal Commission and .th.;.- JH:meI'_e Supreme Court of India, the

authority is of the v.rﬂ: E.F_iur '.:#E: ﬁ}rfe:'tqne.; emaunt of the earnest money

shall not exceed more than 10% of the constderation amount of the reg|

estate g, ﬂpﬂrﬂ'}?fﬁtg?fﬂvbﬂﬂﬂfqg as the case mﬂ':;!n.’ be in all cases where

the mnmﬂutr‘ari ::-__,|.;'|_I mf ﬂavatnfﬁ;‘g.i_ﬂt is grude by hfra:hb.uffdsr in a unilateral

manner or the buyer intends to withdraw from the project and any

agreement r:anhl:rﬁﬂnj any cfaﬁse cantrary to rhe'uﬁ:resm'd reguilations

shalf be void and m:.r{ MPE_?"ET m:g hu&f*{i'
Thus, keeping in view the aforesaid factual and legal provisions, the
respondent is directed to refund the paid-up amount of R, 55,40,000/-
after deducting 109 Of the sale consideration of Rs. 35,40,000/- being
earnest money along with an interest @10.85% p.a. (the State Bank of India
highest marginal cost of leﬁding rate (MCLR) applicable as on date +2%) as
prescribed under rule 15 of the Haryana Real Estate (Regulation and
[levelupment} Rules, 2017 on the refundable amount, from the date of
surrender i.e, 18,02.2022 tijl actual refund of the amount after adjusting
the amount of assured return paid by respondent within the timelines
provided in rule 16 of the Haryana Rules 2017 jhid.
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H.  Directions of the Authority:

26. Hence, the Authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the functions entrusted to the Authority
under Section 34(f) of the Act of 2016:

I. The respondent/promoter js directed to refund the paid-up amount
of Rs.55,40 000/~ after deducting 10% of the sale consideration of
Rs.55,40,000/- being earnest money along with an interest @10.854%,
Pa. on the refundabie amount,
18.02.2022 till actual refund ?j:ﬁ unt after adjusting the amount
of assured return paid by"rispﬂndent.

ii. A period of 90 dags' {sgweh to ﬂmﬁspﬁndﬁnt to comply with the
directions given mﬁus order and fa[ling which legal consequences
would follow,

27. Complaint stands dlsﬁuseﬂ of.

28. File be consigned to the regl’my

e Rect -
HARED £, "=
LALREN ! k ; 3 mar Arora)

=" Member
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 31.05.2024
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