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ORDER

1. The present complaint has been filed by the complainant/allottee under

section 31 of the Real Estate (Regulation and Development) Act, 2016

(in short, the ActJ read with rule 29 of the Haryana Real Estate

(Regulation and DevelopmentJ Rules, 20L7 (in short, the Rules) for

violation ofsection 11(4J(al ofthe Actwherein it is inter alia prescribed

that the promoter shall be responsible for all obligatiorrs,

responsibilities and functions under the provision of the Act or the rules
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rnd regulations made there under or to the allottee as per the

rgreement for sale executed inter se.

Unit and proiect related details

Ihe particulars of the projecl the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession and delay period, if any, have been detailed in the following

[abular form:

s.N. Particulars Details

1. Name of the project "Grand IVA", Sector 10 3, Gurugram

2. Nature of project Affordable Group Housing Colony

3. Licensed area 9 acres

4. Dl'PC License no. 157 of 2014 dated 11.09.2014 and valid ,rp
0 5.05.2 0 21

l)

Name of Iicensee JMK Holdings Pvt, ltd.

5. HAIIERA Registralion
tIo.

Registered

13 of 2017 dated 03.07 .2017 and valid u p t c

28.03.2021.

6. Unit no. FIat no. 2-016, 2BHK [Type C], ground fl,ror

lDase no. 24 of the complaintl

7. Carpet area 613.31 sq. ft. (Carpet Areal

[Annexure P2 at page no. 24 ofthe complai tl

8. Date of allotment 30.05.2016

[Annexure P2 at page no. 24 ofthe complail tl

9, Date of buyer's
agreement

23.06.2016

[page no. 26 ofthe complaint]

10. Approval of building
plans

11.05.2016

[As per the details provided by the pla

branch of the authorityl
nrng
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I l. I Lnvironment cleardnce | 29.09.2016

llo'npr"i",M"E"froz:l

[As per the details provided by the plan
branch of the authoritvl

lng

12. Possession Clause 3. Possession

3.1, within 4 years from the qppr|vo
building plans or grant of environme
clearance, whichever is later."

of
'ttql

13. Due date of possession 29.03.2021,

[Calculated from the date of environmr
clearance i.e.,29.09.2076 being later + 6-m
grace period as per RERA notification 3 of i
on account of COVID- 19]

ntal
rnth
020

14. Total sale consideration Rs.2 5,00,79 0/-

[As per customer ledger- dated 2+.07.2:.0'2
page no. 51 ofthe complaintl

at

15. Amount paid by the
complainants

Rs26.69,59 4 /-
[As per custoner ]cdger dated 24.07.,:02
paqe no. 51 ofthe complairtl

at

16. 0ccupation certificate 20.04.2021 as stated by the counsel for
respondent during proceedings and al:
copv supplied

the
oa

17. 0ffer of possession 24.07.2027

[Annexure P5 at paqe no.50 ofthe corDl)lairl

18.

19

Possession letter

Conveyance deed

31.10.2021

[Annexure P7 at page no. 56 of the complai:r

1,0 .09 .2021,

rl

Facts ofthe complaint:

That in November 2015, the respondent issued an advertisement in

leading newspapers for inviting applications from general public for

booking of residential apartments in their proiect called Grand IVA ,

Sector 103, Curugram. The respondent also approached the

complainant to invest and buy a flat in the project of respondent, which
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was under construction since 2 015, the project namely,,GRAND IVA,,in

the Sector-103, Gurugram (hereinafter referred to as,,Said project,,). In

December 2017, the complainant had a meeting with respondent at thc

respondent's branch office at Tower - A, Signature'Ior,rrer, South City,
.1, 

Gurgaon 12 2 001 where the respondent explain that the allotment of
apartments shall be done through draw of lots as per procedure definccl

under Affordable Housing Policy 2013 norified yide No. pF-27 /4U921
dated 19.08.2013, and payments towards consideration value wjll bc

made as per Affordable Housing Policy i.c 5%r on Booking, 20% on

Allotment and balance 75(/o of the amount in six cqual monthll,

installments over three years period. All payments are tinte bound ancl

have no relation to the construction status oF the project. 1.h0

complainant while relying upon those assurances and belicving them to

be true, complainant submit application with respondent. for Z UllK nar,

measuring carpet area 613.31 sq ft and balcony area 9 5.10 sq ft under

draw oflots in the aforesaid project ofthe developer and made paymcnt,

of application anount of Rs. 1,25,039/- vide Inst No. 719380 dr 8tr,

I)ecember 2015.

'Ihat in the said application form, the price ofthe said flar was agrcecl at

the rate of Rs. 4000/- per Sq. ft. for carpet area and Rs 500 per sq it for.

balcony area as mcntioned in the said application form. At the trne ,r

executioir of thc said application form, it was agreed and promised b1,

the respondent that there shall be no change, amendment or variatiorL

in the area or sale price of the said flat fiom the area or the pri.u

committed by the respondent in the said application form or agrurr

otherwise.

5. That on 30/05/2016 the respondent issued an offer of allotment

through Ietter dated 30/05/2016 in the name of complainant,
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respondent offered a residential unit no. 02-016 ( Carpet Area 631.31

sq ft and balcony area 95.10 sq ft] "Grand IVA" Sector 103, Gurgaon,

Haryana at price of Rs.25,00,790/-. (Exclusive of taxes).

The respondent raise a demand of 200lo of consideration value whilc

issuing the allotment letter to complainant, which is contrary to thc

advertisement issued by respondent and also divergent from th€r

payment plan specified under Affordable Housing policy 2013 notified

vide No. PF-27/48921 dated 19.08.2013. The complainant opposes th€l

payment demands ofthe respondent. The complainant visited the office

of respondent on Z0/1,0/201,6 to resolve the issue of unreasonablcr

demand ofpayments in amicable mannerbut respondent did not rectiry'

the mistake ofrespondent's selfproclaim & arbitrary payment plan and

taking advantage his own wrong, respondent keep on sending thr,

demands for installment as per his arbitrary payment plan, which is;

unfair and fraudulent trade practices.

'Ihat from the date of submitting application for allotment 08.12.2015

and till 24.07 .2021, the respondent had raised various demands for thr,

payment ofinstallments on complainant towards the sale consideratiorL

of said flat and the complainant have duly paid and satisfied all thos(,

demands as per the Haryana Affordable Housing Policy 2013 withoul

any default or delay on their part and have also fulfilled otherwise alscr

their part of obligations as narrated in the unsigned flat buyers;

agreement. The complainant were and have always been ready and

willing to fulfill their part ofagreement, ifany pending.

'Ihat as per buyers agreement dated 05,08.2 016, the sales consideratiorL

for said flat was P.s.25,00,79?l- fwhich includes the cost of providinti

the common facilities I exclusive of Service Tax and GST. Thc

complainant have already paid Rs. 27,58,902/- towards total sale

7.
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consideration and applicable taxes as on today to the respondent, a:i

demanded time to time

That on the date agreed for the delivery of possession of said unit as per'

advertisement and later on according to the Haryana Affordablc

Housing Policy 2013 is 30.05.2020, the complainant had approachcrl

the respondcnt and its officcrs for inquiring the status of delivery oi

possession but none had bothered to provide any satisFactory answc'

to the complainant about the completion and delivery said flat. Thr:

complainant thereafter kept running from pillar to post asking for thc

delivery of his flat but could not succeed in getting any reliable answcr.

'fhat the time limit prescribed under the affordable housing policy ha i

already expired and over. It appears from the conduct ofthe respondent

that he was not intended to deliver the possession of the said flat/ ulrit

to the complainant/ flat buyer within due time. The respondent's duty'

is bound to complete the proiect as well as unit/ flat within th3

prescribed time limit of four years under the provisions of affoldabi:

housing policy 2013 which the respondent never intended to fulfill an,l

resorted to all kind ofunfair trade practice and tactics while transactillq

with the complainant.

'fhat on 24.07. 2021,, lhe complainant issued an intimation regarding

offer of possession letter dated 24.07.2021'. 'l'he offcr ol'possession by

the respondent was an invalid offer of possession because as thc

respondent sent offer of possession letter without completing tht:

construction work at site, and the said offer of possession letter also

acconrpanied with unreasonable additional dctlands n'hich arc

unilateral, arbitrary and contrary to the guidelines and policy terms ,&

conditions of tlaryana Affordable Policy 2013. 'l'he respondent did not

even credit a single penny for delay possession charges as per Rl'lRA Act

10.

1"1 .
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2016. The respondent forcing complainant to execute affidavit cum

undertaking to get possession of flat, through the execution of affidavit

cum undertaking respondent want himself immune from any liability ol
delay possession interest payable under IIERA act 2016. The

respondent raised a demand of administrative charges Rs 17,700/-.

advance electricity charges lls. 6000/-, external electrification chargcs

Rs 19,823/-, IFSD( interest free security depositel of lls15,000/-, meter

connection charges Rs 4,544 /-,water connection charges( area based)

Rs 3,207/-, and user charges for operational cost of utility services of Rs

24,655/- and Rs. 4,438 for GST thereof while the maintenance is free

for five years under affordable housing policy 2013 and CST is not

applicable. The demand ofthe said maintenance and GST is illegal which

is created by the respondent /promoter through Skyfull Maintenancc

sel'vices pvt ltd, a promoter's group company. Thc promoter is trying to

extort hard earncd money oIthe low ilcomc group flat buyer-including

complainant, by rnaking such illegat and unjust demands.'l'he said

demands are illegal & contrary to the provisions of affordable housing

policy 2 013 and clear violations.'fhe complainant opposcd all the illcgal

demands of respondent and under protest made the payment of all

unjustilied demands of respondent in want of taking the possession r)l

said flat, but even after paying all aforesaid payments on 5tr,August

2021, respondent took 3 nlonths to provide the possession of flat i.c.

31,.10.2021 .

12.'l'haton 01.0U.2021 complainantwrotean enlail inform respondentthal

respondent is crcating anomaly by delaying the possession alld b1,

imposing unilateral, arbitrary and unjustified charges which are lot
speciliecl in buycrs agreement and affordable housing policy 201.1,

complainant also urge respondent to compensate thc complainart fol

Page 7 ol2B
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delay possession charges at the rate of interest specified in REIIA Acl

2016. The complainant makes it clear to respondent that, respondcrrt

should refund the cxcess amount charged from complainant and

adequately compensate the complainant for delay poss€rssion intercst,

otherwise complainant will approach thc appropriatc forum to gct

redressal which is a gross violation of Haryana Affordable llousing
Policy 2 013.

'Ihat on 31.10.2021, the respondent gives thc physical handover ofsaicl

flat to complainant, which complainant accepted under protest, as thc

respondent did not refund the excess payment ch;rrged iionr

cornplainant till that tilne.

'fhat after taking possession of flat on 3l.lO.2O2"I under protcst,

complainant informed respondent towards incomplete and the pending

construction work of the project. 'Ihe complainant demanded Credit ol

lnput tax creclit, interest for delayod possession period as per RljR Act

2016 and urges^ respondent to withdraw such unreasonable dentaDcls

and fullill the obligation of providing and earmarked trvo whccli,r.

scooter parking space as prescribed in policy. As on 22/1.2/2021 Lho

respondent cjid not cornpleted the construction activitics at project sitc.

complainant's representative visited the flat on 22.12.2021 and found

that respondent did not made the arrangements of two whcclc,r

parking, instead respondent create extra flats in the place of proposcd

s^tilt two whcelcr parking area, which is a gross violation of IIaryana

Affordable Housing Policy 2013

Relief sought by the complainant:

74.

C.

15. 'fhe complainant has sought following relief(sJ:
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i. respondent to pay del ion charges alon;l

ibed rate of interest.

the respondent from im

payment plan which is

ng a self-proclaim &

from payment plan

under Harvana Affo Policy 2013 and

any interest onals o in Respondent from

compl nt for paying i llaryana Affordabkr

Housi Policy 2013 inst the arbitrar-v

payme ts demands -proclaim & arbitrar',/

t plan of respo

lt1. Direct

space,
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e
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sof

thevll. interest free

taken from
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vi. Re

f any

iv. I) irec t

1.77 00 /- alr

Direct

Direct

securi

compl

the respondent to

to refund

available parking

r parking sitc:;,

space.

ve Charges of Rs.

Advance Electricity

of Rs. 6000/- from

electrification

on charges of Rs.

ll

taken from Complai

respondent to refund rge lbr

deposit of Rs 15,

nt.

already

4s44/ from complainant.
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ix.

x.

Direct the respondent to refund water connection charges of

Rs.3207 /- from complainant.

Direct the respondent to refund of maintenance or operational

cost of utility services Rs 29,093/- already taken from

complainant.

Direct the Respondent to construct community sites as per the

guidelines of Haryana Affordable !lousing Policy 2013.

D. Reply by respondent:

'fhe respondent by way of written reply dated Ll.07.2023 madc tho

following submissions;

16, 'lhat the complainantvide application no.227 41 dated 08.12.2015 had

applied to the respondent lbr allotment ol flat in the projcct "GRANI)

IVA" under the Aflordable Housing Policy 2013.

'1_7 
. 'fhat in terms of the Affordable Llousing Policy 2013, the draw of lols

was held on 25.05.2016 in presence ofthe officials of the Directoratc of

'[own & Country Planning and the complainant was succcssful in th(]

said draw and accordingly the respondent issued the allotment of thr:

flat being flat 16 in 't'ower-2, having carpet area 613.31 sq.ft on 8th floor

together with the two wheeler parking site, in the project.

'fhat thc aforesaid allotment was subiect to paymcnt schedulc rvhiclr

was time linl<ed and independent ofstatus ofthc constructions. I"urthcr,

buyer's agreement was executed daied23.06.2016 by and betwecn thc

parties wherein the delivery of possession of flat was subiect lo tho

terms and conditions as contained itt the agrcc)nent.

18.
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2L.

'fhat the approval for thc project "GltAND IVA" from the Directoratc r)1,

'fown & Country Planning was received vide approval dated.15.09.201S

while the environment clearance was received vide approval datcd

29.09.2016.

'fhat the occupancy certificate for the building was received on

20.04.202L and accordingly offer of possession was made to tlrc

complainant vide offer of possession letter date.l 24.OZ.2OZ1.

'fhat it is respectfully submitted that prior to the completion of thc

project, various force majeure circumstances fsuch as construction

bans, Covid-19 pandemic, various lockdowns etcJ affected the rcgulirr.

development of the real estate project. 'l'he deadly and contagir)Ls

Covid-L9 pandemic had stluck which have resulted in unavoiclablc

delay in delivery ofphysical possession ofthe apartment. In fact, (lovid

19 Pandemic was an admitted force majeurc event which was bcyoltl

the power and control of the respondent.

22. 'lhat therefore, it is manifest that both the first wave and second rvar,c

ofCovid had becn rccognizecl by this Hon'blc Authority and the II0n'b li:

Haryana Real Ilstate llegulatory Authority, Panchl<ula to be For.cc

Majeure events being calamities caused by nature which had advcr.scll'

affected regular development of real cstate projects. All these facts h.r,, r:

been mentioned hereinabove to highlight the devastating impact of

Covid-1.9 on businesses all over the globe.

23. 'fhat it is respectfully submitted that all these facts were and are in the

notice and knowledge of the complainant and the complainant has

20.
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pleaded deliberate ignorance about the same.'l.he complainant has

intentionally omitted any reference to the aforesaid clauses cl

agreement and hence there is no delay on the respondent in handingl

over the posscssion of the flat to tl'rc complaiIlant.

24. 'fhal it is respectfully submitted that the respondent after reccipt 01'

occupancy certificate from the Town & Country Planning I)ep;lrtrlrcrrt

Ilaryana, issucd oIfcr of possession vidc lctter dated 23.07.20:]

requesting the complainant to accept the possession and executc lh(l

necessary documents for the execution of the conveyance deed of tltr:

given flat. 'fhe conveyance deed was executed and the flat was reaciy [o r'

the physical possession by 70.09.2021 but the colnplainant has tal('r11

the delivery of the flat on 31.10.2021

25. All other averments made in the complaint were denicd in toto.

2(r. Copies of all the relcvartt documcnts havc been filed and placccl .rI

record. Their authenticity is not in dispute. Hence, thc complaint can bc

decicled based on these undisputed documents and submission rradc by

the partjes,

E. Jurisdiction of the authority:

27. 'Ihe authority observes that it has territorial aswell as subjecL nrat'(r

lurisdiction to adjudicate the present complaint for the reasons git L'tr

below.

E. I Territorial jurisdiction

As per notification no. 1/92 /2017 - 1'l'CP dated 1,4'l2.201.7 issued L'y

'fown and Countt y Planning Department, thc jnrisdiction ol lLeal I'lst l. tr

I'age 12 ol i:tl
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Regulatory Authority, Gurugram shall be entire Gurugram District Ibr

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

district. Therefore, this authority has completed territorial jurisdiction

to deal with the present complaint.

E, II Subiect matter iurisdiction

Section 11[4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)[a) is

reproduced as hereunder:

Section 11(4)(a)

Re responsible for all obligotions, responsibilities and lutlctions under the

pravisions of tllis AcL or tlrc rules atlcl regulaLians tnacle thercundet at to
the ollottees as per the ogreement for sole, or to tlle ossaciaLion ol
allottees, as the case moy be, tillthe conveyance ofallthe apartmettts, plots
or buildings, as the cose may be, to the allottees, or the conlmon oreos to

the association ofqllottees or the competent authoriqr, os the case moy be;

Section 34-Functions of the Authority:

34(l) of thc Act providcs k) ensure compliance ol the obligations cast

upon the promoters, lhe allottees and lhe rcal estate agcnts under lhis
Act and thc rules and regulalions made thereunder.

28. So, in view of the provisions of the Act quoted above, tllc authorily l)es

cornplcte jurisdiction to dccidc thc conrplaint regarding tron-comp lia nr:c

of obligations by the promoter leaving aside compensation which is to bc

decided by the adjudicating officer if pursued by the complainants at a

later stage.

F. Findings on the obiections raised by the resPondents.

Obiection regarding force maleure conditions

The respondent-promoter has raised the contention thaI thc

construction of the project was delayed due to reasons beyond thc

control of the respondent such as COVID-19 outbreak, lockdown due to

Page 13 of28
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outbreak of such pandemic and shortage of labour on this account. The

authority put reliance judgment of Hon'ble Delhi High Court in case titled

as M/s Halliburton Offshore Services Inc. V/S Vedanta Ltd. &

Anr. beoring no. O.M.P @ (Comm) no. 88/ 2020 ond I.As 3696-

3697/2020 dated 29.05.202 0 which has observed that-

"69. The past non-performance ofthe Contractor connot be condoned

due to the C0VID-19 lockdown in March 2020 in lndia. 'l'he

Contractor wos in breach since September 2019, Opportunities were
given to the Controctor to cure the same repeotedly. Despite the some,

the Contractor could not complete the Project. 'fhe outbreak oJ q

pandemic cannot be used as an excuse for non- performance of a
contract for which the deadlines were much before the outbreak
itself."

30. Irurther, the authority has gone through the possession clause of the

agreement and observed that the respondent-developer ploposes to

handover the possession of the allotted unit within a period of four year s

from the date of approval of building plan or from the date of grant of

cnvironment clearance, whichever is later. In thc present case, thc'd:rto

ofapproval of building plan is 11.05.2016 and environntent cleataDcc ts

29.09.2016 as mentioned in the reply. The due date is calculated froln tho

date of environment clearance being later, so, the due date of subject u n it

comes out lo be 29.09.2020. Further as per HAREM ttotificatiotr trrs.

9/3-2020 dated 26.05.2020, an extension of 6 months is granted [.n'

the projects having completion/due date on or after 25.03.2020.1\a

completion date ofthe aforesaid project in which the subject unit is bcing

allotted to the complainant is 29.09.2020 i.e., after 25.03.2020.

Therefore, an extension of6 months is to be given over and above the duc

date of handing over possession in view of notification no.9l3-2A20

dated 26.05.2020, on account of force maieure conditions due to

outbreak of Covid-l 9 pandemic. So, in such case the due date for hand it rg

over of possession comes out to 29.O3.2021.
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G. Findings on the reliefsought by the complainant.

3 1. lt has been contended by the respondent that o n executio n of co nveyan ce

deed, the relationship between both the parties'stands concluded and trrt

right or liabilities can be asserted by the respondent or the complajnar ts

against thc other. 'l'herefore, thc complainants are estopped front

claiming any interest in the facts and circumstances of the case.

3 2. lt is important to look at the del'inition of the term 'deed' itself in oldcr to

understand the extent of the relationship betwcen an allottec all(i

promoter. A deed is a written document or aD instrument that is sealr,c,

signed and delivercd by all the parties to thc contract [buycr and seller].

It is a contractual document that includes legally valid terms aDd ji
enforceable in a court of law. It is mandatory that a deed should ltc irr

writing and both tl)c parties involved ntust sigu the clocument. ThLls ,l

conveyance deed is essentially one wherein the seller transfers all rigl ts

to legally own, keep and enjoy a particular asset, immovable or nrovablr,.

In this case, the asscts under consideration are immovable property. Olr

signing a conveyance dced, the oliginal owner transfers all legal riglts

over the property in question to the buyer, against a valid consideratir]rr

(usually monetaryJ. 'lherefore, a'conveyance deed' or 'sale deed'implic-.

that the seller signs a document stating that all authority and owncrshilr

of the property in question has been transferred to the buyer.

33. Irrom the above, it is clear that on execution of a sale/ conveyance clcr.rL,

orly the title and interest in the said immovable property (herciD I r.r

allotted unitJ is trilnsferred. Ilowcvcl', the conveyancc dced docs not

conclude the relationship or marks an end to the statutory liabilities aId

obligations of the promoter towards the said unit whereby the right, tir l-.

;rnd interest has becn transferred in the namc ofthe allottee on executirJn

of the conveyance dced.

Complaint No. 1075 of 2023

l)age 15 ol 2rj



ffiHARERA
#-eunuoqnrt/ Complaint No. 1075 of 2023

34.The authority has aJready taken a view in in Cr no. 4037/2019 and
others tiled as Varun Gupta V/s Emaor MGF Land Limited and others
has observed as under:

47. ....the autharity observes thot the execution of cl conveyance cleeLl .loes naL

conclude the rclaLiot)ship ar ntorks aD en(l to tht ltQbilities antl obli!)utk)ns al

the pramoter towar(ls Lhe sai.l unit whercby the right, title on.l interest hos

been transkrred in the nome oJ the alLottee on execution oJ the conveyet)ce

Therefore, execution o[ a conveyance dccd clocs not conclllclc t t,]
relationship or marks an end to the Iiabilitjes and obligations oI tl.r,,.

promoter towards the subject unit and upon taking possession, alld/or
executing conveyance deed, the complainant never gave up his statutor,,,

light to seel< delayecl possession charges as pcr the provisions of thc sairi

Act.

35. After consideration ofall the facts and circumstances, thc authority h ol,l:j

that even after execution of the conveyance deed, the complainanr

allottee cannot bc precluded from his right to secl( clel:ry posscssrL;rr

charges front the resp on de nt-p romoter

G.l Delay Possession Charge

36. In the present complaint, the complainant intends to continuc rvith thr,

project and are sccking delay possession char.gcs as provided undcr tht:

proviso to section 1U(1J ofthe Act. Sec. 1u (11 proviso reads as under.

"Section 78: - Retutn of amount qnd compensation

1B{1). lf the promoter fails Lo complete or is unoble .o give
possession ofan opqrtment, plot, or building, -

Provided that
withdrow from

where an allottee does not intend to
the project, he shall be paid, by the
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promoLer, interest for every month ofdeloy, till the handing

over ofthe possession, qt such rote as may be prescribed."

37.Clause 3.1 ofthe flat buyer's agreement provides the time pcriod rrf

handing over possession and the same is reproduced below:

(i) "SubjecL Lo liarce Mojeurc circumsLctnces, inLervenLion oJ

Stotutory A\tthoritias, receipL oj occuptlLnn certiJicote ond
Allottee having timely conplied with all its oblillqtians,

formalities or documentation, os prescribed by Develaper
and not being in deJault under an! port hereof ond l:lat
Buyer's Agreenent, inclltding but nat liDlited Lo the Iinlely
payment of insLollments of the other chLtrges as per the
pdynteDt plon, SLomp Duty and regisLr]tian churgas, Lhe

Developet prcposes Lo ofJbr possessiatl ol the SQitl l;loL Lo tlle
Allottee within a period of 4 (four) years liont the date of
approvol ol building plons or gfttnt ol environment
clearance, (hereinafter referred to os the "Catnmencetnent

Dqte"), whichever is later,."

38.At the inception, it is relevant to comment on the pre-set posstssitrrr

clause of the tlooI buycr's a8reement whercilt the Posscssioll Ilas bt'ctr

subiected to numel'ous terms and conditions and force majeulc

circumstances, 'fhe drafting of this clause is not only vagltc bttt sO heavily

loaded in favour of the promoters that even a single delault by .lrtr

ruliottcc in hLlfilling c-rbligations, formalities atrd clocutncltt;rtions ctc. Js

prescribed by the promoter may make the posscssion clausc irt'elovrnt

for the purpose of allottees and the commitment date for handinll ov,rr

possession loses its meaning. 'l'he incorporation oI such c]ause in llrc

buyer's agreerrent by the promotcr is jtlst to cva(le the riability to\var(ls

timely clelivcry of subject unit and to deprive the allottec of his t'ight

accruing after delay in possession. 1'his is just to cornmcnt as to ho\'\' thc

builder has misused his doninant position and drafted s uch mischicvc 'ts

clause in the agrccmcnt itttd thc allottcc is lc[t rvith no option bLll to :il]rr

on the dotted Iines.

39. Admissibility ofgrace period; The promoter has proposed to hancl o vcr'

the possession olthe sajd flat within a period of4 years fronl thc (lat(' ot
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approval of building plans (11.05.2016) or grant of environment

clearance, (29.09.2016) (hereinafter referred to as the "Commencement

Date"J, whichever is later. The period of 4 years is calculated froln

environment clearance i.e.. 29.09.201,6 being later. The period of 4 ye;rrs

expired on 29.09.2020. The respondent has sought further cxtension .'f

a period of 6 months on account of Covid-].9 (after the expiry of the said

time period of 4 yearJ but there is no provision in relation to grace period

in Affordable Group Housing Policy, 2013. Since the period of 4 ye:rrs

expires on 29.09.2020 the authority after considering the facts and

circumstances of the case and acting under its notification no 9 /3-2020

LIARERA/GGMIAdmn) dated 26.05.2020 hereby allows thc 6 months

grace period ovcr and above the 4 years Therefore, the due datc of

handing over possession is 29.03.202-l .

40. Admissibility of delay possession charges at prescribed ratc of

interest: The complainants are seeking delay possession charges at tlr(l

prescribed rate olinterest on the amount already paid by him. flowc\,Cr,

Proviso to section 18 providcs that whcre all allottec doos not illtcld to

withdraw from tllc projcct, he shall be paid, by the prornotcr, intcrcsl :t,t'

cvery month of dclay, till the handing over of possessior, at such l'Jl(-' i.s

rnay be prescribed and it has been prescribed uuder rulc' 1 5 of tlrc rules.

llulc 15 has becrl reproduccd as undet-:

Rule 15. Prescribed rqte oI interest- IProviso to section
72, section 18 and sub-section (4) and subsection (7) oJ
section 791

(1) For the purpose ofproviso to section 72; section 1B; ond
sub-sections (a) and (7) oI section 19, the "interest at
Lhe rote prescribed" sholl be the SLaLe Dotlk oJ lndia
highest tnarginal cost oJ lending rote +24/0.:

Provided that in case the State Bonk af lndio
marginal cost of lending rote (MCLR) is not in use, it
shall be replocecl by such benchmark lending rates
which the Stqte Bankoflndio may fixfrom time to time

for lendng La the generol public.
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41. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed ratc of
interest. The rate of interest so determined by the legislaturc, is
reasonable and if the said rule is followed to award the interest, it \.,!ill
ensure uniform practice in all the cases.

42. Consequently, as per website of the State Bank of India i.c.,

https://sbi.co.in. the marginal cost of lending rate (in short, MCLRI as on

date i.e.,02.04.2024 is 8.85%. Accordingly, the prescribed rate ofintcrLsr
rvill be marginal cost of lending rate +20/o i.e.,10.BSo/o.

4 3. The definition of term 'interest' as defined under section 2 (za) of the Act

provides that the rate of interest chargeable from the allottees by tlr0
promoter, in case of default, shall be equal to the rate of interest whi,jlr

tl)e promoter shall be liable to pay thc allottccs, in casc of tlelault. Ilri,
|clevant section is reproduced below:

"(za) "inLerest" means the rates of interest poyabte by Lhe
prantoter or tlrc ctllottee, as the case mcty be.
ExplanqLion- -For the purpose of this clause-
the rate of interest churgeable front the altattee by Lhe
prontater, in case of clefault, shctll be equal ta the rcLe aJ'
interest which the prcmoter shall be liable Lo ptly the
olloLtee, in case of default.
the interest payoble by the promoter to the olloLtee shall be

fronl the date the promoter received the amout)t or ony port
thercaf till the dote the onount or poft thereof ond interesL
t]lerean is refun(lecl, and the interest payable by the olloLtee
ta L]rc promoter shall be frotn Lhc date Lhe ollotLee cltlitLtlLs
itt pty|\ ttt t,,Ihc ptotnat, t t;ll tlpd,tt\ iri.p,u,t:

44.'l'herefore, interest on the delay payments from thc complainants shlrlL

be charged at the prescribed rate i.e., 10.85{/o by rlrr,

rcspondcnts/promoters which the same is as is bcing grantc.l to tlr(,
complainants in case of deiayed possession charges.

45. On consideration of the documents available on record and submission:r

made rcgarding contravention of provisions oF the Act, the autlroritv i:j

l)ilgc 19 ot ::{ i
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satisfied that the respondent is in contravention ofthe section 11(4)l'aJ

of the Act by not handing over possession by the due date as pcr thc

agreement. By virtue of affordable housing policy, 2013, the possession

of the subject apartment was to be delivered within 4 years from date ol

building plan approval or environment clearance whichever is later. Thc

period of 4 years is calculated from environment clearancu LC.,

29.09.2016 being later. The period of 4 years expired on 29.09.2020. As

far as grace period is concerned, the same is allowed for the reasons

quoted above Therefore, the due date of handing over possessiol is

29.03.202L. Accordingly, the non-compliance of thc mandate containcd

in section LL[4J(aJ read with proviso to section LB(1] of the Act on rho

part of the respondent is established. As such the allottee shall be paid,

by the promoter, interest for every month of'delay from due datc of

possession i.e.,29.03.2021 till the date of offer of posscssicrn i.,-..

24.07.2021. plus two months which comes out to be 24.09.2021,,tL

prescribed rate i.e 10.850/o p.a. as per proviso to Fection 18(l ) of the l\d
read with rule I5 ofthe rules.

G.ll Restrain the respondent from implementing a self-proclairn

& arbitrary payment plan which is divergent from payment plan

specified under Haryana Affordable HousinE Policy 2013 and also

restrain respondent from imposing any interest on complainant

for paying installments as per Haryana Affordable Housing Policy

2013 & protesting against the arbitrary payments demands

formulated under self-proclaim & arbitrary payment plan of

respondent

46. The complainant in its pleading stated that the respondent allotted the

unit on 30.05.2016 along with the demand of Rs. 5,28,294/- which is

more than 20% ofthe total cost ofthe unitwhich is also evident from thc

complaint No. 1075 of 2023
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allotment letter at pg. 24 of complaint. 1'he authority is of the view lh.l
the respondent is obligated undcr policy, 2013 to raise the dentartls as

per the payment plan mentioncd in the policy of 2013 and acc.)rdil)lll\r

clemands have been raised as per provisions ol said policy anil

complainants has not specified as to what is illegal demands raisccl in

r UlltrJVClltior) ol tlr, said p,rlil.y.

G.lll Restrain the respondent to charge external electrifica ti o ll

charges ofRs. 19,823/- from complainant.

4 7. The authority has alrcady cleliberated the said issue in complaint bear-ing

to.4031 of 2019 ltlled as Varun Gupta V/S Emoor MGI: Land Lttl.

wherein the authority has held that, if the allottee has alrcady paitl thc: t:

charges, then it would be unjust for him to pay further chargcs unclct- 1l e

head electrificati(tn chargcs despite there bcing a condition tor pJ) rrr,' rl

olthese chargcs in lhe buildcr buyer's agreemcnl, the allottcc shoul.l rlot

be made or compelled to pay amount towards electrification char!,cs.

Therefore, if the promoter in fact requires further mol.lcy [or ]ncctirr!l

cxpenscs to provide these basic infrastructures to the allottccs irr :lrc

project, the promotct shoLrld always givc a brcal< uP of tltcse expcltscr; 'tr

the allottee very transparently with cach and every detail.

G .lV Restrain the respondent to charge watcr connection chargr.:s

of Rs.3,2O7 /- from complainant

48. The authority has already deliberated the said issue in complaint bcarirlg

no.4037 oI 2079 titled as Varun Gupta V/S Emaar MGF Land I'td.

wherein the authority has held that the promoter would be entitled to

recover the actual charges paid to the concerned departments frol].] tnc

complainant/allottee on pro-rata basis on account of electricity

connection, sewerage connection and water connection, etc ic.
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depending upon the area of the flat allotted to the complainant vis-i-vis

the area of all the flats in this particular project. The complainant would

also be entitled to proof of such payments to the concerned departments

along with a computation proportionate to the allotted unit, belore

making payments under the aforesaid heads.

G.V Restrain the respondent to meter connection charges of lls.

4,544/- from complainant.

49. The respondent also demands a sum of 4,544/- besides taxes as meter

connection charges and the demand has been challenged by the allottcc

being illegal. However, while deliberating this issue in complaint bcaring

|to. 4031 of 2019 titled as Varun Gupta V/S Emoor MGF Lortd Ltd. Lltt:

authority has held that the promoter would be entitlecl to recovcr [l]r

actual charges paid to thc conccrnerl departncnts lionr tlrc

cornplairlant/allotlc.e(s] on pro-rata basis on accounl oI elcctlicLty

connection. However, the complainant[sJ would aiso bc ol)titlod to pr()(,1

ofsuch payments to the concenred department along with a computlrtio n

proportionate to the allotted unit, bcfore mal(ing p.rynrcnt undcI tlrc

;rlbresaid heacls. The moclcl of the digital meters iDstallecl in thc complc\

be sharcd with allotteeIs] so that they could verify the ratcs in the nrarli(,t

and the coloniser.

G.VI Restrain the respondcnt to chargc for maintenancc or'

operational cost of utility services Rs 29,093/- li-om complainant

50. The respondent in the present matter has chargeci operational cosl ol

utility of Rs.29,093/- for 12 months these are under the hc;rcl of

nraintcnance charges only. Moreovcl clause 4[v] of thc policy, 20l il ta ls

about nlainterance of colony after complction o[ project rvhich is

leproduced as under:
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A comntercial componenL of 40/o is being ollowed in Lhe projecl to enable Ll)c

coloniser to maintoiti the colony free-of-cost for ct period oJ live yeors frctn the

dqte ol gtanL oI occup]tiotl certilicate, ofter which Llle colany shall slu tl

translerred to tlle "associoLion of opartnlent owners constitLtted under the

Hqryctno Apqrtment Ownership Act 1983, for tnaintenance.'I he colomser shall nat

be allowed to retain the maintenance of the colony eithet tlirectly or indirecLl),

(through ony oJ its agencies) alLer Lhe end ol the scricllive yectrs period. Dngctgitjll

ony agency for such nlainLetlance \rorks shall be ot the sale cliscredo]t an(l tcrn)s

and cotlditions Jinolised by the "association of qportnent owners" constituLe(l

under the Aportntent OwnershO Act 1983,

5l.lt is pertinent to mention here that thc authority on 11 .t)+.2A'),'.),

Iequestcd D'fCP, Haryana to give clarificatiorl with rcspcct to thc issu{r of

rlaintenance. ln response ofthe said letter sent by the Authority, .rn cnr ril

daied,29.11'2022 has been received from D'l'CP intimating that thc iss'r:l

of free maintenance of the colony in terms of scction 4(v] ol trr]

Alfordable Group lJousing Policy, stands referred to the Covernment a r,l

clarification will be issued by D'I'CP as and when the approvals is reccivr:J

Irom thc Government. As per the clarification regarding maintcnrilrcc

charges to be lcvied on affordable group hor-rsing projccls being 1livt'rr irv

D'l'CP, Ilaryana vide clarification no. PF -27 A/2024 /367 6 dalt: -l

31-.01.2024, it is very clearly mentioned that the utility cltarges (illrich

includcs electricity bill, water bill, property tax wastc coLlection cl)ar[,cs

or any rcpair inside the individual flat etc.) can lro chargcd frorr] tlrc

allottees as per consumptions. Accordingly, the respondcnt is directc(l t.)

charge the maintenance/use/utility charges from thc complainantrj

allottees as per consumptions basis as has been clarified b1z thc

Directorate of town and (lountry Planning, Ilaryana v;de clariiicalirrtr

dated 31.01.2 024.

HARER,i.
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G.VII Restrain the respondent to charge for interest frse securitv
deposit of Rs 15,000/- from complainant

52,The complainant has pleaded that thc respondclrt is demancling l{:j

,15,000/- as IFSI). Thc authority has already decided thc above issr-ru rrr

complaint bearing no. CR/4068/2021 ritled as pradecp I(umar th|ou11lr

his attorney Suresh Kumor V/S pareeno lnfrastructure privote

limi ed whercill it was held that thc promoter- ntay bc allo,,vcd t0 collcc,

a reasonable amount from thc allottees under tlrc hcad ,,UiSD,,. Holr,cvt.r,

the authority directs and passes an order that the promoter must l<ccl

the amount collected under that head in a separate bank account aril
shall maintain thc account regularly in a very transpat.cltt manncr. Il all),

allottee of the projcct requires the promoter to givc thc details regarilir)[]

the availability oF IISD amount and the interest accrued thcreon, it rnUst

provide details to them. It is further clarified that out ol'this IIrMS/llrsl_,

account, uo amoLlnl can bc spcnl by thc prortrotcr.for lhc cxpctrditLrr.c lrtr.

rvhich hc is Iiable to incur/discharge thc liability undcr scctjon 14 ol tlrr.

Act.

C.VIII Direct respondent to earmark two-wheeler. parking fol
complainant in the said proiect "GRAND IVA". Sectot. 103 Gurugrar[,

Haryana

53. Clause4 (iiiJ(b) of the affordable policy, 2013 states thar only one t$,.,

wheeler parking site shall be earmarked for each flat which shall [rt,

allotted only to the flat owners. The parking bay of two-wheelers shall trc,

0.8mx 2.5m unless otherwise specified in the zoning plan. Accordingly

the respondent is directed to earmark one two-wheeler parking spacc t..r

the complainant in the project.

G. IX Direct the respondent to refund administrative charges of

Rs.17,700/- already taken from complainant

Complaint No. 1075 o1 2023
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54.The respondent also demands a sum of 1,7,200/- besides taxes es

administrative charges and the demand has been challenged by thr:

allottee being illegal. However, while deliberating this issue in complaint

bearing no. 4031 of 2019 titled as Vorun Guptq V/S Emaar MGI' Land

Ltd, "l'lle authority has held that the registration of property ar tlr(l

rcgistration office is mandatory for execution of the convcyance [salc)

deed between thc developcrs (seller] and thc homcbuyer (purchaser-J.

Ilesides the stamp duty, homebuyers also pay for execution ol th(l

conveyance/salc deed. 'Ihis amount, which is given to the developo s il
the name of registration charges, is significillrt. Thc aLrthoritl,

considcring the pleas of thc dcvcloper-prontotcr ditccts that a llonrilr;rl

amount ofup to 11s.15000/- can be charged by the prornoter - devclop.r-

for any such expenses which it may have incurred for facilitating th0 sa i(l

transfer as has been fixed by the D'fP office in this regard. For any oth:'
charges like inciclental/nrisccllaneous and ol lil<e natule, sirce thc salt){l

are not defined and no quantum is specified in tlrc builder brrycr'':;

agreement, therefore, the same cannot be charged.

G. X Direct the respondent to refund Advance Electricitl,

Consumption Deposit (ACD) Charges of Rs. 6000/- from ;rL'catl1,

taken from Complainant

55. The authority has already dealt with the above charges in the compliant

bearing no. CR/4147/2021 titled as yineet Choubey V/S Pareeno

ltfrastntcture Private Limited wherein the authority has held that th(l

charges under this head are being demanded so that the allottcc(s)

should have power connection in his/ her unit at the time of possessir;rr

and that amount should be adjusted in the electricity bill as pel tlrr:

consumption of power 'l'he authority has already dealt with the abo,7(l

charges in the conrpliant bearing no. CR/4147/2021 titled as Yineel
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Choubey V/S Pareeno lnfrastructure Private Limited wherein thr:

authority has held that the charges under this head are being demandr:d

so that the allottee(sl should have power connection in his/ her unit at

the time of possession and that amount should be adjusted in thc

electricity bill as per the consumption of power.

G, XI Direct the respondent to construct community sites as per

guidelines of policy, 2013.

56. The DTCP. Haryana inspects whether the said projcct is constructcd as

per the building plans and thereafter, the occupation certificate is issuecl.

Since, in the presert mattcr thc respondcnt has lcccivcd an occup;rlioD

certificate of the community building on 20.04.202L therefore, th:

complainants may approach the department for any grievanccs il tlr::

said sites are not constructed as per the approved building plan.

0.XI Litigation Cost

57.The complainant in the aforesaid relief is secking rclicf w.rt

compensation. Hon'ble Supreme Court of India in civil appeal titled rs

M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of UP & Ot-s.

(Civil appeal nos.6745-6749 of2021, dccided on 11.11.202lJ, has hcld

that an allottee is entitled to claim c()mpensation utrdel sections 12, 14,

I8 and section 19 which is to be decided by the adludicating officer- as

per section 7l and the quantum of compensation shall bc adjuclgcd b1"

the adjr,rdicatirg officcr having due r-egard to tl]c factors rne[tiono(l ir]

section 72, The adjudicating officer has exclusive jurisdiclion to dcal \'\'itlr

the complaints in respect of compensation

ll. Directions ofthe authority

58. IIence, the authority hcreby passes this order and issucs the followirrg

directions under section 37 of the Act to ensurc compliancc ol obllgatio rrs
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cast upon the promoter as per the function entrusted to the authoril-v

under section 34(f):

I. The respondents are directed to pay intcrest at the prescribed ratc

of 10.85% p.a. for every month of delay on the amount paid by the

complainant from the due date of possession i.e.,29.03.?021 lill

offer of possessio ni.e.,24.07 .2021plus 2 months 24.09 2021 to thc

complainant as per proviso to section 18[1] of the Act read with

rule 15 of the rules.

III.

II, 'l'he arrears of such interest accrued from due clate of posscssion

till its admissibility as per direction (i) above shall be paid hv thtr

promoter to the allottees respcctively within a pc|iotl of 90 ciay's

frour datc of this order as per rule 16(2) of the rulcs.

'l'he complainant is directed to pay outstanding ducs, ii any, allct-

adjustment of iltterest for the delayed period agaittst thcir ulril 1o

be paid by the I'espondents

'l'he rate of interest chargeable from the allottecs by the promoto r s,

in case of default shall be charged at thc prescribed I'alc i'r',

10.850/o by tire respo n dent/p romote rs which is the same relt('of

interest which the promoters would be liable to pay the allotte(, irr

case of clefault i.e., the delayed possession charges as pcr scctiorr

2 [zal of thc Acl.

'l'hc respondent shall not charge anything fiom the conlplair): r'ts

which is not the part of the agreement. Llorvever, holding chalgcs

shall not be charged by the pror.noters at atry point oI time c'r'r'rr

IV.
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Haryana lleal Estate Regulatory Authority, Gurugrarrr

Datedt 02.o4.2024
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as per law settled by Hon'blc

3864-3889 /2020

vt-j2-->
Vijay Kumar Goyal

Member
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after being part of agreement

Supreme Court in civil appeal no.

59. Complaint stands disposed ol

60. Irile be consigned to registry.

Ashok Sa

Member
Sanjeq
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