HARERA Complaint No. 6263 of 2022

@ GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no. : 6263 0of 2022
Complaint filedon : 19.09.2022
Date of decision : 21.05.2024

Mrs. Kuldip Duggal

Mrs. Rachna Bindra Complainants
Both R/o: H.No. 07, Green Park, Cool Road, Jalandhar
(Punjab).

Versus

M/s Haryana Shahari Vikas Pradhikaran (HSVP).
Regd. Office: Plot No. C-1,Tower-2, GTPL Bulding,
Infocity, Sector-34, Gurgaom.

Respondent
CORAM:
Shri Arun Kumar 3 /¢ Chairman
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora Member
Appearance:
Shri Ishaan Dang Advocate for the
complainants
Shri Vivek Verma Advocates for the respondent

ORDER
1. The present complaint has been filed by the complainant/allottees in Form
CRA under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 (in short, the rules) for
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violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations, responsibilities

and functions to the allottee as per the agreement for sale executed inter

se them.
A. Project and unit related details
2. The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:
S.N. : AN
Particulars | Details
i Name of the projéct Sector 57, Gurgaon
Z Projectarea - 3.78 acres
3. Nature of the.ﬁmject t Residential Plot
4 Allotment  Letter . “to | 02.02:2005"
original allottee (Page 24 of the complaint)
5. Re- allotment 11.04.2005 From original allottee to
: Joginder Singh
08.01.2008 From Joginder Singh to
Lovely Sehgal
13.01.2010 From Lovely Sehgal to
complainant
(Page 26, 30, 34, 36 of complaint)
6. Plot no. 2280

(Page 24 of the complaint)
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7. Plot area admeasuring 286 sq. mtr.

(Page 24 of the Complaint)

8. Possession clause 7. The possession of the site will be
offered to you on completion of the
development works in the area , where
the site is situated.

(Page 24 of complaint)
9, Due date of possession ?:li}r*Z_.QZ-,ZOOB
| {calculated as 3 years from the date of
| allotment)
10. Total sale co nsi@%@ﬁ‘gﬂf’f ?Rs ' ZE}D/ -
3 (As per allotment letter on page no. 24
of the complaint)
Rs. 50,61,450//-
(Total cost of property as per account
statement with enhanced cost of
Rs. 38,60,250/-)
11. Amount paid by the|Rs.50,61,450/-
complainants (As alleged by the complainant on page
no. 15 of complaint)
L ¥ A Occupation certificate | Not obtained
/Completion certificate
13. Offer of Possession Not offered
B. Facts of the complaint
3. The complainant has made the following submissions in the complaint:
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d.

That the representatives of the respondent made an elaborate
presentation to the original allottee. On relying upon the promises and
assurances proffered by the Respondent and enticed by the attractive
picture portrayed by the Respondent, the original allottee was induced
to book a residential plot situated in Sector 57, Gurugram.

That the respondent had issued allotment letter dated 02.02.2005 to
the original allottee vide which plot bearing n0.2280 admeasuring 286
square meters and situated in Sector 57, Gurugram (hereinafter
referred to as “said plot”)had been allotted in favour of the original
allottee. ,&u

That the total sale cé'nﬁideﬁati:'éh"ﬁrige_ of the said plot had been fixed at
Rs.12,01,200/- and the same had been dulymentioned in the aforesaid
allotment letter. The respondent had assured the original allottee that
possession of the said plot would be handed over to the original allottee
within a period of maximum 3 years from the date of issuance of
allotment letter dated 02.02.2005.

That the respondent had intentionally omitted to mention the due date
of possession in the aforesaid allotment letter dated 02.02.2005. The
respondent had merely :menti’bnéd-lin‘:”Clzause 7-of the allotment letter
that possession of the said plot would be offered to the original allottee
upon “completion of the development works in the area, where the site
is situated”.

That the original allottee protested against the inclusion of the
arbitrary and illegal clauses which were tilted in favour of the
respondent and demanded that the allotment letter be amended so as

to resultin an equitable balance of power between both parties in a fair
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and reasonable manner. However, the respondent refused to accede to

the just and fair requests of the original allottee.

f.  That thereafter, the said plot had been sold by the original allottee to
Mr. Joginder Singh, son of Shri Jawahar Singh. Copy of the re-allotment
letter dated 11.04.2005 issued by the respondent in favour of Mr.
Joginder Singh has been appended as Annexure C2.

g That subsequently,the said plot had been sold by Mr. Joginder Singh to
Smt. Lovely Sehgal, wife of Shri:Rajan Sehgal. Copy of the re-allotment
letter dated 08.01.2008 issued by the respondent in favour of Smt.
Lovely Sehgal has been appended as‘Annexure C3. It would not be out
of place to mention'that the ﬁrea-:of«the said plot had been mentioned
as 278.74 square"orneters in the aforesaid re-allotment letter.

h. That the respondent was liable to-hand over possession of the said plot
to the allottee latest by 02.072.2(503-5 However, the respondent failed to
hand over possession of the said plot to the allottee by the stipulated
date. In fact, the respondent taking advantage of the ignorance of law
exhibited by Smt. Lovely-Sehgal intentionally did not get incorporated
the timeline in respect of handing over of possession of the said plot.
Furthermore, the respondent intentionally omitted to include the
clause pertaining to compensation liable to be paid by the respondent
to the allottee in case of delay in handing over of possession of the said
plot to the allottee.

i. That the respondent kept raising further demands from Smt. Lovely
Sehgal without there being any progress in the so-called development
works in the area where the said plot was situated. Eventually, Smt.

Lovely Sehgal got impatient and tired of the lackadaisical approach of
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the officials of the respondent. Ultimately, Smt. Lovely Sehgal decided

to transfer her allotment the said plot in favour of the complainants.

j- That Smt. Lovely Sehgal executed the relevant transfer documents in
the year 2009 in favour of the complainants. Copy of the transfer
documents have been appended as Annexure (4 (colly).
Subsequently, re-allotment letter dated 13.01.2010 had been issued by
the respondent in favour of the complainant in respect of the said plot.

k. That even thereafter, the respondent did not disclose the date of
handing over of possessnon Gf ffie said plot to the complainants. It
would not be out of place to menﬁon that the respondent had kept
increasing the total s_ale consideration price of the said plot without
providing explanaiti’dn'to the previous allottees and the complainants.

I That the complainants were shocked to receive letter dated 27.12.2012
(Annexure Cﬁj from the respondent wherein it had been mentioned
that on account of eﬁhancement of co mpens:ation in acquisition cost of
the land in question by the Court, anamount 0fRs.19,19,892/- (Rupees
Nineteen Lacs Nineteen Thousant;LElght Hundred and Ninety Two
Only) was additionally liableto be' paid by'the complainants to the
respondent. It had further been mentioned in the aforesaid letter that
in case the complainants did not make payment of the aforesaid
additional amount within a period of 30 days from the date of issuance
of the aforesaid letter, in that event interest at the rate of 15% per
annum would be charged by the respondent.

m. That the complainants protested against the unilateral increase in the
total sale consideration amount of the said plot. The complainants
further reminded the officials of the respondent that till date, the

officials of the respondent had not provided any clarity in respect of the
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date of handing over of possession of the said plot. However,the

Respondent flatly refused to entertain the just and legal apprehensions
of the complainants and threatened to cancel the allotment and forfeit
the amount paid by the complainants. Faced with the threat of
forfeiture, the complainants had no choice but to toe the line.

n. That even thereafter, the complainants came to know that the
respondent had initiated another round of enhancements as far as the
costs of the plots were concerned. However, the same was not
intimated to the complaigg@‘_ and they came to know about the
enhancement only througﬁft}iézﬂéﬁsite of the respondent in the year
2018. The comp_l&lii_-r.lavn_’:c.sfghéd made payments of the following

enhancements in the year 2018:-

Rs.1,32,337/- (ﬁﬁ_pees One Lac Th'ijfty Two Thousand Three Hundred
and Thirty Seven Only) paid on 16.11.2018

Rs.7,94,018/- (Rupees Seven Lacs Ninety Four Thousand and Eighteen
Only) paid on 16.11.2018

Rs.11,97,391/- (Rupees. Eleven Lacs Ninety Seven Thousand Three
Hundred and Ninety One Only) paid.on 29.11.2018

o. Thatthe complainants kept approaching the officials of the respondent
to enquire about the status of the said plot ahd the date of handing over
of possession of the said plot to the complainants. It would not be out
of place to mention that the complainant no.1 (Smt. Kuldip Duggal,
aged 83 years) and complainant no.2 (Dr.RachnaBindra, aged 49
years) have invested their hard earned savings and had taken loans to
make payment of the exorbitant enhancement costs regularly imposed
by the respondent in respect of the said plot.
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p.

That ultimately, the complainants were constrained to issue letter
dated 31.05.2019 to the respondent requesting it to issue an offer of
possession in respect of the said plot so that the complainants would
proceed with the execution and registration of the conveyance deed in
respect of the said plot. It had further been mentioned in the aforesaid
letter that the complainants planned to construct their house over the
said plot.
That it would not be out of place to mention that till date the
complainants have made the complete payment of Rs.50,61,450/-
(Rupees Fifty Lacs Slxty One Thousand Four Hundred and Fifty Only)
to the respondent in respect ofthe said plot. It would not be out of place
to mention that the respondent had increased the total sale
consideration amount of the said plot to Rs.50,61,450/- (Rupees Fifty
Lacs Sixty One Thousand Four Hundred and Fifty Only) from the initial
total sale consideration amountof Rs.12,01,200/- (Rupees Twelve Lacs
One Thousand and N.O‘Hundred'.'niy). Furthermore, the aforesaid
sale consideration amOuﬁt_ of Rs.50,61,450/- included “enhancement
cost” of Rs.38,60,250/- (Rupees Thirty Eight Lacs Sixty Thousand Two
Hundred and Fifty Only) which had been imposed unilaterally by the
respondent. The same is evident from statement of account dated
09.08.2022 (Annexure C8) issued by the respondent to the
complainants. The factum of complete payment made by the
complainants to the respondent is also evident from allottee account
information downloaded from the website of the respondent.
That the complainants had made all the payments to the respondent as
and when demanded by the respondent. The payments had been made
by the complainants regularly even though the respondent had kept
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the complainants in the dark since January, 2010 about the status of

the said plot and the tentative date of handing over of possession of the
said plot to the complainants.

s. That the complainants had on various occasions contacted the
respondent and enquired about delivery of possession. Finally, about a
week prior to filing of the present complaint, the respondent after some
evasion and prevarication confessed that it would not be in a
possession to deliver possession as per its promises and commitments.
Upon being intimated of the same, the faith and conviction of the
complainants in the responde;itand its.officials was shaken.

t. That even till datg’theResﬁondenthas not initiated the hand over
process of the said piot. Furthermore, to the best of knowledge of the
complainants, ttxxe respondent has not registered the project/plots in
question with RERA. Thus, prima facie, the Respondent is in violation
of RERA and the Rules made thereunder and is liable to be penalised
for its violations and transgressions.

u. That the present complaint is limited to seeking interest on delayed
possession. The complainantsreserve their right to seek compensation
and rectification ofany défe'ets‘} 'sh?értc-ﬁmin-gs or deficiencies in the said
plot. ' |

C. Relief sought by the complainants:

4. The complainants have sought following relief(s)

a. The complainants respondent may kindly be directed to hand over
possession of the plot bearing no.2280 admeasuring 287.74 square

meters and situated in Sector 57, Gurugram to the complainants in
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terms of allotment letter dated 02.02.2005 and re-allotment letter dated

13.01.2010 issued by the respondent to the complainants.
b. That the respondent may kindly be directed to make payment of the
delayed payment charges from 02.02.2008 till date on account of failure

of the respondent to hand over possession of the said plot to the
complainants.

¢. Thatthe respondent may kindly be directed to pay pendentelite interest
and future interest at the rate-of 18 % per annum to the complainants
from the date of filing of the -cdimplaint till realization of the entire
outstanding amount. fvait

5. Onthedate of hearing, the authm*u;y explamed, to the respondent /promoter
about the contraventions as alleged to have been committed in relation to
~section 11(4) (a) of the Act to plead guﬂty or not to plead guilty.
D. Reply by the respondent '9 '
6. The respondent contested the complaint on the following grounds:

a. That in the present case the Plot N0.2280, Sector 57, Gurugram was
originally allotted in the name of Sh: Yoginder Singh on 2.2.2005.
Hence, the matter does not fall within the ambit of aforesaid section of
RERA Act 2016.

b.  That the land situated in village Wazirabad was acquired vide award
no. 9 dated 21.07.2003 for development and utilization of land by
Haryana Shehri Vikas Pradhikaran (HSVP). The possession of land in
question after passing of the award and offering compensation was

taken by the Acquiring Authority vide Rapat No. 569 dated 21.07.2003
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and handed over to the HSVP free from all encumbrances. The land was
acquired for residential, commercial and institutional area Sector 57 at
Gurugram. The planning of the area was finalized and approved by the
competent authority vide memo no. 22 dated 02.01.2004. Thereafter,
the sector was floated by HSVP and booking commenced on
12.02.2004 and draw of lots was held by HSVP on 25.11.2004.

That it is respectfully Submwted that Plot No.2280, Sector 57,

Gurugram was orlgmally a!}egedjg; the name of Sh. Yoginder Singh on
2.2.2005. As per the terms of t}{; allotment possession of the site was
to be offered on completlon of the development works in the area,

where the site is situated.

The plot was transferred in th‘e name of Sh. Joginder Singh on
11.4.2005, in favour of Smt. Lovely Sehgal on 8.1.2008 and thereafter
in the name of Smt. Kuldip Duggal and Dr. Rachna Bindra (present
complainants) on 13.1. 2010“%As«per record possession of the plot has
not been offered. it ; :

That the compla_inants submitted an affidavit dated 10.12.2009
deposing that he will abide by the provisions of HSVP Act/Rules and
Regulations applicable thereunder and as amended.

That CWP No. 20563 of 2017 titled as Kalawati&Ors vs State of
Haryana and Others was filed impugning the acquisition of land and

Hon'ble High Court of Punjab and Haryana at Chandigarh was pleased

to allow the said petition vide order/ judgment dated 18.12.2017.
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Thereafter, Diary No.27685/2019 - SOH & Ors. vs. Kalawati & Ors. was

filed and which is pending at adjudication. Accordingly, on one hand,
acquisition is being disputed after many years of its finality, and after
allotment of plots, on other hand, the allottees/re-allottees are filing
the complaints or writ petitions against answering respondents raising
claims for alternate plots. In both the cases, it is the answering
respondents who are suffering immensely, financially, physically due
to unwarranted and frivol.oué li‘tigaitions.

g. That the present case is covered by the judgment dated 21.01.2021 of this
Hon’ble Court in CWP No. 21830 0f2020 titled as Ajit Singh Vs. HSVP
and others are relevant to note:- |

...... It is, thef*e&ﬂe._r, that the petitioner had purchased this plot from the

original allottee. Petitioner being very much aware of the fact with regard

to the plot which he was purchasing cannot now turn around and claim
entitlement to the benefit of the original plot which was allotted to the
original allottee i.e. Plot No.2416P, Sector 57, Gurugram. Further we do

not find the balicy relating to exchange of plot dated 18.02.2013

(Annexure P-11)) being applicéb'lé io the c;ise of the petitioner in the light

of the fact that the said policy is only limited to the allottee and further

none of the clauses of the policy provide for it once alternative plot has
been accepted and allotted. Petitioner having purchased a particular plot
knowing fully well that the said plot has been received by the original

allottee and had sold the same, petitioner would not be entitled to the
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benefit of the said policy. The impugned order dated 13.10.2020
(Annexure P-14), passed by the Chief Administrator, HSVP, Panchkula
cannot be said to be without any basis or in accordance with the policy of
the respondents...... »

Inthe above decision the Hon'ble High Court has categorically held that
re-allottee is not entitled to allotment of alternative plot. In view of the
categorical findings of this Hﬂ};ﬁb,l__(f Court, the present complaint is not
maintainable in the eyes of law

That the present complamt is hable to be dismissed for the reason that
no cause of actlon ever arose to ﬁle the present complaint and if any
the same is false frlvolous and fabricated one and the present
complaint has been filed illegally, malafidely with dishonest intentions,

in order to create undue pressure over the Respondent without any

cause thereof. In such 'éircumstanées, the present complaint is liable to

be dismissed without any further proceedings.

All other averments ma;de in the complamt were clemed in toto.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided based on these undisputed documents and submission made by the

complainant.

Jurisdiction of the authority
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The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E. 1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Q;yrugram In the present case, the project

e

in question is situated within, the _jj‘féi'nning area of Gurugram District.

Therefore, this authori’ty’has é’onfplete‘”terrtt@nal jurisdiction to deal with
the present complaint. |

E.Il  Subject matter jérisdicﬁon

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement i’or sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under
the provisions of thisAct orthe rules and regulationsmade thereunder
or to the allottees as per the agreement forsale, or to the association
of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or
the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Auth ority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.
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Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regardir{g non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later
stage.

Findings on the relief sough;.;b%the complainant

a. The complainants res‘[::‘.(;pden; may kindly be directed to hand
over possession of th? plot hearmg no. 2280 admeasuring 287.74
square meters ;nd situated in Sector 57, Gurugram to the
complainants in terms of allotment letter dated 02.02.2005 and re-
allotment letter dated;13.01.2010 issued by the respondent to the
complainants. N | é

b. That the respondent may kindly be directed to make payment
of the delayed p.ely;mf.mls‘l:l.l.rau:ge&° from 02.02.2008 till date on account
of failure of the reél;(;thnt-to hand o’vér p‘oéses‘sion of the said plot to
the complainants.

e That the respondent may Kkindly be _directed to pay
pendentelite interest and future interest at the rate of 18 % per

annum to the complainants from the date of filing of the complaint till

realization of the entire outstanding amount
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The above mentioned reliefs no. F.a, F.b & F.c as sought by the complainant
is being taken together as the findings in one relief will definitely affect the
result of the other reliefs and these reliefs are intercohnected

The respondent-builder allotted the subject unit in favour of the original
allottee on 2.2.2005. As per the terms of the allotment, possession of the site
was to be offered on completion of the development works in area, where
the site is situated. Thereafter xthe p]ot was transferred in the name of the
Sh. Joginder Singh on 11.04. 2095 ni% favour of Smt. Lovely Sehgal on
8.1.2008 and in the name. of Smt, Kuldlp Duggal and Dr. Rachna Bindra

& 9.
B ."‘.

(present complamal}tgg*g? 43012

During the course of proceedmg, the couhsel .51’0‘; the respondent stated that
the land under qt;esne}n has been released VIde orders passed by the
Hon'ble Punjab and H;ga;le ngh Court m CWP No. 20563/2017 titled as
Kalawati and others vel:sus state of Haryana and others vide judgment
date18.12.2017. Thej‘e‘?&er SLPfiled mﬁ_th\e Hon’ble Supreme Court of India,
which has been dljspmsed”ef am; a rev?ew pfetttlon is pending. So, the

possession of the piot e!lotted ca}mot be handed over to the complainant.
On the contrary, the counsel for the complalnant stated that vide order
dated 11.07.2023, the Hon'ble Supreme Court of India, the aforesaid
petition and all connected matters had been dismissed by the Hon’ble Apex
Court.

Thereafter, the respondent states that as per policy of HSVP, it can refund

the amount deposited by the complainant with interest @ 5.5% per annum.
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So far as the policy quoted by the respondent is concerned, it is pertinent to

refer section 89 of the Act, 2016 which is reproduced as below:
Section 89: Act to have overriding effect.
89. The provisions of this Act shall have effect, notwithstan ding anything
inconsistent therewith contained in any other law for the time being in

force.

Section 89 of the RERA Act of _2_0,16,Q_lea_1ds to the conclusion that provision

SR 2

of this Act will have ove&:—

ngeffect notwithstanding anything
inconsistent therewith contained isn'“*"aﬁy:.gther law. Further, after coming

into force of RERA Acyﬁmlsdwtientoﬂﬁg}teptam any suit or proceeding in

respect of any matter‘which tﬁé"’éuthbf"irty is empowered under this Act to

determine shall be ihatfof the RERA only.

In the present comiplégi_riignt,}fthef complfﬁit%nté_intend to continue with the
project and are seekmgdelay possessfliq_n!g charges as provided under the
proviso to section 18(1;0fth6ﬁgct Sec:l:ﬁ(l] p‘roviso reads as under.
“Section 18: - Re t@ngﬁpmguﬂt ag(fcazE‘ nsai :"ron ' :
18(1). If the prﬁmo&pf;failg to complete. oris unable to give possession

&, =

of an apartment, plot, or building, —

Provided that where an allottee does notintend to withdraw Sfrom the

project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”,

Clause 7 of the allotment letter provides the time period of handing over

possession and the same is reproduced below:

7 the possession of the site will be offered to you on completion of the development works

in the area, where the site is situated.
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At the inception, it is relevant to comment on the pre-set possession clause

of the allotment letter wherein the possession has been subjected to vague
terms and conditions. The incorporation of such clause in the allotment
letter by the promoter is just to evade the liability towards timely delivery
of the subject plot and to deprive the allottee of his right accruing after delay
in possession. This is just to comment as to how the reshondent has misused
his dominant position and the allottee is left with no option but to sign on

the dotted lines.

Due date of possession: In vxew nf\il:h" ‘above clause of the allotment letter
and absence of any other agreement the' due date of possession cannot be
ascertained. A consnderaite view has a\lready been taken by the Hon'ble
Supreme Court in the eases where Hue date of possession cannot be
ascertained then a _regspnable time period of 3 years has to be taken into
consideration. It Wj;a;s;héld in matter Fortune Infrastructure v. Trevor d’
lima (2018) 5 scc 442 ‘QOIB) 3 scc (Civ) 1 and then was reiterated in
Pioneer Urban land & Irg?’astructure Ltd. V Govindan Raghavan (2019)

SC 725 -: REY

“Moreover, a person cannat be maﬂe o' wait mdef nitely for the
possession of the ﬁlmalfbtﬁd to them and tﬁey are entitled to seek the
refund of the amount paid by them, along with compensation. Although we
are aware of the fact-that when there-was no delivery period stipulated in
the agreement, a reasonable time has to be taken into consideration. In the
facts and circumstances of this case, a time period of 3 years would have
been reasonable for completion of the contract i.e., the possession was
required to be given by last quarter of 2014. Further there is no dispute as
to the fact that until now there is no redevelopment of the property. Hence,
in view of the above discussion, which draw us to an irresistible conclusion
that there is deficiency of service on the part of the appellants and
accordingly the issue is answered.”
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In the instant case, the respondent has allotted a plot in its project vide
allotment letter dated 02.02.2005 in favour of the original allottee. In view
of the above-mentioned reasoning, the date of allotment ought to be taken
as the date for calculating the due date of possession. Therefore, the due
date of handing over of the possession of the plot comes out to be
02.02.2008.

Admissibility of delay possession charges at prescribed rate of
interest: The complainants. aregeekmg delay possession charge the
amount paid by them at the p;escrlbed rate of interest and intend to
withdraw from the prolect-and-lﬁ.seekmg delay possession charge of the
amount paid by them [n respe‘c‘t ofwhe sublect unit with interest at
prescribed rate as prowd%d unﬁﬁr ruIe 15 of the rules. Rule 15 has been

AT - |
reproduced as under f A ™ '-_:. =1

Rule 15, Prescrlbe,di'aﬁe of interest- [Prowso to sectiqn 12, section 18 and
sub-section (4) and sﬁb§ecﬂon (7) of se&twp 1 é}w

For the purpose of pragf&g to section 12; sggtfén 18; .and sub-sections (4) and
(7) of section 19, the “intérest at the rate prescribed” shall be the State Bank
of India highest marginal cost of Iendmg rate +2%.:

Provided that in cqse @i ftgte Ba%k of lndr margm%! cost of lending rate
(MCLR) is not in use, it shall be rep!aced by such benchmark lending rates
which the State Bank of India°may fix from¢time to'time for lending to the

general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Page 19 of 23



';iﬁ

. GURUGRAM

24.

25,

26.

27

& H ARERA Complaint No. 6263 of 2022

Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 21.05.2024
is 8.85%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e., 10.85%.
The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay th‘ehallo&’ees in case of default. The relevant
section is reproduced below: ] r.i,'.

“(za) "interest" means the ratesﬁqu mterest payable by the promoter or

the allottee, as the qg§gmay bqa :

Explanation. —For the purpose 6_{ thrs‘tf!ause—-— .

the rate of interest r:hdrgeaﬁlg ﬁom the allottee by the promoter, in

case of default, shall be equal to the rate of interest which the promoter

shall be liable to pay the allottee, in case.of default,

the interest p qb:’jg by the promoter to the allottee shall be from the

date the promgtei'recewed the amount orany part thereof till the date

the amount or'part tgereof and interest thereon isirefunded, and the

interest payable by theallottee to the prom oter" shaH be from the date
the allottee defau?wmpa}ment to the pramoter till the date it is paid;”

Therefore, interest on th£ delay paymeggs from the complainants shall be
charged at the prescrlbed rate ie 1085% by the respondent/promoter

Fr

which is the same as ts;'bt‘emg grag’ced to tge complamant in case of delayed
possession charges.

On consideration of.the circumstances, the evidence and other record and
submissions made by the parties, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. In the present
case, the complainant/subsequent allottees had purchased the unit after
expiry of the due date of handing over possession but before the coming into
force of the Act, the authority is of the view that the subsequent allottee

cannot be expected to wait for any uncertain length of time to take
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possession. Even such allottees are waiting for their promised plots and
surely, they would be entitled to all the reliefs under this Act. It would not
be fair to assume that the subsequent allottee had no knowledge of delay.
However, to attribute knowledge that such delay would continue
indefinitely, based on prior assumption, and would not be justified.
Therefore, the authority holds that in cases where subsequent allottee had
stepped into the shoes of original allottee after the expiry of due date of
handing over possession and: be@re the .coming into force of the Act, the
subsequent allottee shall be entatled t(;l delayed possession charges w.e.f.
the date of entering into th.e shoeq; of 0r1gmal allottee i.e. re-allotment letter.
The complainants were {he tfrirﬁrsub‘éqqenh ﬁllottee and the subject unit
was transferred 1n the name of fhe comp]amants on 13.01.2010.
Accordingly, the non compliance of the mandate contained in section
11(4)(a) read w1th%ectﬁon 18(1) ofthe Act on the part of the respondent is
established. As such the éemplalnants are entitled to delayed possession at
prescribed rate ofmterestle 10.85 % p a. w.elf. date of re-allotment letter
dated 13.01.2010 till the offer ofpgssessmn plus 2 months or handing over
of possession, whichever is earlier. =~ * |

It has also been bro’ugh‘t t'n the notice oétl‘%é Aufhol‘ity that land upon which
plot of the complalgant was s:tuafed ha§ b’een released from acquisition. In
such circumstances, when the complainant wishes to continue with the
project, it becomes the liability of the respondent to allot an alternate plot
of similar size, price and similar location to the complainant in lieu of the
original plot which is no longer available. The complainant cannot be forced
to accept refund of the amount deposited with an interest at a mere 5% per

annum.
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G. Directions of the authority

29. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under
section 34(f) of the Act:

1. Therespondent builder is directed to allot any alternate plot of a similar
size, price and similar locatiq-%plfaggpr of the com‘plainant.

ii. The respondent is directed;féfj;ay i%i:erest to the complainants against
the paid-up amount at the prescnlzed rate i.e.,, 10.85% per annum for
every month of %eﬁay on the a;;oun;%pald b;( the complainants from the
date of re- allotmentﬁto the complainants i ie, 13 01.2010 till the offer of

possession after congpletlon of bas;p servu;es plus 2 months or handing

iﬂ*’ -n.l %

over of possess:on, w]uchever is earller The arrears of interest accrued
so far shall be paid’ tc; the comp!amant within 90 days from the date of
this order as per rule 16(2) ofthe rules

iii. A period of 90§daysils given to the; respondent to comply with the
directions given in this order an¢ failing which legal consequences
would follow. it |

iv. The respondent is directed to hand over the possession to the
complainant-allottees on payment of outstanding dues, if any, after
adjustment of interest for the delayed period.

v. Therate of interest chargeable from the allottee by the promoter, in case

of default shall be charged at the prescribed rate i.e., 10.85% by the
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respondent/promoter which is the same rate of interest which the

promoter shall be liable to pay the allottees, in case of default i.e., the
delayed possession charges as per section 2(za) of the Act.
30. Complaint stands disposed of.

31. File be consigned to the registry.

(Ashok Sangwan)
Member

(Sanjeev

FJ (A!—'Lun Kuamar]
Chairman
Haryana Real Estate Regulatory Authority, Gurugram

1

Date: 21.05.2024 ' » \(
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