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1.

Member

Member I-l

APPEARANCEI

Ms. lagdeep Kumar [Advocate]
Respondent

'[he present complaint has been filed by the complainant/allottee under

section 31 of the Real Estate (Regulation and DevelopmentJ Act' 20L6

(in short, the ActJ read with rule 29 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short' the RulesJ for

violation of section 11(a] ta) of the Act wherein it is inter alia prescribcd

that the promoter shall be responsible for all obligatiotis'

responsibilities and functions under the provision of the Act or the rulcs
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and regulations made there under or to the allottee as per the

agreement for sale executed inter se'

Unit and proiect related details

The particulars of the project, the details of sale consideration' the

amount paid by the complainant, date of proposed handing over the

possession and delay period, if any, have been detailed in the following

tabular form:

05.08.2016

lpage no. 26 of the comPlaint]

11.0 5.2 016

[As per the details provided by the pla

"Grand IVA", Sector 103, GurugramName of the Project

Affordable GrouP Housing ColonyNature of project

9 acresLicensed area

157 of 2014 dated 11.09.2014 and valid uP to

0 5.0 5.2 021
DTPC License no.

IMK l-loldings Pvt ltd.Name of licensee

Registered

t3 of2017 dated 03.07.2017 and valid up to

28.03.2021.

HARERA Registration
no.

Fiat no. 2-811, 2BIIK (Type CJ, Bth floor'

ase no. 24 of the comPlaint
Unit no.

613.31 sq. ft. (CarPet AreaJ

[Annexure P2 at page no 24of thecompiai
Carpet area

3 0.0 5.2 016

lAnnexure P2 at page no. 24 of the complain
Date of allotment

Date of buYcr's

agreement

Approval of building
plans

branch of the authori
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1.1. Environment clearance 29.09.2016

B.

3.

Facts ofthe comPlaint:

That in November 2015, the respondent issued an advertisement in

Ieading newspapers for inviting applications from general public for

booking of residential apartments in their proiect called Grand IVA '

Sector 103, Gurugram The respondent also approached the

complainanttoinvestandbuyaflatintheproiectofrespondent'which

was under construction since 2015' the proiect namely "GRAND IVA" in

[As per the details provided by the planni

branch of thg3qqlg!
3. Possession

3) within 4 Years from lhe oPProval

i,iitding ptont or grant o[. environmen

cleqrqice, whichever is ldter:

Possession Clause

29.03.202r

lCalculated from the date of environnren

:G;;"* i.e., 29.09 20 l6 being later +^6-rnor

-."." p"ti"J * per RERA notilication J ol 20

onaccountofCoVlD'19l 
-

Due date of Possession

Rs.2 5,00,790/-

[As per customer ledger dated 2307 2021

e no. 64 of the complaint

Total sale consideration

Rs26.69,59 + I -

lAs Der customer ledger dated 2307202

,.,rpe no. o4 o[ the compldint I -

Amount Paid bY the

comPlainants

20,04.2027 as stated by the counsel lor

;;;;;;"* durins Proceedings and alr

supplied.

Occupation certificate

23.07.2021

Annexure P5 at no. 62 of the comPlain
Offer of Possession

06.70.2027

[Annexure P7 at page no 67 of the complai

20.08.2021

Possession letter

Conveyance deed
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the Sector-103, Gurugram [hereinafter referred to as "Said Proiect"J ln

December 2017, the complainant had a meeting with respondent at the

respondent's branch office at Tower - A, Signature 'lower, South City-

1., Gurgaon L22001 where the respondent explain that the allotment of

apartments shall be done through draw oflots as per procedure defined

under Affordable Housing Policy 2013 notified vide No' ?F -27 /4A921

dated 19.08.2013, and payments towards consideration value will be

made as per Affordable Housing Policy i e 5olo on Booking' 200lo on

Allotment and balance 7 5o/o of the amount in six equal monthly

installments over three years period All payments are time bound and

have no relation to the construction status of the pro)ect The

complainant while relying upon those assurances and believing them to

be true, complainant submit application with respondent for 2 BHK flat

measuring carpet area 613.31 sq ft and balcony area 95 10 sq ft under

draw of lots in the aforesaid proiect ofthe developer and made payment

of application amount of Rs. 1,25,039/- vide Init No 692838 dt L2th

December 2015.

'Ihat in the said application form, the price of the said flat was agreed at

the rate of Rs. 4000/- per Sq. ft. for carpet area and Rs 500 per sq ft for

balcony area as mentioned in the said application form' At the time of

execution of the said application form, it was agreed and promised by

the respondent that there shall be no change' amendment or variation

in the area or sale price of the said flat from the area or the pricc

committed by the respondent in the said application form or agreed

otherwise.

'that on 30/05/2016 the respondent issued an offer of allotmcnt

through letter dated 30/05/2016 in the name of complainant'

respondent offered a residential unit no' 02-81'1 [ Carpet Area 63-t 31

5.

Page 4 oi 28



6.

ffHARER,-
#* eunuenRvt Complajnt No. 1074 of 2023

sq ft and balcony area 95.10 sq ft) "Grand IVA" Sector 103' Gurgaon'

Haryana at price of Rs.25,00'7921-. [Exclusive of taxes]'

'Ihe respondent raise a demand of 200/o of consideration value whilc

issuing the allotment letter to complainant, which is contrary to the

advertisement issued by respondent and also divergent from the

payment plan specified under Affordable Housing Policy 2013 notified

vide No. PF-z7/48921 dated 19 08.2013 'Ihe complainant opposes the

payment demands of the respondent. The complainant visited the office

of respondent on 20/lOl2016 to resolve the issue of unreasonable

demand ofpayments in amicable manner but respondent did nor rectify

the mistake ofrespondent's selfproclaim & arbitrary payment plan and

taking advantage his own wrong, resfondent keep on sending the

demands for installment as per his arbitrary payment plan' which is

unfair and fraudulent trade practices'

'Ihat from the date of submitting application for allotment 14"12'20L5

and tlll23.07.2021, the respondent had raised various demands for the

payment of installments on complainant towards the sale consideration

of said flat and the complainant have duly paid and satisfied all those

demands as per the Haryana Affordable Housing Policy 201'3 without

any default or delay on their part and have also fulfilled otherwise alsc

their part of obligations as narrated in the unsigned flat buycr:;

agreement. The complainant were and have always beetr ready antl

willing to fulfill their part of agreement, if any pending'

That as per buyers agreement dated 05'08 2016' the sales consideration

for said flat was Rs,25'O0,7921- (which includes the cost of providing

the common tacilities ) exclusive of Service Tax and GST The

complainant have already paid Rs' ?7,44'706/- towards total sale

7.

B,
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consideration and applicable taxes as on today to the respondent, as

demanded time to time

9. 'l'hat on the date agreed for the delivery of possession of said unit as per

advertisement and later on according to the l-laryana Affordable

Housing Policy 2013 is 30.05.2020, the complainant had approachcd

the respondent and its officers for inquiring the status of delivery of

possession but nonc had bothered to provide any satisfactory answer

to the complainant about the completion and delivery said flat Thc

complainant thereafter kept running from pillar to post asking for thc

delivery of his flat but could not succeed in getting any reliable ansrvcr-'

'fhat the time limit prescribed under the aflordablc housing policy has

already expirecl and over. lt appears from the conduct ofthe resPondent

that he was not inlended to deliver the possession of the said flat/ u llil

to the complainant/ flat buyer within due tirne. The respo)rdent's (lLrtv

is bound to complete the proicct as well as unit/ flat within thc

prescribed time limit of four years under the provisions of affordablc

housing policy 2013 which the respondent nevcr intended to fulfill ar)d

resorted to all kind ofunfair tlade practice al)d tactics while trans'-tctin;1

with the comPlainant.

10.

11. That on 23-07. 2027,lhe complainant issued an intimation regarding

offer of possession letter dated 23.07 '202L The offer of possession by

the respondent was an invalid offer of possession because as thc

respondent sent offer of possession letter without completing the

construction work at site, and the said offer of possession letter also

accompanied with unreasonable additional demands which arc

unilateral, arbitrary and contrary to the guidelines and policy terms &

conditions of Haryana Affordable Policy 2013' The respondent did not

even credit a single penny for delay possession charges as per RERA Act

Page 6 of 2ti



ffi HARER :

&eunuennnl Complaint No. 1074 ot 2023

2016. The responclent forcing complainant to execute affidavit cunr

undertaking to get possession of flat, through the execution of affidavit

cum undertahing responclent want himself inltnunc from any liability oi

clelay possession interest payable under ll[ttA act 2016 Thc

respondent raised a demand of administrative charges Rs 17'700/-'

advance electricity charges lLs. 6000/-, external electrification chargcs

Rs 19,823/-, ll"SDI i)rterest free sccurity cleposite) oflls15'000/-' nlctcr

connection charges lls 4,544/-,watet connection charges( arca basedJ

Rs 3,207/-, and user charges for operational cost of utility scrvices of Ils

24,6551- and Rs. 4,438 for GST thereof whlle the Inaintenance is fret:

for five years uncler affordable housing policy 2013 and GS'l'is not

applicable. Thc demand ofthe said maintenatrcc and GSf is illcgal rvhich

is created by thc respondent /promoter through Skyfull Maintenarlcc

services pvt ltd, a promoter's group company The promoter is tryinU to

extort hard earned money of the low income group [1at buycr including

complainant, by making such illegal and unjrtst dcmands 'lhe said

demancts are illegal & contrary to the provisiol'ls of affordable housing

policy 2 013 and clear violations 'Ihe complainant oppost d all the illcgal

demands of respondent ancl under protest made thc paymcnt of all

unjustified clemands of respondcnt in want of taking the possessiott "

said flat, but even after paying all aforesaid payments on 4th At'tgtts'

2021, respondent took 2 months to provide the possessjon of flat i'c

06.10.2021 .

12.'lhat on 27.03.2021 complainantwrote an email infolm respondent that

respondent is creating anomaly by delaying the possession and by

imposing unilateral, arbitrary ancl unjustified char-ges which atc nct

specified in buyels agreenlent and aftordablc housing policy 20111'

complainant also urge respondent to compensatc thc complainant f' r

l'age 7 ol 2B
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delay possession charges at the rate of interest specified in REITA Act

2016. The complainant makes it clear to respondent that, respondent

should refund the excess amount charged fiom complainant and

adequately compensate the complainant for delay possession interest,

otherwise complainant will approach the appropriate forum to f]ct

redressal which is a gross violation of Haryana Affordable IloLrstng

I'olicy 2013.

'Ihat on 06.10.2021, the respondent gives the physical handover of saicl

flat to complainant, which complainant accepted under protest, as th(l

respon.lent did not refund the excess paynlent charged flonr

complainant till that time.

'lhat after taking possession of flat on 06 102021 ul)der protest'

complainant informed respondent towards incomplete and the pendin;3

construction work of the project. 'lhe complainant demanded Credit oi

lnput tax credit, interest for delaycd possession pcriod as pcr Ill'lRA Act

2016 ancl urges respondent to withdraw such unreasonablc di:rrauds

and fulfill the obligation of providing and earmarked two wheclct'

scooter parking space as prescribed in policy As on 2211'2/2021 Ll'r'':

respondent dicl not completed the constructioll activities at project sitc'

complainant's representative visited the flal on 22 1? 2021 and fottncl

that respondent did not made the arrangements of two whcclct

parking, instead respondent create extra flats in the place of proposc'cl

stilt two ,,vheelcr parking arca, r'vhich is a Sross violatiorl of llaryatri'

Affordable Housing t)olicY 2013

C. Reliefsought by the complainant:

14.

15. 'Ihe complainant has sought following relieffs):

Page I of28
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i. Direct the respondent to pay delay possession charges along

with prescribed rate of interest.

ii. Restrain the respondent from implemcnting a self-proclairl &

arbitrary payment plan which is divergent fiom payment plan

specified under Haryana Affordable l'lousing Policy 2013 and

also restrain ResPondent from imposing any interest on

complainant for paying installments as pel llaryana Affordablo

Housing Policy 2013 & protesting against the arbitrary

payments demands formulated under self-proclaim & arbitrary

payment plan oF resPondent.

iii. Direct the respondent to earmarkcd balance availablc parkilrll

space, if any, beyond the allocated two-wheeler parking sitcs,

can be earmarked as free visitor car parking space'

iv. Direct respondent to refund administrative Charges of Rs'

17700/- already taken from Complainant

v. Direct the respondent to rcfund Advanr:c Electricity

Consumption Deposit [ACD) Charges of Rs 6000/- from

already taken from ComPlainant.

vi. Restrain the respondcnt to charge external clcctrificatiorr

charges of Rs 79,8231- from complainant

vii. Direct the respondent to refund the chargc for intercst iicc

security deposit of lls 15,000/- already tal<en ilon-

complainant.

viii. Restrain the respondent to meter connection charges of Rs'

4544/- from comPlainant.

Page 9 of28
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ix. Direct the respondent to refund water connection charges of

Rs.3207 l' from comPlainant.

x. Restrain the respondent to charge for interest frcc security

deposit of Rs 15,000/- from complainant.

xi. Direct the respondent to earmark two-wheeler parl<ing for

complainant in the said project "GR^ND IVA". Soctor 10:j

C u rugra m, Haryana.

xii. Direct the respondent to refund oI maintenance or opcrational

cost of utility services Rs 29,0931- already taken flonr

complainant.

xiii. Direct the Respondent to construct commuDity sites as pcr lhtr

guidelincs of Haryana Affordable Ilousing Policy 2013'

D. Reply by respondent:

'fhe respondent by way of written rcply dated 11'0U 2023 madc lhi:

following submissions:

16.'fhat the complainant vide aPplication no. 2322:l daled 12'1 2 201 5 had

applied to the respondent for allotment of flat in the Proicct "CRANI)

IVA" under ths Altordablc llousing l'olicy 2013'

17. That in terms of the Affordable Housing Policy 2013, the draw of lots

was held on 25.05.2016 in presence ofthe officials ofthe Directoratc oI

'Iown & Country Planning and the complainant was successful in thc

said draw and accordingly the respondent issued the allotment of th€'

flat being flat 811 in Tower-2, having carpet area 613'3L sq'ft on 8th

floor together with the two wheeler parking site, in the proiect'

l'age 10 ()1 2{}
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'lhat the aforesaid allotment was subject to paymont schcdule rvhich

was time linl<ecl and independent ofstatus ofthe constructions. liurther,

buyer's agreement was executed dated 15.07.2016 by and betwecn the

parties wherein the delivery of possession of flat was subject to thc

terms and conditions as contained in the agrccment.

'Ihat the approval for the project "GIIAND IVA" frolll the Directolatc of

'[own & Country Planning was received vide approv;rl dated.15.09 20 ] 5

while the environnlent clearance was reccived vide approval datcd

29.09.201-6.

'lhat the occupancy certificate for the building was received on

20.04.2021 and accordingly offer of possession was made to tho

complainantvide offer ofpossession letter dated 24 07 2 021'

'fhat it is respectfully submitted that prior to the completion of thc

project, various force majeure circumstances (such as constrLlctiolr

bans, Covid-19 pandemic, various lockdowns etc] affected the reguJar

development of the real estate project. The deatily and contagioLrs

Covid-19 pandemic had struck which have resulted in unavoidablc

delay in delivery of physical possession of the apartment ln fact' Covid

19 Pandemic was an admitted force majeure event which was bcyorrd

the po',ver and control of the respondent.

'fhat therefore, it is manifest that both the first wave and socond rviti c

ofCovid had been recognized by this Hon'ble Authority and the Ilon'blc

Haryana Real Estate Regulatory Authority, Panchkltla to bc ['.orct'

Majeurc events being calamities causcd by natu)'e which had advcrsc15'

l)age 11 olztl
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affected regular development of real estate proiccts. AII these facts havc

been Inentioned hereinabove to highlight thc devastatilg impact ol

Covid-19 on businesses all over the globe.

'fhat it is respectlully submitted that all thcse facts wet'e and are in thc

notice and knorvledge of the complainant arrd thc complainarrt has

pleaded deliberate ignorance about the samc,'l'he contplainaut has

intentionally omitted any reference to the aforesaid clauscs oi

agreement and hence there is no delay on thc respondent in handing

over thc possession of the flat to the complair)ant

'fhat it is respectfully submitted that the respondent alter reccipt ol'

occupancy certificate from the Town & Country Planning l)eparttncnt

Ilaryana, issucd offer of possession viLie letter dated 2307'2021

requesting the complainant to accept the possession and executc thc

necessary documents for the execution of the conveyance decd ol thc

given flat. Thc corlveyance deed was execuLed and tlle flal was ready fot'

lhe physical possession l:y 20.08.2021but thc complainattt has taken

the delivery ofthe flat on 06.10.20 21

All other averments madc in the complaint wcre dcnie'l )n toto'

Copies of all the relevant documcnts have been filecl and placcd orr

record. Their authenticiqi is not in dispute llence, the complaint can bt

r.lecided based on these undisputed documents antl suhmission tnaclc b1

the parties.

E. Jurisdiction of the authority:

25.

26.

l'age 72 ol 28
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27. 'fhe authority

jurisdiction to

below.

E. I 'I'crritoriaI iurisdiction

As per notification no. 1/9212017 - 1't'CP dated 1,4.12.2017 issued b1'

'lown and Country Planning Department, the jurisdiction ol lleal Ijstato

Regulatory Authority, Gurugram shall be cntire Gurug|am Distlict lor

all purpose with offices situated in Gurugram ln the prescnt case' tl)c

project in question is situated within the planning area of Gurugranr

clistrict. Therefore, this authority has completed territorial jurisdiction

to deal with the present complaint.

E. II Subiect matter iurisdiction

Section 11(4J[a) of the Act, 201'6 provides that the prornoter shall bc

responsible to thc allottee as per agrecment for sale Section 11(4)[a] is

reproduced as hereunderr

Section 11[4)(a)

Be responsible for alt obligations' responsibiliLies ond fttnc.tions ut1(]Pr 1e

prtviiions oJ tiis Act or the rltles and regulaLions node tllerettnder or ta

the olloneis (ls per the agreenenL Jbr sole' or to the 
'ts:;ocioliun 

u)

allottees, asthe cose may be' till the conveyance ol oll the (tpartnlents' plots

or buildings, as the case may be, to the allottees' or the cornnton areos Lo

the associ'atictn of allottees or the competent outhoriD/' as the cqse muy be;

Section 34-Functions of the Authority:

:14[1] ofthe Act provides to cnsure colrplian(]c ol thc obllgaliorrs cast

upii ttt" p.or,ui".., the allottees an'l lhc real cstate agcnts under this

Act and the rules and regulations nlade thercunder'

28. So, in view of the provisions of the Act quoted abovc' thc atlthority hai

complcte jurisdiction to decide the complaint rcgarding non-cornpliarlcl

ofobligations by thc promotcr leavitlg asidc conrpensation which is to bc

Complaint No. 7074 ol 2023

observes that it has territorial as well as subject matter

adjudicate the present complaint for the reasons given

Page 13 ol 2B
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decided by the adjudicating officer if pursued by the complainants at a

Iater stage.

F. Findings on the obiections raised by the respondents.

F. I Obiection regarding force maieure conditions

29. The respondent-promoter has raised the contention that thc

construction of the project was delayed due to reasons beyond thc

control of the respondent such as COVID-19 outbreak, lockdown due to

outbreak of such pandemic and shortage of labour on this account. Thc

authority put reliance judgmellt of Ilon'ble Delhi High Court in case titled

as M/s llalliburton Offshore Services Inc. V/S Vedonta Ltd. &

2020 and LAs 3696'Anr. bearing no. O.M.P (I) (Comm.) no. 88/

3697/2020 dated 29.05.2020 which has observed that-

"69.'l'he post non-perfotmance of the Contractor cqnnot be condoned

due to the COVTD-19 lockdown in Morch 2020 in lndio 'l'he

Controctor wcts in breach since September 2079. Opportunities were

given to the Contractor to cure the samerepeatedly Despile the same,

the Contrqctor could not complete the Project 'lhe outbreak of o

pandemic cannot be used as an excuse fot non- perfornnnce of a

contract for which the deqdlines were nuch before the outbreak

itse[."

30. Further, the authority has'gone through the possession clause of the

agreement and observed that the respondent-developer proposes to

handover the possession of the allotted unit within a pet'iod of four yc;tt s

from the date of approval of building plan or from the date of grant ol'

environment clearance, whichever is later. In the present case, thc datc

of approval of building plan is LL 05.2016 and environment clearancc is

29.09.2016 as mentioned in the reply.l'he due date is calculated frorn tht'

date of environment clearance being later, so, the due datc of subject u nit

comes out to be 29.09.2020. Further as per HAREII,,A notificotiott tto'

9/3-2020 dated 26.05,2020, an extension of 6 months is granted for

I'age 14 oi .i t,
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the projects having cornpletion/due date on or after 25.03'2020.'lha

completion date of the aforesaid proiect in which the sub)ect unit is being

allotted to the complainant is 29.09.2020 i.e., after 25 03 2020'

Therefore, an extension of6 months is to be given over and above the due

date of handing over possession in view of notification no 9 /3-2020

dated 26.05.2020, on account of force majeure conditions due to

outbreak of Covid-19 pandemic. So, in such case the due date for hancling

over of possession comes out to 29.O3,2021.

G. Findings on the relief sought by.!l.le complainant'

31. It has been contended by the respondent that on execution of conveyance

deed, the relationship between both the parties' stands concluded and no

right or Iiabilities can be asserted by the respondent or the complainants

against the other. Therefore, the complainants are estopped from

claiming any interest in the facts and circumstances of the case'

32. It is important to look at the definition of the term 'deed' itself in order to

understand the extent of the relationship between an allottec a)ld

promoter. A deed is a written document or an instrument that is sealetl'

signed and delivered by all the parties to the contract (buyer and sellcr)'

It is a contractual document that includes legally valid terms and is

enforceable in a court of law. It is mandatory th+t a deed should bc in

writing and both the parties involved must sign the document' Thus' a

conveyance deed is essentially one wherein the seller transfers all rights

to legally own, keep and enjoy a particular asset, immovable or movablc'

ln this case, the assets under consideration are immovable property orr

signing a conveyance deed, the original owner transfers all legal right:;

over the property in question to the buyer, against a valid consideratiotr

(usually monetary). Therefore, a'conveyancc deed' or 'sale deed'impiics

Page 15 oi 2ii
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that the seller signs a document stating that all authority an(l ownct ship

of the property in question has been transferred to the buyer.

:13. Irrom the above, it is clear that on oxcctltion o1 a salc/ conveyance dcocl,

only the title ancl interest in the said immovable property (hercin thr:

allotted unit) is transferred. However, the conveyance deed docs rrol

conclude the relationship or marks an cnd to thc statutory liabilitics arrcl

obligations of thc promoter tor,varcls thc sai(1 ullit whcreby thc ritlhl, tillL

and interest has been transferrcd in the name ofthc allottee on exectrtiorl

of the conveyance deed.

34.The authority has already taken a view in in Cr no. 4031/2079 untl

others tiled as V(trun Gupta V/s Dmaar MGF Land Limited and otlrcrs

has observed as under:

47. ....the authority observes thot the execution of t1 conveyotlce deed does naL

conclLlcle the rel(ltionship or morks an end ta the liobilitie-s and oltltguttr''tt: 
'-tI

the pronoLer toworLls the sqid utlit \rhet eby thc rilll1t, title otlLl tnteresL lta5

been trctnsferretl in the name of Lhe allotLee on e.\ecutiotl oJ'the convel'ancc

deed.

Therefore, execution of a conveyance deed docs rot concltldc tho

relationship or marks an end to the Iiabilities and obligations oI tltc

promoter towards the subiect unit atrd upon taking possession, an[]/or

executing conveyance deed, the complainant tlever gave tlp Ilis statulory

right to seek delayed possession charges as per the provisions of the saicl

Act.

35. After consideration ofall the facts and circumstances, the authority holds

that even after execution of the conveyance deed, the complainant

allottee cannot be precluded from his right to seek delay possessiorr

charges from the rcspon dc nt-p romo ter

G.l Delay Possession Charge
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36. ln the present complaint, the complainant intends to continue with thc

project and are seeking delay possession charges as provided under the

proviso to section 18(1) ofthe Act. Sec lB[1] proviso reads as under'

"section 18:' Return ol qmount and compensotion

18(1). tf the promoter fails to complete or is unable to give

possession ofon opartment' plot, or building, -

Provi(led that where on allottee does naL intend Lo

withdrow liom thLt praject, he shall be poicl' by the

proftrctet, interest lor every month ol delay' till the honcling

over ofthe possession, at such rate qs may be ptescribed"'

37. Clause 3.1 of the flat buyer's agreement provides thc time pcriod o1'

lrancling over posscssion and the same is reproduced helow:

(i) "SubjecL to l"orce Mu)eure cirL-umslorces' intervenlion of

Stat;tbry Authoritrcs' receipt of occLtpalion cel-tificdle ond

Allottee having timely complied wiLh all its obligttt.ions'

formolities or-documentation' as prescribed by Developer

ond not being in delaulL Ltnder ony port hereol onel l:lot

BLryer's Agreemenl tncludng but nal limtlecl Lt t\1e Linlely

ptiyntent"d instaltnlents of the other chorges os per the
'piyu,rnt 

plon, Stamp Duty and registration- 
'.h,::!"t: 'h"'Diveloper 

proposes La olfet pos'essiotl uJ Lhe 50(l l.tloL,t') Lhe

Allotteie within a perioi of 4 (faur) years lron thc Llate of

approval of bullding plans or gront of environtne'nt

cliarance, (hereinafter referred to as the "Conlnlenc-etnent

Dote"), whichevet is loter""

38.4t thc inception, it is relevant to comlnent on the pre-set posscssiUtt

clause of the floor buyer's agreement wherein the possession has bcetr

subiected to numerous terms and conditions and force maiL-ur"

circumstances.'[he dralting ofthis clause is ttot only vague but so hcavil.''

loadedinfavourofthepromotersthateVCDasingledefaultbythr

allottee in fulfilling obligations, formalities and documentations ctc as

prescribecl by the promoter may make the possession clause irl'elcvart

for the purpose of allottees and the commitment date fol' handing ovc r

possession loscs its lneaninS 'l'he incorporatiott oI such clause in l]rt:

HARERA
GURUGRAM

Page 17 ol 28



ffi uRnma
ds eunuennHl Complaint No. 1074 of 2023

buyer's agreement by the promoter is iust to evade the liability towards

timely delivery of subject unit and to deprive the allottee of his right

accruing after delay in possession. This is just to comment as to how thc

builder has misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option but to sign

on the dotted Iines.

39. Admissibility ofgrace period: '[he promoter has proposed to hand ovcr

the possession of the said flat within a period of 4 years from the datc of

approval of building plans (11.0!.20161 or grant of environment

clearance, (2g.0g.2016) (hereinafter' referred to as the "Commencement

Date"J, whichever is later. The period of 4 years is calculated from

environment clea rance i.e..29.09.2016 being later' The period of 4 years

expired on Zg.0g.2O2O. The rcspondent has sought further extension of

a period of 6 months on account of Covid-19 (after the expiry of the said

time period of 4 yearJ but there is no provision in relation to grace period

in Affordable Group Housing Policy, 2013 Since the period of 4 ycars

expires on 29.0g.2020 the authority after considering the facts and

circumstances of the case and acting under its notificatioll no 9 /3-2020

HAREM/GGM(AdmnJ dated 26.05'2020 hereby allows the 6 months

grace period over and above the 4 years Therefore' the due datc ol'

handing over possession is 29 03'2021'

40. Admissibility of delay possession charges at prescribed ratc of

interest: The complainants are seeking delay possession charges at thc

prescribed rate ofinterest on the amount already paid by him Howevct''

proviso to section 18 provides that where an allottee does not intend to

withdraw from the project, he shall be paid, by the promoter' intercst tor

every month of delay, till the handing over of possession' at such ratc as

l'agc 11| ()1 2B
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rnay be prescribecl and it has been prescribcd Lltldct r-ttlc 15 of thc t Lties

Ilule 15 has been re;:roduced as under:

Rule 75. Prescribed rste of iiterest' IPt oviso to sectiotl
72, section 18 and sub'section (4) atd subsection (7) of
section 791

(1) t or the purpose afproviso to secLian l2; sct:tion 1B; and

sub-sec,lons U) and (7) oJ secLion 19, Lhe "inLeresL aL

the rate prescribed" shall be the SLote llcrnk aJ lnclia

highest margitlol cost oflending rote +2o/o':

Prcvidect thqt in case Lhe SLate lluttl{ al lrulict

maryinol cost af lencling r(rLe (MCLll) is not it use, it

sholl be replacecl by such benchmork lendi ll rctes

vl11ich the StLtLc IJank oflndiu moy iix liont Linc to Lilne

Jbr lending La Lhe general Public'

41. t'he legislature iu its wisdom in the subordinate lc8islatjon undcr lhc

provision of rule 15 of the rules, has determinecl the prescribecl ratc of

interest. 'fhe rate of interest so determincd by thc legislatrtrc' is

reasonable and if the said rule is followed to award the intcrest, it will

cnsure uniform practice in all the cases.

42. Consequcntly, as per website of the State Bank of lnclia i'c '

the marginal cost oflcnding rate (il sholt, MCLIiJ as ott

date i.e., 02.04.2024 is 8.8570. Accordingly, the prescribed rate of intercst

will be marginal cost of lending rate +2% i e , 10 8570'

43. The definition of term'interest'as defined under section 2(za) of the Act

provides that the rate of interest chargcable from the allottecs lly lh!

promoter, in case of default, shall be equal to thc rate of interest which

the promoter shall be liable to pay the allottees, in casc of default 'l'hc

relevant section is reproduced below:

"[zo) "interest" meons lhe roLes of interest payable by the

oromoter or the dllottee, os the case may be'

Explanotion. -For the purpose of this clause-
the rate of interest chargeable from the ollottee by the

promoter,'in case of defoult, shatl be equal to the rate of
interest which the promoter shall be liable to poy the

allottee, in cose of default.

Complaint No. lO7 4 of 2023
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the interest payable by the promoter to the alloLtee sholl be

from the date the promoter received the amountor any pctrL

thereof till the date the amount or port thereofand interest
thereon is refunded, ond the interest payoble by the ollattee
to the promoter sholl be from the daLe the allottee deJaults

in payment to the promoter till the date it is poidi'

44. Therefore, interest on the delay payments from the complainants shall

be charged at the prescribed ratc i.0., 10.85% by thc

respondents/promoters which the same is as is being granted to the

complainants in case of delayed possession charges.

45. On consideration of the documents available on recot'd and submissiotls

rnade regarding corltravention of provisions of thc Act, the authority is

satisfiecl that the respondent is in contraverltion of the section 11(4J(aJ

of the Act by not handing over possession by the due date as pcr lll('

agreement. By virtue of affordable housing policy,2013, the posstssitrtr

of the subiect apartment was to bc clelivcred within 4 ycars from datc ol

building plan approval or environment cleal'ancc whichevcr is latcr'' Thrr

period of 4 years is calculated from environment clearatrcc i'' '

29.09.20L6 being later. The period of 4 years expired on 29 O9 '2020. As

far as grace period is concerned, the same is allowed for the rcasorrs

quoted above l'hercfore, the due date of handing ovcr posscssir''n i'

29.03.2021.. Accordingly, the non-compliance of the mandate containcrl

in section 11[4](a) read with proviso to section 18[1J of the Act on th'r

part of the respondent is established. As such the allottee shall bc Paid,

by the promoter, interest for every month of deiay iiorn duc datc ('l

possession i.e., 29.03.2021 till the date of offer of possessioll ic'

23.07.202L plus two months which comes out to be 23 09 2021, ;rt

prescribed rate i.e 10 u5% p.a. as per proviso to scction 1B[1J ol tho Act

read witlr rule 15 olthe rules.
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implementing a self-Proclaim

& arbitrary payment plan which is divergent from payment plan

specified under Haryana Affordable Housing Policy 2013 and also

restrain respondent from imposing any interest on complainant

for paying installments as per Haryana Affordable Housing Policy

2013 & protesting against the arbitrary payments demands

formulated under self-proclaim & arbitrary payment plan of

respondent

46. The complainant in its pleading stated that the respondellt allotted the

unit on 30.05.2016 along with the demand of Rs' 5'28,2941- which is

more than 20yo ofthe total cost ofthe unit which is also evident from the

allotment letter atpg.24 of complaint. The authority is ofthe view that

the respondent is obligated under policy, 2013 to raise the demands as

per the payment plan mentioned in the policy of 2013 and accordingly

demands have been raised as per provisions of said policy and

complainants has not specified as to what is illegal demands raised in

contravention of the said PolicY.

G.III Restrain the respondent to charge external electrification

charges of Rs. 19,823/- from complainant'

47. The authority has already deliberated the said isstle in complaint bearing

no.4037 of 2019 titled, as Vorun Gupta V/S Emaar MGF Land LLd'

wherein the authority has held that, ifthe allottee has already paid thesc

charges, then it would be unjust for him to pay further charges under the

head electrification charges despite there being a condition for payment

oIthese charges in the builder buyer's agreement' the allottee should not

be made or compelled to pay amount towards electrification chargcs'

Therefore, if the promoter in fact requires further money for meeting

expenses to provide these basic infrastructures to the allottees in the
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project, the promoter should always give a break-up ofthese expenses to

the allottee very transparently with each and every detail.

G .IV Restrain the respondent to charge water connection charges

of Rs. 3,207/- from complainant

48. The authority has already deliberated the said issue in complaint bearing

no.4037 of 2019 titled as Varun Gupta V/S Emaar MGF Land Ltd.

wherein the authority has held that the promoter would be entitlcd to

recover the actual charges paid to the concerned departments from thc

complainant/allottee on pro-rata basis on account of electricity

connection, sewerage connection and water connection, etc ic.

depending upon the area of the flat allotted to the complainant vis-i-vis

the area ofall the flats in this particular project. The complainant would

also be entitled to proofofsuch payments to the concerned departnlcnts

along with a computation proportionate to the allotted unit, beforc

making payments under the aforesaid heads.

G.V Restrain the respondent to meter connection charges of Rs.

4,544 / - fr om complainant.

49. The respondent also demands a sum of 4,544/- besides taxes as neter

connection charges and the demand has been challenged by the allottcc

being illegal. However, while deliberating this issue in complaint bearinll

no. 4031 of 2019 titled as Varun Gupta V/S Emaor MGF Lond Ltd. tha

authority has held that the promoter would be entitled to recovcr thc

actual charges paid to the concerned departments from thc

complainant/allottee(s) on pro-rata basis on account of elcctricity

connection. However, the complainant(s) would also be entitlcd to prool'

ofsuch payments to the concerned department along with a computatiorl

proportionate to the allotted unit, before making payment undcr lllo
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aforesaid heads. The model ofthe digital meters installed in the cornplcx

be shared with allottee(s) so that they could verify the rates in the market

and the coloniser.

G .VI Restrain the respondent to charge for maintenancc ol'

operational cost ofutility services Rs 29,093/- from complainant

50. The respondent in the present mattcr has charged operational cost of

utility of Rs. 29,093/- for 12 months thcse are under thc hcatl oi

maintenance charges only. Moreover clause 4(v) ofthe policy, 2013 talks

about maintenancc of colony after completion of project which is

reproduced as under:

A commercial conponent of 4% is being allowed in the project to enable Lhe

coloniser to maintain the colony t'ree'of'cost for a period of five years front lltt:

clctte oJ grtlnt oJ accltpation certif;cote, after which the colon.y sha// sl'r/r'/

transkrred to the "associotion of apartment owners constituted ttnder the

Horyana AparLment Ownership Act 19B3,for maittenance. l he colomset shall not

be ollowed to reLain the maintenance ol the colony either clirectl;t or intlh etlly

(through any of its agencies) ({ter the encl of the said five yeors periocl. Dngagit)lJ

ony ogency for such nlqintenance works sholl be ot lhe solc discrelioD ond ternls

and conditions ftnolised by the "ossocicttion of ctporLment o\l)ners" constittltecl

under the Apartment Ownership Act 1983.

51. It is pertinent to mention here that thc authority on 1"1 04'2022

requested D'fCP, Ilaryana to Sive clarjficatiorr with rcspcct to thc issLrc ()t

)naintenance. In response ofthe said lettcr sent by the Authority, an crua il

dated 29.11.202? has been received from D'l'CP intimating that thc isstl(l

of free ntaintenance of the colony in terms of section 4[v] ol thir

Affordable Group Ilousing Policy, stands refcrrcd to thc Governmer)t atld

clarification will bc issued by DTCP as and when thc approvals is reccivctl

from the Government. As per thc clarification regarcling maintcnancc

charges to be levied on affordable group housing projects bcing givcn bv
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DTCP, Haryana vide clarification no. ?F-27 A1202413676 (lalcd

3"1.0!.2024, it is very clearly mentioned that the utility charges (which

includes electricity bill, water bill, property tax waste collection charges

or any repair inside the individual flat etc.) can be charged from thc

allottees as per consumptions. Accordingly, the respondent is directed to

charge the maintenance/use/utility charges from the complainants

allottees as per consumptions basis as has been clarified by the

Directorate of town and Country Planning, Haryana vide clarification

dated 31.0 L.2 024.

G.VII Restrain the respondent to charge for interest free security
deposit ofRs 15,000/- from complainant

52.The complainant has pleaded.that the'respondent is demanding Ils

15,000/- as [FSD. The authority has already decided the above issue in

complaint bearingno. CR/4068/2027 titled as Pradeep Kumar through

his attorney Suresh Kumar V/S Pareena lnfrostructure Privote

Limited wherein it was held that the promoter may be allowed to colloct

a reasonable amount from the allottees under the head "l FSD"' llorvcvcr',

the authority directs and passes an order that the pronoter must l<ccil

the amount collected under that head in a separate bauk accouttt artd

shall maintain the account regularly in a very transparent n.lanncr' I[ ']rry

allottee ofthe proicct requires the promoter to give tlte details regarditr13

the availability of IFSD amount and tlle inter€st accrlted thereon, it trrr'tst

provide details to thenl. lt is further clarified that out of this IIrMS/lrSl)

account, rlo amount can be spent by the promoter for the expcnditrrrc firt

which he is liable to incur/discharge the liability undcr sectiol'l 14 ol 
"ilr

Act.
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G.VUI Direct respondent to earmark two-wheeler parking for

complainant in the said proiect "GRAND IVA". Sector 103 Gurugram,

Haryana

53. Clause4 [iii)[bJ of the affordable policy, 2013 states that only one two

wheeler parking site shall be earmarked for each flat which shall bc

allotted only to the flat owners. The parking bay of two-wheelers shall bc

0.8mx 2.5m unless otherwise specified in the zoning plan. Accordingly,

the respondent is directed to earmark one two-wheeler parking spacc to

the complainant in the project.

G, IX Direct the respondent to refund administrative charges of

Rs.17,700/- already taken from complainant

54.The respondent also demands a sum of 17,700/- besides taxcs as

administrative charges and the demand has been challenged by thc

allottee being illegal. However, while deliberating this issue in complaint

bearing no. 4031 of 2019 titled as Varun Gupta.V/S Emaar MGF Land

Ltd, The authority has held that the registration of property at thc

registration office is mandatory for execution of the conveyance [salc)

deed between the developers (seller) and the honebuyer (purchascrJ

Besides the stamp duty, homebuyers also pay for execution of thc

conveyance/sale deed. This amount, which is given to the dcvelopers irr

the name of registration charges, is significant. Thc authority

considering the pleas of the developer-promoter directs that a nominal

amount of up to Rs.15000/- can be charged by the promoter - develol;cr

for any such expenses which it may have incurred for facilitating the said

transfer as has becn fixed by the D'fP office in this regard. Iior any othct-

charges like incide ntal/miscellaneous and of like nature, sincc the silrllc

are not defined and no quantum is specified in the builder buycr's

agreement, therefore, the same cannot be charged.
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G. X Direct the respondent to refund Advance Electricity

Consumption Deposit (ACD) Charges of Rs, 6000/- from alrcady

taken from Complainant

55. The authority has already dealt with the above charges in the compliant

bearing no. CR/4147/2021 titled as Vineet Choubey V/S Pareena

Infrastructure Private Limited wherein the authority has held that the

charges under this head are being demanded so that the allottee(s)

should have power connection in his/ her unit at the time of possession

and that amount should be adiusted in the electricity bill as per-thc

consumption of power The authority has already dealt with the above

charges in the compliant .bearing .no. CR/4147/2021 titled as yineet

Choubey V/S Pareena lnfrastructure Private l,imited wherein thc

authority has held that the charges under this head are being demandod

so that the allottee(s) should have power connection in his/ her unit at

the time of possession and that amount should be adiusted in thc

electricity bill as per the consumption of power

C. XI Direct the respondent to construct community sites as per

guidelines of policy, 2013.

56. The DTCP. Haryana inspects whether the said project is constructed as

per the building plans and thereafter, the occupation certificate is issucd'

Since, in the present matter the respondent has received an occupation

certificate of the community building on 20.04.2021 therefore, thc

complainants may approach the department for any grievances if thc

said sites are not constructed as per the approved building plan.

G.XI Litigation Cost

57.The complainant in the aforesaid relief is seeking relief wr't

compensation. Hon'ble Supreme Court of lndia in civil appeal titled as

Complaint No. 1074 o1 2023
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M/s Newtech Promoters and Devclopers pvt. Ltd. V/s Statc ol tJp & Or.s.

(Civil appeal nos.6745-6749 of20Z1, decided on 11.11.2021J, has hclrl
that an allottee is entitled to claim compensation under sectio is 12, 14,
18 and section 19 which is to be decided by the adjudicating officcr.as
per section 71 and the quantum of conlpensation shall bc adjudgcd bi,
the adjudicating otficer having due rcgard to tlte factors nentionc.i in
section 72. The adjudicating ofncer has exclusive jurisdiction to dcal with
the compiaints in respect of compensation.

H. Directions of the authority

58. Ilence, the authority hcreby passes this order and issues the following
directions under section 37 of the Act to ensure compliancc ol.obligati0 ns

cast upon the promoter as per the function entfusted to trre autiro.itv
under scction 34(0 |

I. 1'he respondcnts are directed to pay interest at the prescribed ratc
of 10.850/o p.a. for every month of delay on the amount paid by thc
complainant from the due date of possession i.e., 29.03.202 I till
offer of possession i.e., 23.07.2021 plus 2 months 23.09.202 l

(inadvertently rnentioned as 24.07.2021in the procceding of day

dated 02.04.2024) to the complainant as per proviso to sccti0n
18(11 ofthe Act rcad wfth rule 1S ofthe rules.

II. 'l'he arrears oI such intcrest accrued from duc datc ol posscssroI]

tili its admissibility as per direction [iJ above shall be paid by ihc
promoter to the allottees respectively within a periori of 90 da,,,"

from date ofthis orcler as pcr rulc 16(2) ofthe rulcs.

Ill. 'l.hc complainant is directed to pay outstandiDg dues, i1.any, altcr

adjustment of interest for the delayed period against their unit to

be paid by the respondents
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'l'he rate ofi terest chargeable from the by the promoters,

in case of

10.850/o by

t shall be. charged prescribed rate i.e.,

respondent/promotels is the same ratc of

interest whi

case of defa

2[za] ofthe

the promoters would be to pay lhe allottcc, in

It i.e., the delayed posse as per section

The respo ent shall not charge anyth m the complainants

, holding chargcs

y point of time even

settled by Hon'ble

2020.

"i;!,;adMember

Gurugram

which is

shall not

the part of

charged by

after being part

Supreme

59. Complaint stands

60. File be consigned

:02.04.2O24
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