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conDlaint No 533? of2022

Rules and regulations made there under or to the allottees as per the

agreement for sale executed irterse.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the compla,nants, date ofproposed handing overthe possession, delay

period, ifany, hav€ been detailed in the following tabular torm:

I ' Elan Mtracle", Sector.84, villaae.Haya!pur,

,I

190 0f2017 dared 14,09.2017

License no.34 ot2014 dated 12.06.2014

05.03.2019

(Aso. pacesEorconplaint)

l),te or.r..ution of BBA 13.06.2019

(Ason page 63 ofcomplaino

(As on paee T4ofcomplaint)

[Ason paseT4of comPlainq

Unit area increased frofr 625 sq.tu to672 sq fts

Poss€ssjon clause as Per Aouse 7 POSSESSIO OF TEE PREMISES/UNfi.

7,1 s.he.rdb lq Psesi@ of the soid

The h nnote. agrees ond undeBtonds that Lthet!
detivur ol po$eson of the soid prenkes/unt to
the ott.tteek) ahd the connoh orcas ta tht
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asociotion of o ottee(s) ot the conDetent
outhantt os the car nay be, ts rhe e$enteot the
Aqte.nenr 1'he Proho@ atture, ta hand nv*
pa$eteon oI the sad prenBet/unt alono tuthredv ond @nplere ,..d., ,,"., *i,h "spKtfconons odentis and lot,t tes oI the
proieLt tn plo.e widtin o period ot qilortv
eiqht) noaths IrM th. dote ot th;
Agreement wtrh on extedsion ot tuahe; tuetee
mottht, unle$ there it detay or fajlure.tue to wat.
llood. droLght n.e. c!.lone eo hquoke or an;
orh* utomtN coused br mtu,e an*no rie
resuto. developnent of rhe real 6tote brn]{r
t'For.e Morurc ) [ however. the.adbt;do; ot
the P.ote.t B detoyed due ro the Foft; Ma,,-.
@ndnnns rhen the Atlot.ee ogrees rho he
Ptanoret \hall be enided ro the erteneon ot hnp
for detuer! of pa$6son oI the eid pre ise;/unit.
pravtded thot such For.e Mojeurc conditjon, orp
nalqsu.h aatue whrhnAe tt mposbtelorrhe
.on o.L to be inplenedted. rhe Alo@e oorpp\
and conlnms thoa i, tn" 

"vent 
it t ul-^

inpossible fa. the Pronoter to inptmeht the
prciect due to Force Maje!rc @nditions. then tht\
allotneht shdll ltand teminated ond the
Prohater shall refund to the Allottee the entrc
onarn| rcceiv.d by rhe pronotet fron the
ottottee(, subiect ro .teductian oI non-;efundabte
anounts includihg but not llhited to ,etum an
investhen* poid/payoble by the pronotet,
intercst paid ot potdbte bt the otottee@ b thepromater on detoyed ooyneh\,
broleroseb)/h.ennve& potd bv rhe
dewtapet/ds.oun{, s*en, ton,/,aalu,,
levk, patd/poyoble. it onyl the Alo ee oote;,
that he/she tholl not hove any righs, cloihs e..,
ogarnstthe Prcnotet ond thotthe pro otet shol
b. t.leased ond dLcharypd hon ol s obhooua s
onl habthnes under th6 Asreen r t$ B how4q
tlaulie\t thot l.he devetoper olJer the po$e$rcn
oI the unt behre the tnputated udehne 6
nennoned obove, the dtlottee(s) shot take the
possetsion without an! pratest or dehut
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+ 12 months from dat.or

Total saie consideration k.49,93,720 /-
(As on page lO4ofrcplyl

Amount paid by rhe Rs.24,09,759 / -

(As admiited by rhe comphinanr in plerdinss)

Lerierlorassured r.Lurn 01.02.2019

(As on page no, 59 of.omplaint)

Clause for assured rerurn

fhar Elon Bund@a priwte Ltnitc.l I heren oftet
.eh t et1 to os Compony"), ostees b oor ta the
opptient o Fhed Anount ol R5,Zt,tl,li- iA"o"u
Twenty Ode rhousan.r Fotr Eu;*ed n.,1
fhirtt Seven ontr) per non.h, srbEct b tox
Dedu.tton ttsoure on the pro.,ion;t book,no _
out p.otc.t otled o\ Eton Nidcle.,tuak;
se.tor-a4 , ,urlgran, on the onaunt or
Rs.l1.13,750/. (Rupees Eteveo Lokh Forre
fhrpc fhousond Seeen Hun.lre.l Etft! Oal;t
receive.l through Cheque No. Oo|tii Da;;
01,02.2019, Cheque No. OOOOqq Doted
0A-04,2079 .lrawa on HDFC Bd,k

(As ar poee na 5e aJconptatnt)

Letter of Assu.ance dated
10.04.2019

Ih ?. o n pa nt sha 11 por o I Rd o nou n r ot Rs. 1 3 _oo
(Rupes fhnkea Onlt) per sq.l. per hodth
oller the conpterton of 30 months wirh on
ddditioaol qturc penod ol 5 (,ix) n@ths Aon
the 10'r Aprit 2019 t,e., w.e,L Apt,l ZOi2 (iJ
posscssion is not Ollered b' April 2022 I tu th.
oppttht ntt .he dne ot oIJe. aJ p.r es,,o,. ,rb,eu
Iu tt tlt polmeY ot nt@llnen^ a\ pe. tttt
payqtnt plan otto(hed hercwnh rn,l n $r
tpphL tnt dn!\ not hoke thc pdrnent\ o, pet tht
ottrtlLd polnent olon orb\hed her?wnh nnn ,t

rhe uto.het poraenr plan ther, 6npant, sill
o\a Lt lnntled ra Lhorge inkr\t @21 % po lor
f6t budolsand intetesr @24% ofter 60.to6 frcn
the due date al nsolnats

/l
I

ll
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B. Facts ofthe comptaint

3. The complainanr has maderhe tollowing submissions in thecomplaint:
1. That the complainant is a respectable and law-abiding cjtizen and

is an allottee wjthin the mean,ng oisection 2 (d) ofThe Reat Esrate

(Resulation and Devetopmenr)^ct, z016.Therespondentcompany,

Nlls tlan Iluildcon privarc Lrmited is a ljmircd conrprfy

rncorporated under th€ Conrpanies Act, 1956 aDd is intet otio

engaged in rhe business oiproviding realestate services.

I1. 'lhat in 2018, the respondent advertised about development ot irs

new commercial cotony protcct namely ,E1an 
I\.{iracte,, situated in

Sector 84, Gurugram Haryana. The respondent painted a rosy

picrure of rhe project ,n thcrr rdverrisemenr representing thar tIc
project aims ar providing conrmercial space comprising ot high

street retailwith double heights shops, huge mutn acUvity arriunr

I f!,e ott{ d ws\sion shott not be depende upon
l e aront of conptetion cerutaP ond/or
lqcupatDn artilcote rhe conpony ,t1ott sr;nd
ld'{horsed of o hab tis tonptekty oft{ aJ

(As on page no. 109 of cohplainO

15.03.2023

(As pe. list of docum€nts submitt€d bv rhe
respondert on 20,09.20231

01.09 202r
(Ason page 110 ofcooptarng

Li)

off€r of possessjon for fir
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space, lower ground aoor dcdicated ro hypermarker and rerait

shops, one ol rhe nation s targest superplex by pVR cinema, mutri

cuisine restaurantand kids zonc.

lll. That believi.g the representations of the respondenr and in rhe

lookout lor an aflordable commerc'al space for himsetl, rtre

compla,nanr booked a unir in the project and paid an amounr ot

Rs.2,50,000/- rowards the booking otrhe unit on 01.02.2019.

1V That thereafrer on 05.03.2019, the respondenr issued an alormeDt

letter olrerailand commercialunit bearing no. FS-340 admeasu.inE

625 sq. it. on thc 3ft floorinthe project at the toratsate considcrarion

of Rs.46,71,875/-under rhc special fixed return paymenr plan.

V.'lhat on 01.02.2019, a lerter consistingof terms and conditions i.or

nxed amount on provisional booking was given to the complainant

in which a fixed amounr ofRs.21,437l per month was agreed to be

given to tbe complainant by rhe respondent till the rime ofoffer of

possession along with amenrties like etecrricity and water and

fu.ther ready ro move in sratc ofthe said unit.

VL'rhat the complainant durinS rhe period of 2019 conracrcd rh.

respondent to execute the builder buyeragreement but rcspondent

failed to execuie the same nnd kepr on demanding money. The

complainant even vehenenrly asserted thar hiling execution oI

agreement, rhe complainant shall not make any payment ro the

respondent but the respondcnt threarened the complainant ro

cancel the allormenr olthe s.id and to torfeit the deposired anrouDt
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Left with no other option rhe complainant kept on pay,ng the as and

when demanded by rhe respondent.

That builder buye. agreemenr was executed berween rhe

complnjnant and the respondent on 12.06.2019. It is pertinenr to

mention her. that all rhe payments have becn paid by rhe

complainant within 12 months otbooking. Ihe rorat.rmount patd so

lar is Rs.24,01,,r80 against th. total sale considcr.rlion ot

Rs.46,71,875/ Thar rhe respondent issued a 1efter otassurance in

which the respondent stated ir will pay a fixed amount of Rs 13.00

per sq. ft per monrh aflerthe completion of 30 months with a Err.e
period oi 6 months from 10 April 2019 i.e., w.e.f 01,,April 2022 to

thc applicanr tillthe rime oioffer otpossession and rfapplicant docs

not make the paym.nt as per th c a rtached plan, the n the rcspo nde n r

shall also be cntitled to charge interesr 21% p.a. for first 60 days

and jnterest @24% after 60 days liom the due dare otinsrallm.nts

The rateolinterest is rotally arbitraryand high.

That on 07.09.2021, therespondentissued an oraer ofpossession for

fit-outs and sett,ement of dues for the unir stating thar rhe

coDstruction har been completed and rhe occuparjon ce.rificate lb.

said project has been appli.d for which nreans jr is Dot a genuinc

ofler of possessioD. lt is furthcr ro nore thar no otier of posscssion

can be made to theallottee r!irhourobraining occupation cerriticare

from concerned department.

vt I.
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IX. Ihat the respondent, sropped making paymenr on ac.ounl ot
assured rerur. atter issujng rhe illegalofferotpossession for tit-ours
without obtajning occuparioD certiticate, as pe. retter 01.09.2019
The complainanr than approached rhe respondent ro enquire about
the non- payment ofassured return as the possession has not been
offered yer after obtaining occupatjon cerriiicate bur to rhe utter
shock of rhe compta,nanr, thc respondent clcarty reiused ro nlakc
th. payment oD account oaassured return on the ground ot issurng
thc oflcr of possession torfitours.

X.'lhat rhe respondent retained the hard ea.ned money ot the
complainanr f,or so many years beyond the due date of possession

the.eby highlighring unfair rrade practice on their part and also

breach ofterms and conditions ofthe agreemenr and deticiency in
th. services on part ofthe respondenr as aga,nst the complainaDt

Xl.'lhat as pe. section tB ot the Real Estat. (Regularion anil
Dev.lopmentl Ac! 2016, rhepromoteris liablero pay inr.rcst to the
allortees ofan apartnrenr, building or projed iora delay or iajture rn

handing overofsuch possession as per rhe rerms and a8reemenr ot

Reliefsoughr by rhe complainant
The complainant has soughr tolowulg relie(s).
I. Dircct rhe respondenr to trrake rhe payme.r ot Rs_21,437 / ti)t

Seprember 2020 and fu.rhcr Us.z9,062/ on a.count ol assured

C.

4.
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return from 01.02.2019 rili

occupation cedf,icare.

fc"',rr", *;.,"r,rtl
valid offer of possession aft er obraining

D,

II Direcfthe.csponden o dectarc the offerofpossessron ior fir our

dated 07.09.2021 as 
' 

egat, nult and void being wirhour obtarnjnS

occup:tion certificare.

I1r. Dired th. respond.nr nor to charge beyond the terms and

conditions as mentioned in b uilder b uyer agreem.nr.

IV. May pass any other orderas theautho.iqT may deem fitand proper

in the inter.st ofjusrjcc.

0n the darc oi hearing, rhe aurhority exptained ro lhe
respondeni/promorer about the contrav.ntion as alleged ro havc be{:n
committed in relarion to section lt(4)(aJ oftheAct to plead gurlry or
not to plead guilty.

Reply by the respond€nt
'lhe respond enr has contested thccomptainton rhefo owinggrounds:-
1. The complatnan r aiter making extensive research, had approached

the r.spondent expressing h is interest in pu rchasing a commerciat
L'nit in rhe.ommercjal complex b€ing devetoped by the
respondenr known as 0trn N{iracle,,, situared in secror8.1.
Gurugram.

Il. That rhereafrer, the comptainant was allotred a comm...irr
space/unit tentarively admeasuring 625 sq.it. torning part ot unir
no. FS 340 on the rhird floor of the proje.t, subjecr, inter,alia, to
increase or decrease on basis otvariation in calcutation ofacruat
super a.ea of rhe p.emises which were to be determined at the
time of offer oipossessioD.
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IIL That, unjt .o. FS-340, was provjsionally alofted in favour ot the
complainant vide allotment tetrer dated 0S.03.2019. The buyer,s
builder agreementwas executed betlveen the respondent and $c
complainant on 12.06.2019.

The respondent info.me.l rhe complainanr vide lerter dared
19.05.2021 rhdt occuparion cerrificare in respect otthc projccr h.d
been applied tor on 09.06.2021 The comptainant was furth$
inlormed rhar the final srarcnrent ofa.count woutd be scnr by !hc
.espondenr shortty thereafrer.

Thar vide offe. otpossession ibr fir-out tetter dateij 0 7.09.2021the
respondenr offered possession or the unit to rhe complainanr fo.
fit-outs and s.ttlement of dues. Atso, the comptainanr was
inlormed rhat thefte was a stight increase in the super_area ol thc
allotted unjt, fronr 625 sq.tt. ro 672 sq.ft due ro tbe increase in
superarea. It is pertinenr ro mention that the respondenr has
otiercd thc possession otthe Lnjr in the projed ior fit outs ar thcir
end so thar as and when thc occupation certificare is issucd by rhe
lown and Country ptanning DepartmeDt, the commerciat
operations from rhe units can be commenced wirhour there being
any loss oirime. Therefo.e, kecping in view the rnrerest ofall the
allottees in mind, the respondcnr issued oifer for possession to. fir
outs in the complex. Since, rhe complaiDant did not conre ibrw.rrd
to take posscssion, renri,dcrs dated 12.1022021, second
renrndc. datcd 12.11 2021 rnd rhird r.nrinder dated 28 12 202 t

were sent by the respondent ro rhe complainanr

l'hat in rerms otCtause 7 ol rhe Buyer,s agre.nenr, possessron ol
the unit was agreed to be orfe.ed to the complarnant within 48
months from the dare otexc.urion of the Euyefs agreement lwittr

VI
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grace period ott2 monrhs and subjedto force majeu re conditro ns
and evenrs beyond the powerand conrrolofrhe respondent. That
it is a matter of admitted fact that the buyers agreem€nt was
executed on 12.06.2019. Hence, rhe respondent has oftered
possession ot the unjt to rhe complainant wel before the agreed
timelines for deliverina possession.

Vll That after rbe recejpt ot offer of possessron lerter dared
07_O9.2AZ|, rbe comptajnant never raised any objecrio. to lhe
incrcase in super a.ea wjthin 30days rn a.cordancewith Ctaus. rr
ofthe Buycr's Agreemenrexecured between rhc parties. IIowev.r
rhe complainan rs also detibcrarely refrai ned t.om making paym e nt
of rhe demanded amounts. In fact the conplainant was dulv
.nrorned rnd .xpta.neo th" 

","u 
_,.rOn"n" ," .""., n,, ,.,, ,"

the office ofthe respondent.

VII1. Thar, the contractuat retationship between the respondenrand thc
complainant is governed by rhe buyer,s ag.eement executed
between the parties. The complainaDt cannor ser up any claim
which is cont.ary to the terms and conditions ot rhc buy&s
agreenrenr. The complaiDanr is contEctually bou.d ro makc
paymenr ot th e dcmanded anro unts and rake posscssion oi th. u n I
in questionns

1X.'lhatthecoDrplainant jsestoppedfromfitingthepresentcomDlaint

bvhr\osra.l..ondJ,rdrrr dcqurF"(en, e the project in hh.(h
the comptajnant hrs booke.l the unit is bejng developed by EtaD
Limited, however EIan Burtdcon pvt Ltd. has been wrongly
impieaded as a parry iD th. petitjon. The petition is tiabte ro be
dismissed on this ground I one srncc no orders can bc passcd
againsr LtaD ltujldcon pvr Ltd !s the comptaindnrhas executed th.
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Builder Buyer Agreement wirh EIan Ljmitedand not Elan Buitd.oh
Pvt. Ltd. Alt the documents relared to altotment have been issued
byEIan Limited. Reference ro Respondent,,in the present pettion
shall nean and jmpty Elan Limited and not Etan Buitdcon pvr Lrd..
which is a separate legal entiry and has no locus in the presenr
transadion. That Etan Buildcon pvt Ltd has nothing to.lo with the
present project or rhe complainanr

That the conrplainant has got no locus standj or cause oi action to
file the present conrplaint. The p.esenr complaint is based on an
erroneous jnterpretarion ofrhe provisjons orrhe Actas we as an
inco.recr u nderstanding of th e terms and condrtjons ofbookin& as
shall be cvklcnt ffom the submjssions made in rhe to owjng parrs
ol the presenr repty. t.he respondent craves leave or aurho.iry ro
-e[cr ro dnd relv upon rhc r..-m\ dnd condruon. \.r out r1 In.
application form as welt as rhe terms and conditions for paynrent
of fixed amount, in detail at the time oirhe heaflng ot rhe present
complaint, so as to bring out the mutual obligations and the
responsjbilitics of the .espondent as welt as rhe comptainant

That the present conrplaint raises severalsuch issues which cannot
be decjded iD sunrmary proceedings. The said issucs requrrc
extensive evrdcnce ro be tcd by both the parries an{i .xamindtion
and cross-examination ot witn.sses fo. proper adtudicarioi
Therefo.e, the disputes raised in rhe presenr comptaint can only be
adjudicated by the civil courr The presenr complainr deserves ft)
be dismisscd on this ground alone.

That in so br as the respond.nt is concerned, the respondenr has
already completed consr.ucrion wetl within the agreed rimelnes

XII.
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for delivery oipossession and within the period ofregjstration ot
th e projecr under REprA. Th e applicarjo. fo r iss uance ot occu pa t ion
ce.tificare was sLrbmifted to the competent authorty as far back as
on 14.01.2020 and the sanre js pending before the competenr
authoriry. There is no defautt orlapsein so iaras the respondent is

lurisdiction of the authority
'thc authority observes rhat ir h.rs rerritorjal as welt as subiect mr .r
jurisdiction to adjudicare the presenr conrptaint for the .easons given

E.l Territoriatiurisdiction

As per notification na. t/92/2017-1TCp dated 14.12.2017 issued by
Town and Country planning Department, Haryana rhe iurisdicrion ot
llaryana Real Estate Regutarory Authority, Curugram sha be enrire
Curugram disrricr for alt pu.poscs In the present case, thc projc.t in
qL'estion is siruated wthin rhe ptanning area of Curugram districr
Therelore, this authoriry has complere territorial iurisdiction to,t.,i
with the present compla int.

E.ll Sub,ect-marterjurlsdiction

Scction 11(4)(al ofthe Ac! 2016 provides rhat the p.omoter shaltbe
responsible to the altottee as per agreement ror sale. Section t 1t4l(.rl 6
reproduced as hereunder:

s..tion I 1 (4)(o)

R. " t.o..it, tu, r,.^t.dd.. - t" ton..bJae. oa4 lun.,n
ot,h _/ t .t\..ute_)n-eqrht,aa 

aaeth-,,td.,, ta,\. tttp? a ,?, ,h. ay,p"n?at ta, .o- ot,nt\,a.. at,r" ta,t,tt...\! t. no_b.trlt4/ _t,.,rd..,
nru lt t hr t pa,, ne1t. p.^t ot t - Dtao.. - h" _ a . aq b. b t j_nltntt..\ .-t t4, ..1.br o.., t ,op a .o n-or tt olbnP\ot
LhP a",o-t,t .q,to-t\ o tl\ rt t4vJ br

[.

9.

8
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]10. So, in view ofrhe provisjons ofthe Act quoted above, the aurhorirv has

complere jurisdiction ro decid. the comptainr regarding noD-
complia nce o f obljgatio ns by rhe promoter leaving asid e .om pe ns.r t ion
which is ro be decided by rhe a.liudicatinS otficer it pursued bv lhe
compjainanr at a tater stage.

L f'ndings on the obie.tion! sought by the respondenl

I:l:-ol'"::." rcs.rdins *ronsrur ,mpreadmcnr or Erah Limircd as aparry rn ue prririon,
I1. ihe respondent have raised the conlention rhat lhe comptainant has

w.ongly implcaded Han l,irnited as a parry ro the pertion. The p.ojecr
ln whi.h rhe comlrjinant has booked the unit is being devclopcd by
Elan Buildcon Pvr. Ltd. Thus, rhc perition is tiablc ro be dismissed .n
this ground alone since no orders can be passed agninst Etan Linrircd
as rhe complainant has executed the Bujlder Buye. Agreement wittr
l:lan Euildcon t,vr Ltd. and not Etan Limited. All the documents .elated
lo allormenr have been issucd by Elan Linrired. Reterence to
"Respondcnt" jn the present pcrjtion shatl mean and impty Elan
Iluildcon Pvt t,td and not Elan Ljmired, which is a separarc legalentily
and has no ]ocus rn thc presenr transaction. Thus, th. compt.rinanr is
cstopped fiom titingrh.presentcomplaintbyhisown acts.conducr rrd

12. However, alt the pleas advanced rn this regard are devoid of merit. On
the perusal of the docu.rcnts and perfornu 8.. ot the present
complainr, jt is very much .videnr that the comptainant/altottee hav.
filed the comptainr against []an ltuitdcon plvate Limited and EtaD
Buildcon Private Linrit.d is prrry to the suir, not Elan t.,mircd
The.cforc. drc cont€ntion ot rIc rcspondent jbout wrongtut
inrpleadment otthc rcspondenr \tands relect.d.
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G'L Dechre the offerofpossession for fir.out da(e d 07,O}.ZO21 asillegal, nult, void
13. There is a conbactual relatioDship between the complainanr and thc

respondenr which is governed bv thc Bu der Buyer Agrc."ment,
executed betwcen them. Ilowevo., ir is seen thar the draiting ot thc
clauses in rhc buitder buyer agreernent are not onry vague and
u.ce(ain bur so heav y toaded rn tavour of the promoter and bv th.
dllorree.n rLtll.trng Jorm".rric5 dr d oo( unenr"lrons erc ds pres.r bed br
lhe prumor"r t1 rhe pre<ent ."se. rhe re,ponaenrTOur,der h"v.
mjsused jts dominant position and drafted a clause i. the tetre.
containing te.ms and conditions Ior fixed return whjch js complerely
vague and rs againsr the statuto.y rjghts of the complainant/athrtee
whe.cby it sa!,s that rhe offer ot possession is not dependent on !hc
grant of occupation certifi cate.

14. The aurhoriry would express its vicws regarding the concepr ofa,.valjd
olfer of possession ,. 

It is necessary ro clar,i, this concept because, attc.
a valid and lawtut orer otpossession, rhe liabiliry otthe p.omoter for
the delayed offer of possession comes to an end. On rhe other hand, if
the possessioD is not valid and tawiul, the tiab,lity of the promoter
.onrinues tilt a valid ofler is nradc .rnd rhe alottee remains enrirted n)
recerv. intcresr io. tlre delay caus.d in handjng over or possesson Thc
Authonty attcr a detailed considerauon of rhe mafter has conctudcd
that a valid offer ofpossessron n)usr have the following components:

a. The possession nustbe alfered ofterobtainins dnocculation

c e r titr ca te /co n pt eti an .e r t ilcote.

b. l'he subjectuni mustbe in o hobitable conditioh
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should nat be accompanied by unreasonabte

atld itiondt demands.

15 In the present case, the fi.st and ioremosr condirion ofa valid offer ot
possession is not fulfitted. The occupauon certifi.ate in respect of the
projectin qucstionwhererhesubjcctunitis situated was grantcd hyrhe
concerned aurhority on 15.03.202J and the same is evident from as per

the lisr ol do.unr.nts submjttcd by the counsel oi responilent on

20.09.2023. t'hc rcspondenr oflo.0d rhe poss.ssion for fit out oi thc
aUotted unir beiore obrarnirg occuparion ceftiticate i.e.. on 07.09.2021

Hen, c. rhe.J o o cr I, nor d !"t.J o e- ot pose\\ror .

G.rr. Direct rhs respondent to m.rke the payment o f Rs.Zt,437 /-per
month on account of assured return from 01.02.2019 till
S€ptember ZO20 and furrher Rs.Z9,O6Zl- on account of
assur€d return tilt the date ofvatid otrer ofpossession after
obtaining occupation ce ificate.

16. 'lhe conrplainant hns soughr assured rerurns on monrhty basis as pcr

thc ternrs and .ondrrions ibr flx.d amounr of Rs.21,437 /- ternronrh.
nllSeptember 2020 and furrher lts. 13/- per sq.ft rj the dare ofissuan.e
olvalid offe. of possession by the company. Ac.ording to the l.trer oi
assurance datcd 01.02.2019 [pagc no. 59 of comptaint] wherein the

respondent agreed to pay to the compta,nant a tixed amounr ot
Rs.21,437l- from the date of provisional booking of the unir Le.,

0l 02.2019 till otlir of possession

17. A1so, there is a lerter of assurnnc. dared 10.04.2019 (on paSe no. 109

of complainrl lvhcreiD, rhe respondenr havc srare.l rhat rhe compafy
shall pay the !llottee a fixed all]ount ot lts.13.00 pcr sq fr. pcr nronth

altcr the complerion of 36 months [:]0 monrhs with an additionalgra.c
period ol6 months). Herein, thr rcspondent havecreated an addinonrt
liability on itsell rhat ifpossessron is.ot ofered riI April2022. thcn the
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will be given an fixed amount of Rs.13.00 per sq.ft. As the
occupntion ccrttficate was obraincil on 15.03.2023 so, tiom April 2022,
the respondenr is tiable to pay Rs.1:1.00 per sq.ft. ro the atlottee.

18. The lerrer dat.d 01.02.2019 r.g.rding rhe rerms and conditions iir
fixed amounr on provisional booking and tetter of assurance dared
10.04.2019 can bc considercd as an agreement io. sale interpreting the
delinirion ot th c agreement ror ,rgreement 

fo r sale,, u nder section Z [c]
of the Acr and broadly by raking into coDsideration rhe objects ot thc
Act. Th.reiorc, rhe promorer and allortee would b. bound by rhe
obligarions contajncd rn the memorandum of understandings and thc
promot.r.hdtt o, r.spoI\rbte t.f rt, obtipJ||on\. rL\pnr.rbr.r a. d,.{r
functions to thc aIotteeas perthe agreemenr iorsale executed inter s.
them under section 11[4)[a] ofthc Act. An agreement detines rhe rishrs
and ]iabilities ot borh the parries i.e., promoter and the allottee.rrd
marks rhe start ot new co.tracrual retationship between them. Thrs
conrractual relarionship gives rise ro future agreemenrs and
tra nsactjons bcrween them. The reio re, different kinds o i payment pta ns
werc in voguc irnd legat within the meaning otthe aSreement for sat..
One of the inregral parrs of rh,s agreemenr, the lett.r dared 24.05.2019
is the t.nnsaction ofassurcd rerurn inrer-se parties. Thc,agrccmenr for
sale" after coniDg rnro torce ot thrs Act (i.e., Act of 2016) shalt b.In rh.
prescribed iorm as pcr rules bu his Act ot2015 does nor rewrite rhc
"agreemenf' entcred berween promoter and altottee prior ro comjng
into iorce ofthc Ac!as hetd by the on,bte Bombay High Court i. cas.
Neelkomat Reottors Suburban private Limited and Anr. v/s Unionol
India & Ors., (Wrir l,etition No 27:J7ot2017ldecidedon06.12.20t7
Since the aSrccnrcnrdetincs the buycr p.omorer relarronship thcretor..
rt can be said tirat the agreenrcnt tor assured .cturn berwceh rh.

CohDlainrNo. 5337of 2077
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promoter and a onee arises out ofthe same retatjonshjp. Therefore, it
can be said that rhe real estate .egulatory aurhority has complet€

19. The presenr comptaint was fixed for pronouncement of orde. on
13.03.2024. Vide proceedings dared 73.0j.2024, the Authorirv had
made rot,owrnB nb.ervdtion5.

'?tder prarutn.ed
i. thercspo tl!)t b directed to pa, rhe atuaht oj ossure.l return ot thc olttc..lrote al R\:)t,137/- per nonth ttam ttu .

ot n2 2019ttllvalid allerofpose*on 
lote af ptuvBianal boakino it

' 'n:,.':'.: :: " ,:|': ':.', l to po"n ood,o, at -nhua, , 1 ..... 

tuo 
o",,,t- 

11 
th A I 1. u 4/. _.t _ 

" 
ad at tpr ot po_ | \. totl d\ oe, _p, t_, at".

20. However whitc preparing rhe detailed order, rt has come to rhe norice
ot the Aurhoriry rhat rhe relief of assured return from the dare oi
provisionat booking i.e.,01.02.2019 till rhe valid offer ofpossession has
been inadvertently recorded jn the proceedings oi dav darert
11-03 20/4 a\ thp cssurcd rerr,n r^Js pdrrbtF upto rne o er or
possessio.. ltoc in thc presenr complarnt, rhe offer of possession was
not valid as ir lvas mad. in lhc .rbsence ot occuparjon ce.titjcate.
'Iherefore, thc assured retu.n is liable ro be given upro grant ol
occupation .e(iticare, only atrer which a vatid offer oipossession coutd
have been made. Consequently, rhe case was scheduted ior re-hearins
before rhe fult hench, and the p.oceedings dated 13.03.2024 were
amended as folows

jurisdicrion to deal with assured .erurn cases as the contractuat
relationship arisc our ofagreement torsale only and between rhe same
parties as per the provhions of scction 11(4)(al of the Act of 2016
which provides rhar the promoter would be responsible aor all the
obligations under theAct as per rhe agreemenr forsale ti rhe executjon
of conveyance deed ofrhe unit in favour of the aloftees
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:_:,". : I comp,a,nr No.53r? or z4:7
t the c8reed rarr ot Rs 21437l- pcr manth,n

i'.i 
,11::i"",* 

:. 
*" *^*, -.p,..* a"*_", . r" ; i";;;;; ;;ludr".or provFronJ bookrn8 . e Or 0l.l0 t9 riu obt ininS tr," o".up"i_.ertiii.ate, Atso, as per tetter dated 10.0a.2019, rhe resp;"a*, 

" i*i;",directed to pay additiomt anounr or RS.13.OO sq.ft. per nonth we f

", , , 
t0.0a 202? I trhe ddre oroord n.ng rhc o,, updron. ejU6care,zr. tn lhe present case. rhe respondent has orered the posse\sron ot rhe

unitvide offerof possessioD torfitoutson 07.09.2021 whjch was beao.c
obtaininS the occupation cerrificatc l.hesaid ofr.roipossession tor frt
outs is nodoubls bad u the eyesoitawbut theauthority rsoithc view
that by the sard otiar ofpossession, rhe respondenr wanred to innmate
to the comptain.nr thar the unit is conrplet. on its part and apptied tor
the occupar,on ce.rif,icate. t.hus, rhe authoriry thinks fit that as and
when the occupation certiticare is obrained, ii will amounr to offer ot
possession. UD(le. section t9[i0] ot the Act rhe altotte is under an
obligation to takethe possession ofrhis unitwithin rwo monrhs otthe
date of granr of occupation cefiifjcate. The authority directs th.
rcspondcnt ro ply arream ofassur.d .crurn which was agreed betwcor
th. respondcnr .rnd rh€ colnplainnnt vide Iefter dared 01.02 2019 .rnri
10_04.20t9.

this orderand issue! rhe fo owing
directions under section 37 oi the Ad to ensure compliance of

as per rhe function enrrusted ro rhe

i. The respondent is direcred to pay rhe arrears on amount ot assu.ed
return on monthty basjs as per te.ms and conditrons tbr fixed amount
of Rs.21,068 /- per month f.om 01 .02.2 0 19 tilt Aprjl 2O2z and tutthet
pay an addjtional amounr of Rs.13.00 sq. ft. per month w.e.f IO.O4.ZO22
till the obtaining ofoccupation certificare after deducting any amount

H. Directions ofthe aurhority
22 llcDcc, rhcaurhority hcreby passes

obligations cast upon the prornoter

authoriry undcr sectjon 34[0;
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that has alrcadv l)een

olassured rctunrs, it
ii. '1he respondcnr rs dir

complainant i{, it hin 50

iii. The respondenr rs also

return amouDr till the

complainant and ta,li

interest@8.{15 p.a titl
iv. The respondenr shatl

date of order aiter a

is not a pa.r or tlc bu

23.

24

aid by the respondentto theatlorteeon

g whi

a
ln
?<

irected to pay the outstanding accrued

te at the agreed rate within 90 days

if any,

: 14.05

:il
5
<t

of outstanding dues

tvl

,CU

\ _--
(Ashok sanE$,bn )


