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Complaint no. 4706 of 2022 and,

another

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

ate ofdecision: I 31.05.2024

CORAM:

Shri Sanjeev Kumar Arora A,t I t)ri, Member
t?\ ttt

ORDER

1. This order shall dispose ofboth the complaints titled as above filed before

rule 28 of the Haryana ,Real Estate (Regulation and DevelopmentJ Rules,

2017 (hereinafter referred as "the rules") forviolation ofsection 11(4J(a)

of the Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the

complainant[s) in the above referred matters are allottees ofthe projects,

NAME OF THE
BUILDER

M/s BESTECH INDIA PVT. LTD.

PROJECT NAME PARK VIEW SANSKRUTI

cR/4706/2022 Shri, Gaurav Rawat

Shri. Ishaan Dang

cR/ +7 08 /2022 Shri. Gaurav Rawat

Shri.lshaan Dang
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Project Name and
Location

M/s BESTECH INDIA PVT. LTD.
" PARK VIEW SANSKRUTI"

Sector-92, Gurugram.
Possession Clause 3. POSSESSTON

q). Offer ofpossession
That subject to terms of this clause and subject to the
APARTM ENT ALLOTTEE(S) having com plied with all the tenns
and conditions of this Agreement ancl not being in default
undet any of the provisions of this Agreenent and further
subject to compliance with all provisions, formctlities,
registrqtion of sole deed, documentation, poyment of all
amount due and payable to the Developer by the APAR'I MENT
ALLOffEE(S) under this ogreement etc., as prescribed by the
Developer, the Developer proposes to offer the possession ofthe
APARTMENTwithin a period ofThirty Six (36) months fron the
date ofsigning ofthis Agreement or from the dqte ofapproval
of Buildlng Plans by Town and Country Planning Department,
whichever is later. lt is clearly understood and ogreed by the
APARTMENT ALLOTTEE(S) that the Developer shqllbe entitled

for grace period (beyond q period of 36 months) of Six (6)
months. It is however understood between the parties that the
possession ofvorious Towers comprised in the Complex as also
the vorious common focilities planned therein shall be teody &
completed in phoses and will be handed over to the
APARTMENT ALLOTTEE(S) of different 'lowerc as and when
completed and in a phased manner.

Occupation
certificate

19.06.2018

Approval of
buildine Dlans

04.05.2073

ReliefSought 1. Direct the respondent to refund the amount paid by the
complainant.

Complaint no cR/4706/2022 cR/ 47 OB /2022

Unit no. 1703, 16th floor,
Tower/block- B

301,3rd floor,
Tower/block- H

namely, 'PARK VIEW SANSKRUTI' being developed by the same

respondent promoters i.e., M/s Bestech India Pvt. Ltd.

3. The details ofthe complaints, reply to status, unit no., date ofagreement,

& allotment, due date of possession, offer of possession and relief sought

are given in the table below:
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[Page no. 55 ofthe reply) (Page no. 49 ofthe reply]

Date ofBBA 77.07.2014
fPaee no.52 ofthe replvl

11.01.2014
fPaee no.47 ofthe reDlvl

Due date of
possession

71.07.2077

(Note: - 36 months from date
of agreement (11.01.2014J or
the date of building plans
(04.05.2013) whichever is
later+ 6 months grace Deriodl

77.07.2077
(Note: - 36 months from date
of agreement (11.01.2014)
or the date ofbuilding plans
(04.05.2013) whichever is
later+6monthsgrace
periodl

Basic sale price
11,70 ,96,190 / - <r,36,00,t25 / -

Total sale
consideration
(TC)

<7,60,61,27 5 / -

Amount paid (AP) 13s,64,129 / -

Offer of
Dossession

Not offered Not offered

Date of
cancellation letter

12.06.201,7

[Annexure C4, at page no.
105 ofthe complaintl

09.0 5.2015
(Annexure C4 at page no. 78
. ofthe complaintl

Refund request
made by the
complainant vide
email dated

14.05.2015

(Page no.96 ofthe complaint) lPage no.67 ofthe complaint)

04.05.2015

Offer
possession

of 15.02.2079

:Pase no. 106 ofthe complaintl

79.02.2019

Pase no. 79 ofthe complaintl
Legal notice for
refund

17.03.2021

Pase no. 108 oFlhe comDlaintl

17.03.2021

fPase no.80 ofthe complaintl
Third party rights 79.71.2020

Allotment letter in favor of
Prabha Kumari and sudhir
Kumar fPresentallotteel

08.11.2 019
Allotment letter in favor
ofShashank and Shaila
Rani fPresent allottee)

4. It has been decided to treat the said complaints as an application for non-

compliance of statutory obligations on the part of the

promoter/respondent in terms of section 34[0 ofthe Act which mandates

the authority to ensure compliance of the obligations cast upon the

Complaint no. 4706 of 2022 a d

another

Page 3 of 24
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buyer's agreement e

promoters, the allottees and the real estate agents under the Act, the rules

and the regulations made thereunder.

5. The facts ofall the complaints filed by the complainants/ allottees are also

similar. Out of the above-mentioned cases, the particulars of lead case

CR/4706/2022 titled as Rajeev Mehta V/s

M/s Bestech India Pvt. trtd, are being taken into consideration for

determining the rights ofthe allottees qua refund ofthe paid up amount.

Unit and proiect related detailsA.

6. The particulars of unit details, si nsideration, the amount paid by the

complainants, date of osed handing over the possession, date of

Complaint no. 4706 of 2022 and
another

:en detailed in the following tabular form:

CR/4706/2022 titled as Rojeev Mehta V/s

M/s Bestech India Pvt. Ltd.

s. N. Particulars Details

1. Name ofthe project "Park View Sanskruti", Sector- 92,

Gurugram.

2.

3. Nature ofthe project Residential group housing

4. DTCP Iicense

validity status
and i. 1"3 of2009 dated 21.05.2009 valid up to

20.05.2024
ii. 43 of2011 dated 13.05.2 011 valid up to

12.05.2024

5. Name oflicensee Spring Water Properties PvL Ltd. and
others

6. RERA Registered/ not
registered

Not Registered

Page 4 of24
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Complaint no. 4706 of 2022 and
another

1703, 16th floor, Tower/block- B

[Page no. 55 ofthe reply)

Unit area admeasuring 1995 sq. ft. (Super area)

(Page no. 55 ofthe reply)

Allotment letter 10.05.2013

(Page no. 45 ofthe replyl

Date of execution
agreement to sell o.52 ofthe reply)

Possession cla

terms ofthis clause and

thE APARTMENT

d not being in default

of the provisions of this
and further subject to
with all provisions,

tion of sale deed,

payment ofall amount
to the Developer by
ALLOTTEE(S) under

etc,, as prescribed by
the Developer, the Developer proposes

to offer the possession of the
APARTMENT within a period of Thirty
Six (36) months from the ddte ofsigning
of this Agreement or from the date of
approval of Building Plans by Town and

Country Planning Department,

whichever is loter. lt is clearly

Page 5 of24
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Complaint no. 4706 of 2022 and,

another

understood and agreed by the
APARTMENT ALLOTTEE(S) thAt the
Developer shall be entitled for grace

period (beyond a period of 36 months)

of Six (61 months. It is however
understood between the parties that
the possession of various Towers
comprised in the Complex as also the

various common facilities planned

therein shall be ready & completed in
phases and will be handed over to the

APARTMENT ALLOTTEE(S) of
different Towers as and when

completed and in a phased manner.

(Page no. 60 ofthe reply)

t2. Grace period

13. ,.0 201,3

no. 164 ofthe rcplyl

14. Due datc of possession

from date ofagreement
date of building plans

islater+6months

15. Basic sale consideration
at page no. 46 of the
complaint

Rs.1,10,96,190/-

t6. Total sale consideration Rs. 1,29,99,67 0 /-

77. Amount paid by the

complainant as per

averment of

Rs.36,33,014/-

Page 6 of 24
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Compfaint no. 4706 of2022 and,

another

complainant, at page 1.8

ofthe complaint

19.06.2018

(page 181 of replyJ

Occupation certificate

/Completion certificate

Not offered

Reminder Ietters 03.07 .2073, 16.08.2013,

L9.08.207+,
18.10.2014,
1,9.02.201,5,

21.O5.201,5,

03.08.2015,

04.77.2075,

07 .09.2073,
06.70.2014,
16.72.2074,
19.02.20t5,
27.05.2075,
77 .08.2015,
t9.11.201,5,
t7.03.201,6,

04.06.2016,
10.1,1,.2076,

24.07.20t7,
72.05.2077

t0.2073,

2.2016,

7.2016,
1.201,7 ,

.201,7,

ffi
f,l -r

, at page no. 105 of the

Date of
letter

Legal notice for refund t7.03.2027

(Page no. 105 of t]le complaintl

Allotment letter in favor
of Prabha Kumari and

Sudhir Kumar (Present

allotteeJ

79.LL.2020

fpage no. 151 of reply)

B. Facts ofthe complaint
Page 7 of24

18.

19. Offer ofpossession

20.

21. cancellation 12.06.2077

22. Refund request made by
the complainant vide
email dated

14.05.2015

IPage no. 96 ofthe complaint

23.

24.
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Complaint no.4706 o12022 and
another

7. The complainant has submitted as under:

a. That in the year 2012 the complainant was desirous of purchasing a

property in a gated society in Gurugram and was looking for two

adjacent apartments to accommodate his family.

b. That the complainant was approached by the respondent through

the respondent's sales representative regarding the launch of the

respondent's new project "PARK VIEW SANSKRUTI" on land

admeasuring 1.2.7875 n Sector 92, Gurugram, Haryana.

That the complainant us options agreed to book an

apartment in the roiect and paid a sum of

Rs.10,00,000/- st money/registration

amount on 27.12.2012charges and

and a ledger

their execu

said amount.

d. That at the tim

respondent assured th that the said project has already

been launch 2 whereas later on the

complainant was, launched only

of the project, thein July 201

complainant was made to pay another sum of Rs. 5 lakh towards the

consideration amount of the said apartment which was paid on

12.04.20L3.

e. That on 10.05.2013, flat no. B 1703 admeasuring 1995 sq. ft. On the

16th floor comprising of 3 bedrooms were allotted to the

ed by the respondent through

Page B of24
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h.

Complaint no. 4706 of 2022 and
another

complainant. That, a total sum of Rs.36,33,014/- was paid by the

complainant to the respondent against property no. B 1703

That as per the agreement betlveen the parties, the payments of the

apartment were to be made by the complainant according to the

construction linked plan and the possession of the apartment was to

be handed over by the respondent within 36 months and the grace

period of six months.

As per clause 3 (a) of the apartment buyer's agreement dated

23.10.2013, the possession was to be handed over within a period of

36 months plus

agreement or fr

period of6 months, from the date ofsigning of

Country Planning department, whichever is later. Therefore, the due

date comes oul. to be 23.04.2017.

for a refund of the money. However, the respondent has been

threatening the cgmplainant ofunilaterally cancelling the booking of

the complainant lld forfeiting the entire amount.

That the respondent had been raising demands on the complainants

without the corresponding construction on the site during the period

]une 2013 to August 2015. That the respondent has also been

charging the delayed payment charges @ 180/0 per annum

compounded quarterly as per clause 1.2 (k)of the agreement, which

is absolutely illegal, unwarranted more so when there was no

corresponding construction on the site.

Sqtilding 
plan by Town and

Page I of24
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Complaint no. 4706 of 2022 and,

another

k.

That according to the email dated 06.11.2014, the complainant since

last four months, requested the Respondent to consolidate the two

apartments into one and the entire amount paid by the complainant

be adjusted towards the single apartment after consolidation.

However, despite repeated requests for consolidation, no reply was

given by the Respondent.

That the complainant on 04.05.2015 requested the respondent

through email to cancel the booking and refund the entire amount

paid by the complainant along with 18% interest. That on one hand

cancellation letter was being issued illegally as stated above and on

the other hand, various demand letters were issued by the

respondent, after the illegal cancellation, in order to avoid the

liability ofthe respondent towards the complainant.

That the respondent issued a letter dated L2.06.20L7 whereby the

allotment of the apartment was stated to have been cancelled by the

respondent and it was again specified in the said cancellation letters

that the amount towards the sale consideration has been forfeited.

That the complainant was again surprised to receive a letter dated

15.02.2019 from the respondent wherein it was stated the allotment

of the apartment which was cancelled on 09.05.2015 has been

reinstated/revived.

In view of the fact that the complainant, based on the actual progress

on the site, when the demands were being raised without the

corresponding development, the respondent on 04.05.2015 had

requested for a refund of the entire amount of Rs 36, 33,014.00, the

amount paid to the respondent, together with the interest thereon

m.

Page lO of 24
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another

C.

8.

o
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from that day till date. The said amount has been admitted by the

Respondent in their reply dated 16.04.202L.

Relief sought by the complainant:

The complainant has sought following relief(sl:

a. Direct the respondent to refund the paid up amount by the complaint

along with the interest at prescribed rate.

On the date of hearing, the authority explained to the

respondents/promoters aboutth-e contBventions as alleged to have been

committed in relation to sectid{l i1[{}ta) ofthe act to plead guilty or not

to plead guilty.

D. Reply by the respondent.

10. The respondent has contested the complaint on the following grounds:

a. That the compiainant was provided with the application form

containing the terms and conditions of provisional allotment and the

complainant were given the opportunity to familiarize themselves

with the same. Clause 11 ofthe terms and conditions ofbooking was

specifically brought to the complainant notice which provided that

timely payment of instalments/balance sale co n sid eration/secu rity

deposits/chagges 1sf1tl, pe' trhq FTe&ca ol the contract. It was

specifically "hdttttt U h7lfi/i;Liat the respondent that

interest @ 180/o per annum, compounded annually shall be levied on

delayed payments and that in the event of delay in payment of

outstanding amount along with interest, the allotment was liable to

be cancelled and earnest money interest accrued and brokerage was

liable to be forfeited.

Page 11of24
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b. That the attention of the complainant was also drawn to clause 12 of

the terms and conditions of booking that specifically provides that

possession of the apartment was proposed to be offered by the

respondent, within 42 months (including grace period of 6 months]

from the date ofapproval ofbuilding plans or date ofexecution ofthe

buyer's agreement, whichever is later, subject to timely payment of

the sale price and other charges as per the payment plan. The terms

and conditions as set out in lhe application form were accepted by

the complainant and the complainants agreed and undertook to

scrupulously comply with the same.

c. That after fully satisfying himself with regard to all aspects of the

project includi[g.but not confined to the capacity/capability of the

respondent to successfully undertake the construction, promotion,

implementation of the residential project, the complainant had

proceeded to book the properry in question.

That since the complainant was inten(

apartments, discount of 1133/- per sq. ft. was offered to the

:omplainant was intending to book trvo residenti:ll

complainant in respect of the present apartment and other

apartment (H-301) also booked by the complainant and which is

sub,ect matter of complaint no 4708 of 2022 filed,by the complainant

which is pending before this Hon'ble Authority.

e. That the respondent specifically informed the complainant that as

per the terms and conditions ofbooking, an amount of <L9,28,49Z/-

plus taxes was required to be deposited by the complainant at the

time ofbooking towards booking amount.

Complaint no. 4706 of 2022 and
another

d.

Page 12 of 24

I



HARERA
ffi GURUGRAN/

1.

).

Complaint no.4706 of 2022 and,

another

h.

That it was categorically conveyed to the complainant by the

respondent that the formal letter of allotment would only be issued

in his favour once the complainant made payment of booking amount

and submitted the formal application/booking form containing the

terms and conditions of allotment.

That the respondent had provisionally allotted apartment bearing no

1703, admeasuring 1995 sq. ft. of super area (approx.l, situated on

the 16th floor in tower B in Park View Sanskruti, Sector 92, Gurgaon

on 10.05.2013 on receipt of the booking amount and on submission

of the application form.

That the complainants had opted for a payment plan that was partly

construction linked and had agreed and undertaken to pay ths

instalments as and when demanded by the respondent. The

complainants duly understood and accepted the terms and

conditions of booking which were incorporated in the application

form and undertook to be bound by the same.

That allotment letter was issued in favour of the complainant on

10.5.2013 whereby apartment bearingno 7703, admeasuring 1995

sq. ft. of super area (approx.J, situated on the 16th floor in tower B

was provisionally allotted to the complainant. The payment plan was

appended along with the allotment letter reflecting the total sale

consideration payable by the complainants to be <7,29,99,6701-

[exclusive of applicable taxes and other charges payable at the time

of possession).

That buyer's agreement in respect ofapartment bearing no. B- 1703

was dispatched to the complainant for execution under covcr of

Page 13 of 24
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letter dated 04.09.2013. However, the complainant delayed

execution of the buyer's agreement for reasons best known to

himself. Eventually, the buyer's agreement was executed by the

complainant on I 1.01.201 4.

k. That right from the very beginning, the complainant was extremely

irregular as far as payment of instalments was concerned. The

respondent was compelled to issue demand notices, reminders etc.,

calling upon the complainatt to make payment of outstanding

amounts payable by the complainant under the payment plan opted

by the complainant. The complainant has been served with various

reminder letters dated 16.08.2013, 07.09.2013, 09.10.2013

t9.0a.20r4, o6.1o.zlx74, io.to.zot+, 04.L1.20 14, O+.02.20L5,

lg.o2.2or5, 09.03.2015, 07.05.2015, 21.05.2075, 05.06.201s,

l.

t7.06.2015, 03.08.2015, 77.08.2015, 01.09.2015, 19.09.2015,

04.1.t.20t5, 19.LL.2015, 04.12.20t5, 03.02.201,5, 1,7.03.2016,

02.04.20L6, 76.04.2016, 20.04.20t6, 04.06.2016, 18.06.201 6,

04.07.20L6, t0.tt.2016, 30.12.20L6 14.07.2077, 28.01,.2017,

20.02.2017 ,10.04.2017 ,26.04.201.7 and. 72.05.2077 .

That it is pertinent to mention herein that the complainant was

specifically informed to make complete payment ofoutstanding dues

and that part payment would attract delayed payment interest on the

unpaid amount. However, the complainant ignored the reminders

issued by the respondent. Thus, on account of the wilful and

persistent defaults by the complainant in refusing to make the

payment as per the applicable payment plan. The allotment in favour

of the complainant was cancelled on 1,2.06.2017. The complainant

Complaint no.4706 of 2022 and
another

PaBe 14 of 24
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was informed that the amounts paid by the complainant stood

forfeited in accordance with the terms and conditions of booking'

The complainant was informed that the complainants were not left

with any righ! title or interest in the apartment in question.

m. That on 10th ofJune 2017 the respondent had received an email from

the complainant requesting for refund of amounts paid by the

complainant on baseless and unfounded ground. The false and

frivolous claim put forth. 'by. lhe-{olnplainant vide email dated 10th

of ,une 2017 which were qo.trtraf.X:to the terms and conditions of the

buyer's agreement, was replied to by the respondent vide email

dated 24th of June 2017, hereto. lt was clearly conveyed to the

complainant that tle allotment in respect of the apartment referred
r'l'

to above had iieen cancelled by the respondent lt was further

broughtto the ciimplainant's attention that repeated letters had been

sent to the complainant by the respondent calling upon the

complainant to make payment of consideration in respect of the
-t

apartment in question,'biit on the complainant's failure to do so, the

allotment had U6en cancelled.-,lt was further highlighted that the

respondent had called the complainant several times to discuss the

problem pertaining to non-payment of consideration, hut the

complainant had failed to even visit the office of the respondent'

Thereafter there was no communication from the complainant's side'

n. That although under no legal obligation to do, nevertheless as a

gesture of goodwill, the respondent sent a letter dated 15 02 2019

informing the complainant that the project had received the

occupation certificate from Directorate of Town and Country

Complaint no. 4706 of 2022 and'

another

Page 15 of 24
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Complaint no. 4706 of 2022 and
another

o.

Planning, Haryana, Chandigarh and that the complainant could

obtain possession of the unit in question on payment of balance

consideration. Thus, the complainant was given yet another

opportunity to reinstate the allotment of unit subiect to balance

payment to be made by the complainant but the complainant failed

to make any payment and in fact did not even bother to contact the

respondent.

That after keeping silent for about two years, the complainant sent a

false and frivolous legal notice dated 17th March 2021 wherein

absolutely false, frivolous and fabricated allegations were levelled

against the respondent. Now, after a period of almost five years fronr

the date of cancellation the present false and frivolous complaint iras

been filed by the complainant.

That in the meanwhile, the respondent was compelled to sell the unit

in question at a substantial loss. The unit was further resold for sale

consideration of Rs.7Z,a7,985 /- whereas at the time of thebooking

by the complainant the unit had been sold at the price of

Rs.1,29,99,67 0 / -, The respondent reserves its rights to seek damages

and compensation for the losses suffered by it including but not

limited to loss of Rs.57,11,685/- in terms of sale price, by filing a

complaint before the Hon'ble Adjudicating 0fficer.

That from the averments made hereinabove it is evident that the

respondent has made every effort to accommodate the complainant

by repeatedly granting the complainant extension of time in making

payment of instalments which was required to be paid by the

p.

q.

PaCe 16 of 24
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t.

r.

complainant. There is no breach or default whatsoever that can be

Iegitimately imputed to the respondent.

That despite the cooperation extended to the complainant by the

respondent, the complainant has failed to discharge his contractual

obligations in accordance with the terms and conditions of the

buyer's agreement. The respondent has acted strictly in accordance

with the terms and conditions of the buyer's agreement which

were/are binding upon the complainant with full force and effect.

That thus the allegations,.lgvelled by the complainant against the

respondent are totally base'less and do not merit any consideration

by the Hon'ble Authority. The complainant has failed to make the

payments as per the agreed payment plan. The complainant has

admittedly till oniy made payment of Rs.36,33,014/- against the

consideration atnount of Rs.l,zg,gg,670 /-lexcluding taxes ) and

other charges at the time ofpossession ' It is ridiculous on the part of

the complainant to claim failure in delivery of possession of the said

apartment in question by paying approximately less than 30 % of the

sale consideration.

That it is submitted that the project in question has been completed

on time and there has been no delay on the part ofthe respondent in

offering possession to the other allottees of the project who have

paid all the dues. On the contrary, the respondent had completed

construction ofthe project and applied for the occupation certificate

in respect of the same from the competent authority on 30,6 20.17

itself. Occupation Certificate has also been granted by the competent

authority. Actually, the complainant never had sufficient funds to

Page 77 of 24
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Complaint no.4706 of 2022 and
another

make payment of the sale consideration and has proceeded to make

false and baseless allegations against the respondent so as to try and

cover up its own lapses and wilful defaults.

11. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submissions

made by the parties,

E. Jurisdiction ofthe authority

12. The authority observes that it has territorial as well as subject matter

iurisdiction to adiudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction

13. As per notification no. 1192/2017-ITCP dated 74.L2.?.01.7 issued by

Town and Country Planning Department, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district For all purposes. In the present case, the pro,ect in

question is situated within the planning area of Gurugram district.

E. II Subiect-matter iurisdiction

14. Section 11[a) (a) of the Act, 2016 provides that the promoter sha]l be

responsible to the allottees as per agreement For sale. Section 11(4) (al is

reproduced as hereunder:

Section 77(4) (a)
Be responsible for oll obligations, responsibilities ond functions
under the provisions ofthis Act or the rules and regulations made

thereunder or to the allottees as per the agreementlor sale, or to
the associotion ofollottees, os the case may be, till the conveyance

Page 18 of24
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Complaint no. 4706 of 2022 and
another

ofall the qpartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the sssociation of allottees or
the competent quthority, as the case may be,
Section 34-Functions oI the AuthoriA:
344 b ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act
qnd the rules and regulations made thereunder.

15. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

adjudicating officer if pursued by the complainants at adecided by the

later stage.

16. Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Court in Newtech Promoters and Developers

Private Limited Vs State oI U.P. and Ors." SCC Online SC L044 decided

on 11,.71.2021wherein it has been laid down as under:LTrU I :
"86. From the scheme ofthe Act ofwhich a detailed reference has
been made and taking note of power of adjudication delineoted
with the regulotory authority and adjudicating olfrcer, what
finally culls out is thot although the Act indicates the distinct
expressions like 'refund', 'interest', 'penalty' and 'compensation', a
conjoint reqding ofSections 18 and 19 cleqrly manifests thot when
it comes to refund of the amount, ond interest on the refund
omount or directing p(yment of interest for deloyed delivery oJ
possessio4 or penolty and interest thereorL it is the regulatory
outhoriry which has the power to examine ond determine the
outcome of a complqint At the same time, when it comes to a
question of seeking the relief of adjudging compensqtion and
interest thereon under Sections 12,74,78 and 19, the adjudicating
olncer exclusively has the power to determine, keeping in view the
collective reading ofSection 71 read with Section 72 of the AcL if
the adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisqged, if extended to the qdjudicoting offrcer
as proyed that in our view, moy intend to expand the ombit and
scope ofthe powers and Iunctions of the odjudicating ofncer under
Section 71 and thqt would be ogainst the mandate of the Act
2016."
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Furthermore, the said view has been reiterated by the division bench of

Hon'ble Punfab and Haryana High Court in Ramprastha Promoter and

Developers M- Ltd Vs Union of India and others dated 13.01.2022 in

CWP bearing no. 6688 of 2021. The relevant paras of the above said

judgment reads as under:

"23) The supreme court has olready decided on the issue
pertaining to the competence/power of the authority to direct
refund of the amount interest on the refund amount and/or
directing pqyment of interest for delayed delivery olpossession or
penalry and interest thereupon being within thejurisdiction of the
outhoriy under Section 31ofthe2016 Act Hence any provision to
the contrary under the Rules would be inconsequential. The
Supreme Court having ruled on the competence of the Authority
and maintainabiliy of the complqint before the Authoriqr under
Section 31 of the Act there is, thus, no occqsion to enter into the
scope of submission of the complaint under Rule 28 ond/or Rule
29 ofthe Rules of2017.
24) The substontive provision of the Act hqving been interpreted
by the Supreme Court; the Rules have to be in tandem with the
substantive Act .' ' . , I l
25) In light of the pronouncement of the Supreme Court in the
matter of M/s Newtech Promoters (supra), the submission of the
petitioner to awqit outcome of the SLP filed qgoinst the judgment
in CWP No.38144 of 201& passed by this Court, fqils to impress
upon us. The counsel representing the parties very foirly concede
that the ksue in question has alreqdy been decided by the Supreme
Court The prayer mode in the complaint as extrqcted in the
impugned orders by the Reol Estate Regulatory Authority fqll
within the relieJ pertaining to relund of the amount; interest on
the refund amount or directing pawent of interest for delayed
delivery of possessior. The power of adjudication and
determinqtion for the said reliefis conferred upon the Regulatory
Authority itselfond notupon the Adjudicoting Officer."

Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the matter ofM/s Newtech Promoters and Developers

Private Limited Vs State of U.P. and Ors, (supra.), and the division bench

of Hon'ble Punjab and Haryana High CourL in "Ramprastho Promoter

and Developers Ptt Ltd, Vs Union of India and others, (supra,), the

18.
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authority has the jurisdiction to entertain a complaint seeking refund of

the amount paid by allottee along with interest at the prescribed rate.

Findings on the relief sought by the complainant.

F.L Direct the respondent to refund the paid up amount by the complaint
along with the interest at prescribed rate.

The complainant was allotted a unit bearing no. 1703,16 ' floor, tower

/block- B, vide allotment letter dated 10.05.2013. Thereafter, an

agreement to sell was executed betlvgen the parties on L1.01.2o14. The

complainant has paid an amount of Rs.36,33,014/- against the sale

consideration of Rs-1,29,99,67 0/-. As per clause 3 of the agreement, the

respondent was required to !a4d Qyef possession of the unit within a

period of 36 months flom theliate ofexecution of th is agreement or from

the date of approval olbuilding plans by DTCP whichever is later with a

grace period of 6 months ("Committed date"J over and above the

committed period. Tierefore, the due date of possession comes out to be

71.01.2077. fCalculateh' from date of execution of this agreement i.e.,

ll.Ol.2)l4) being later. As far as grace period of 6 months is concerned

the same is allowed being unqualified. The occupation

certificate/completiori,pertificate ofthe project where the unit is situated

has still not been obtained by the respondent-promoter. However, the

complainant has placed an email dated 14.05.2015 on page no. 96 of the

complaint and sought refund of the paid-up amount with interest before

the due date ofpossession which the respondent denies in his reply to the

legal notice issued by the complainants for refund ofthe amount paid that

the no such mail or letter was ever received by the respondent. Although

the said unit has been cancelled by the respondent on 12.06.2017 but the

F.

79.
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respondent vide its letter dated 15.02.2019 revived the cancelled unit and

specifically mentioned that this letter be treated as the offer ofpossession

ofthe subject unit. Therefore, the cancellation made by the respondent on

face ofit has by its own act has set aside the said cancellation letter dated

12.06.2017 accordingly, there is no point opining upon the validity of the

said cancellation. Thereafter the complainant issued another surrender

request vide legal notice dated 77.03.2021for refund of the paid amount

20. Clause 3 of the buyer's agreement executed between the parties talks

about the comple,". 
_"ll|.:.'f i1r9r,

"That subject SlSilnllof .ihii',:clduig: qnfl subiect to the
APARTMENT 4Lt 0r:JEE(S).hsvingi.comilied with oll the terms
and conditions of this Agreement and not being in default under
ony of the piovisions of this Agreement and further subject to
compliance with all provisions, formalities, regtstration of sqle

deed, documentation, payment oI dll amount due and payable to
the Developer bf lhe APARTMENT NL)TTEE{S) under this
agreement etc.,'a1 liresribed by the Devilopex the Developer
proposes to offer.'ile possqssiol of. the APARTMENT within a
perlod of Thirty Six.{36) months ft6m.q1e dote of signing of this
Agreement or from the date ofapprovol ofBuilding Plans by Town
qnd Country Planning Deportment, whichever is later. lt is clearly
understood and agreed by the APIARTMENT ALLOTTEE(S) that
the DevelopershqlJ be entitled Jorgrace period (beyond o period
of3A months) itf Six'(6) months. lt ii however understood between

the porties that the possession ofvariouiTowers comprised in the
Complex os also-the vorious common facilities planned therein
shall be ready & completed in phoses and will be handed over to
the APARTMENT ALL)TTEE(S) of different Towers os and when

completed and in a phased manner,"

21. So, in such a situation, the complainant withdrew from the proiect

subsequent to issuance of valid offer of possession after obtaining

occupation certificate from the competent authority. So, the complainant

is not entitled to refund of the complete amount but only after certain

deductions as prescribed under the Haryana Real Estate Regulatory
PaBe 22 of 24
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Authority Gurugram (Forfeiture of earnest money by the builderl

Regulations, 11(5) of2018, which provides as under: -

"5, AMOUNT OF EARNEST MONEY
Scenqrio prior to the Real Estqte (Regulations and Development)
Act,2016was dwrent. Frquds were carried out without any fear
qs there was no law for the sqme but now, ln view of the above

fqcts snd taking into consideration the judgements of Hon'ble
Notion(ll Consumer Disputes Redressol Commission ond the
Hon'ble Supreme Court of lndia, the authority is of the view thqt
the forfeiture amount of the eamest money shall not exceed more
than 10ok of the consi nt of the real estate i.e.

a p 0 rtm ent/ p lo t/ b ui ld i be in all caseswhere the
by the builder in a

to withdrow from the
project and ony ag
aforesaid regula ing on the buyer."

22. Thus, keeping in vi d legal provisions, the

respondent is di unt of Rs. 36,33,01.4/-

after deducting 1

being earnest mo

n of Rs.1,10,96,190/-

tutory charges as per

settled law ofthe I .B5olo p.a. (the State Bank

oflndia highest CLR) applicable as on date

+2%) as prescribed under aryana Real Estate IRegulation

and DevelopmentJ amount, from the date

of surrender i.e., e amount within the

timelines provi 20t7 ibid.

G. Directions ofthe authority:

23. Hence, the authority hereby passes this order and issues the following

directions under section 37 ofthe Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34[fJ:
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24. This decision

ofthis order.

Complaint no. 4706 of 2022 and
another

The respondent is directed to refund the paid_up amount of
Rs.36,33,014/- after deducting 10yo ofthe basic sale consideration of
Rs.1,10,96,190/- being earnest money along with non_refundable
statutory charges as per settled law ofthe land along with an interest
@L0.85o/o p.a. [the State Bank of India highest marginal cost of
lending rate [MCLR) applicable as o n date +2o/o) as prescribed under

Rules,2017 on the Iount, from the date of surrender
i.e., 17.03.2021 till actu the amount within the timelines
provided in rule 1 2077 ibid.
A period of 90 ent to comply with the
directions gi ich legal consequences
would foll

25.

26.

mentioned in para 3

True certified copies o case file ofeach matter.
Files be consigned to regi

HARERA
eev Ku Arora)

Member
Haryana Real Estate Regulatory Aulhority, Gurugram

Dated:31.05.2024
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