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l. The present complaint has been 78.07.2022 by the

Haryana Real Estate (Regulation and t) Rules, 201,7 (in
short, the Rules) for violation of section L (+Xa) of the Act wherein it

shall be responsible for allis inter alia prescribed that the promoier

obligations, responsibilities and functions the provisions of the

Act or the Rules and regulations made under or to the allottees as

complainant/allottee under

and Development) Act, 201,6

: Real Estate (Regulation

:) read with rule 2B of the

per the agreement for sale executed inter
A. Unit and proiect related details
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2. The particulars of unit details, sale consi

the complainant, date of proposed handi

period, if any, have been detailed in the

tion, the amount paid by

g over the possession, delay

owing tabular form:

Name of the project ,,ROF 
AA Phase II", Sector I02,

Nature of the project roup Housing

DTCP license
validity status

.1,2.2018 valid upto

registered
03.07.2019

Building pl

plaint)

Environment cl

of complaint)

Date of Agreement to sell

Unit no. ', Tower fblock I

of complaint)

Unit admeasuring 645 sq. ft. (

140 sq. ft.

fPage no. of complaint)

Possession clause of the said flat
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Complaint No. 4836 of 2022

I

S. N. Particulars Details

1.

2.

3. Project area +.11,25 acres

4.

5.

6.

7.

30.06.2021

(Page 19 of complaint)
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7.1 Within 3-months from the date of
issuance of Occupancy Certificate, the
Promoter shall offer the possession of
the Said Flat to the Allottee. Subject to
Force Majeure circumstances, receipt
of Occupancy Certificate and Allotee
having timely complied with all its
obligations, formalities or
documentation, as prescribed by the
Promoter in terms of this Agreement

:?rd not being in default under any F,art
,hereof including but not limited to the
t,'timely payment of instalments as per
ithe Payment Plan, stamp duty and
registration charges, the Promoter shall

roffer possession of the Said Flat to the
Allottee within a period of 4 years
from the date of approval of building
.plans of grant of environment
clearance, whichever
("Commitment Period ").

is later

1,2. Due date of possession 04.10.2023

[calculated from the date of
environment clearance i.e., 04.10 .ZCf_g

being later)

13. Total sale consideration Rs.26,30,000/-

(As per BBA on page 64 of reply)

14. Amount paid by the
complainant

Rs. 26,56,799 /-
[As stated by complainant during
hearing)

15. Occupation certificate

/Completion certificate
Not obtained
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16.1 Offer of possession Not offered

B. Facts of the complaint:
3. That the complainant made the booking for allotment of unit and

executed the apartment buyer agreement dated 30.06.2021 with

respondent wherein the complainant was allotted unit no. 1120L type

3BHK admeasuring carpet area 645 sq. ft. and balcony area 140 sq. ft.

for total consideration of Rs. 26,?9,90g /-.
4. That the instalments ,r..*r-"rffijs€d to be paid from the date of

l: ,,4$;'".' .

application till handing ou"tiffi.ttr$posession in half yearly equal

HARERA
GURUGt?AM

Complaint No. 4836 of 2022

instalments as per the builder buyer agreement as well as Governnnent

Policy on affordable Housing.

That the respondent iharged instalments beginning from 16th [u1e

2O1,g,then charged instalrnent on 11ft October 2019 at the time of irssue

of allotment letter and then continued to charge after every six month.

The respondent demanded more money on 1l-th September 2021 and

11th March2022 @ Rs. 3,32,038 /- per instalment despite already having

an excess amount with him. He further threatened to cancel the

allotment if the instalment demanded is not paid on time.

That the complainant arra,nged Rs. 6,64,5 TS /- from his sources and paid

the amount on 01,.07.2021- but did not pay the illegal demand of interest

on the amount demanded by the respondent.

That the respondent should have either executed and registered ttre

agreement of sale beforer asking for instalments or should not harze

asked for further instalntents without execution and registering ttre

builder buyer agreement.

Till date the respondent has demanded and collected Rs. 1.6,60,1,86 f - its
per the statement of account dated l8th fanu ary 2022 and rest of the

Page 4 of 1.5

5.

6.

7.

B.

9.
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amount is pending to be paid as per the instalments directed to be paid

by the authority. Fresh dates of instalments are required to be decided

by the authority. Equitable interest on the illegal instalments received

by the developer be paid to the complainant which he has demanded

from the complainant under section 2 of the RERA Act.

10. The authority is requested to issue notice for the contravention of

section 13 of the REM Act and levy a heavy Penalty on the respondent

to hoodwink the allottees and Ap-thority together under section 6L of

date of handing over the

viz-a-viz to the booking,
i.

C. Relief sought by the complainant:

1,2. The complainant sought following relief(s).

I' Interest on excess amount collected by the respondent without
executing the buyer's agreement.

II. An amount of Rs. 1,50,000/- as legal charges to be paid by the

developer/respondent trc the complainant.

13. on the date of heerring, the authority explained to ttre

respondent/promoter about the contraventions as alleged to have Lreern

committed in relation to section t1(4) (aJ of the Act to plead guilty or

not to plead guilty.

D. Reply by the respondent.

L4. That the complainant is the real estate investors who had booked ttre
unit in question with a vie,w to earn quick profit in a short span of tjme.

However, it appears that his calculations have gone wrong on accgupt

of severe slump in the real estate market and the complainant 1o.w

wants to somehow illegally extract benefits from the respondent.
Page 5 of15
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15. That the respondent had obtained the approval on the building plans

from DTCP vide letter bearing memo no.zp-992/AD(M) /zol9 /126}0
dated 27.05.20t9 and the environment clearance bearing no.

SEIAA/HR/ZIL9/360 dated 04.10.2019 from the State Environment

Assessment Authority, Haryana for the project in question. Moreover,

the respondent in compliance of all laws including Real Estate

(Regulation and Development) Act, 2016 has registered the project in

question with this Hon'ble Authg,lity and this Hon'ble Authority after
' ' 'Fji*{h,ts 

and completing its own duescrutiny of all the relevrnfiil 
,,*:ri..::,.,,.\,,

diligence has issued , 
":iifld$ffition 

certificate bearing no.

16.

RC/REP/HARERA / GGM /33s /7,L,/201.s / 33.
'fLrat the complainant, afterr checking thr

:

the veracify of the said project had

applied for allotment of an apartment vide his booking application form

on 16.06.201,9. The complainant agreed to be bound by the terms and

conditions of the booking application form. The complainant was av/ar:e

that allthe payment demands towards the total sale consideration ,//ere

to be demanded by the res;pondent strictly as per the affordable housing

policy and only after being completely satisfied about the same, hzrd

made the booking with the respondent.

1,7. That after scrutiny of the application under the overall monitoring ,3f

the concerned district tovvn planner and after conducting draw of lots,

the respondent vide its intimation letter dated 1,1.09.2019 informed tlre

complainant about him being a successful applicant in the draw of lots

and accordingly allotted to the complainant apartment no. J-1ZA,1,

having carpet area of 645 square feet. Even in the said application f6rrn,

it was clearly stated that l.he booking was made and the allotment was

done in terms of the Alfordable Group Housing policy, 2013. Tfre

respondent vide the said intimation letter wherein the allotment was
Page 6 of 15
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informed had demanded the next 200/o of the total cost of the flat as per

Clause 5(iii)(b) of the said Policy. The complainant aware of the terms

of the Policy and the booking application form made the requisite

paryment and the responclent accordingly issued a receipt towards; the

same to the complainant.

18. Ttrat in terms of the affordable group housing policy, 2ol3 and

Annexure A of the booking application form, the respondent raised

pa.yment demands from the co-mplainant. Vide demand letter dated

05;.08.2020, the respondent demanded Rs. 7,1,0,1,1,6/- from the

complainant. However, the complainant defaulted in making tirnely

payment and the same was done. only after a reminder diated

22.10.2020 was sent b:r the' respondent to the complainant. An

agreement dated 30.06.2021 was accordingly executed between the

parties. Despite being a\ /are that the complainant was bound to get

registered the said agreernent with the concerned authorities, he fa ilerd

to do so despite email dated Lz.o4.z0z1 by the respondent.

19. That vide payment demaLnd letter dated 26.07.2021, the respondelt

had sent demand letter for the net outstanding amount of Rs. 3,3Z,Si\B ,/ -

. However, the said amount was not paid by the complainant despirre

email dated 22.1,2.2021 and the said amount,,vas adjusted in the ne:<t

payment demand as arrears.

20. That the respondent demanded Rs. 6,64,575 /- from the complainarrt as

per the demand letter dated L8.01.2022. The same demand was again

sent to the complainant vide email dated 01,.02.2022. However, thLe

complainant failed to rennit the due amount despite reminder dated

L6.02.2022 and the respondent was constrained to send a cancellation

letter dated 07 .05.2022.lt was only after the receipt of the cancellation

letter that the complainant made the payment towards the demanded
Page 7 cf 15
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amount. That despite being aware of the contractual terms and

cOnditions, the complainant chose to remit the due amount after a time

pr:riod of 4-5 months frorn the date of issuance of the demand letterr.

21,. That on account of such delay, the respondent had demanded intererst

fr,cm the complainant as per the prevailing law and the same is evident

frrrm a bare perusal of the payment demand letter dated 2g.O7.ZOZ2.

The complainant was aware that as per Clauses 1.4 and 5 of the

agreement, timely payment of the installment amount was the ess,:nce

of the allotment. It was understood vide clause 9.4 ofthe agreement and

as per clause 5[iii)(iJ of the Affdrdable Scheme Policy,2013, thar iI the

alllottee fails to make the payment towards the demanded amount, then

the respondent would be entitled to terminate the allotment by issuing

the cancellation letter. On account of defaults committed by the

complainant, the respondent was left with no other choice but to
terminate the allotment of the complainant by issuing the cancellati6n

letter dated 16.08.2022. 'the complainant is left with no right, title r:r
Iie,n in the unit after the said cancellation. The said cancellation has trei:n

do,ne by the respondent strictly as per the agreement and the said polir:y

and the same is valid in ttre eyes of law. Without prejudice to the rights

of the respondent, it is rarilling to restore the allotment provided the

complainant makes the payment of outstanding amount with interest

and an assurance that future payments would be made on time by hirn.

22. ThLat the respondent has throughout acted strictly as per the terrrrs ,cf

thre allotment, rules, regulations, law and the directions issued by ttre

concerned authorities. llhe respondent has already completed a

substantial part of the conrstruction of the project in question as per ttre

timeline prescribed and tlhere has been no delay of whatsoever nature

on the part of the respondent in doing so.

PageBofl5
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23. Copies of all the relevant documents have been filed and placerl on

record. Their authenticity'is not in dispute. Hence, the complaint can be

dercided on the basis of those undisputed documents and submissions

made by the complainant,

E. )urisdiction of the authority

24. Ttre authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E.l Territorial iurisdiction
25. As per notification no. L,/92/2Ol .7-ITCP dated 1,4.1,2.2017 issuefl try

T0wn and Country Planning Department, Haryana, the jurisdiction of

Hurryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram distrir:t.

Therefore, this authority has complete territorial jurisdiction to ,Ceal

with the present complairrt.

E.lI Subject-matter jurisdiction

26. Section 1L(4)(a) of the Arct, 201-6 provides that the promoter shall Lre

responsible to the allottees as per agreement for sale. Section 11[a)[aJ

is neproduced as hereundrer:

Section 17.....

@) The promoter shall-
(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the a,llottees os per the agreement for sale, or to
the association of allotitees, as the case may be, till the conveyance
of all the opartments, ,olots or buildings, os the cose may be, to the
allottees, or the common areas to the association of allotttees or the
competent authority, ats the case may be;
Section 34-Functions of the Authority:
3a(fl of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estote agents
under this Act and the rules and regulations made thereundei.

Page 9 of 15
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27 . So, in view of the provisions of the Act quoted above, the authoriQl has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compens:rtion

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

F. Findings on the relief sought by the complainant.

F. I. Interest on excess amount collected by the respondent without
executing the buyer's agreemqpf.

28. In the present complain,,.,hr.u*,fgmplainant booked a unit in an

affordable housing projecC-idffflBi1i0F Aalayas phase II, locate,d in
':;1ffii';;,,i;';11'

sector-102, Gurugram.Jh.e @F111Uant was allotted unit no. 1201 on

the 12th floor of tow'b# i;-'and+flreff,neeUent to sell for this unit was

executed on ;une=_;€'[" 20;21, be"tween the complainant and the

respondent compehy--,l The total sale coniideration for the unit is
{26,30,000, out .of ich: the complainant has made a payment of

<26,56,799.

That the complainar initially cancelled by the respondent

company due to non-paJ/ment of outstanding dues. This cancellati,cn

was communicated to the complainant via a letter dated August 16,

2A22. However, during the course of the hearing, the authorized

representative (AR) of the respondent company stated that the

cancellation letter was r,rrithdrawn because the outstanding payrnents

were made by the complainant.

30. The complainant in the present complainant is seeking interest ,ln

excess amount collectecl by the respondent without executing the

buyer's agreement, however on the hearing dated 1,2.04.2024 the

counsel for the complainant stated at bar that they are seeking interest

and possession of the unit. Moreover, there is no provision in the A.ct of

29.

Page 10 of 15
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which provides for interest on amount paid by the complainant before

executing BBA. However, as per clause 7 of the agreement the

respondent was liable to deliver the possession of the subject unit

within a period of 4years from the date of approval of building plans or

grant of environment clearance whichever is later. The relevant clause

7 is reproduced below:

7. Possession of the said flat
7.1 Within 3-months from the date of issuance of Occupancy
Certificate, the Promoter shall offer the possession of the Said
FIat to the Allottee. Subject to Force Majeure circumstances,
receipt of Occupancy Certificate and Allotee having timely
complied with all its obligations, formalities or
documentation, as prescribed by the Promoter in terms of
this Agreement and not being in default under any part hereof
including but not limited to the timely payment of instalments
as per the Payment Plan, stamp duty and registration charges,
the Promoter shall offer possession of the Said FIat to the
Allottee within a period of 4 years from the date of
approval of building plans of grant of environment
cl e a ra n ce, *\i;\"W'l, i r l 

X," ;, 
( " C o m m i tm e n r P e ri o d " ) .

31. Even the delay o*;;ieffir;].ngr*us can be provided as per the proviso
: ' t?;Firr:' 

":i:::

to section 1B[1) of .. Sec. 1B(1) proviso reads as under.

"section 18: - Return of amount and compensation
18(1). If the promoter fa,lls to complete or is unable to give possession of
on apartmenl plol or building, -

i;;:;;;liii,i'tnot where an altottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed."

32. Admissibility of delay possession charges at prescribed ratr: of
interest: Proviso to sectiorn 1B provides that where an allottee does not

intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been prescribed under rule

15 of the rules. Rule 15 has been reproduced as under:

Page 11 of 15
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34.

33.

Complaint No.4B36 of 20',12

Rule 75. Prescribed rate of interest- [Proviso to section 72, section 78
and sub-section @) and subsection (7) of section 791

(1) For the purpose of proviso to section 72; section L8; and sub'
sections (4) and (7) of section 79, the "interest at the rate
prescribed" shall be the State Bank of lndia highest marginal cost

of lending rate +20k.:

Provided that in case the State Bank of India morginal cost of
lending rate (MCLR) is not in ttse, it shall be replaced by such

benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules,,h?s determined the prescribed rate of

interest. The rate of inter#go determined by the legislature, is
I

reasonable and if the said ruleif,b;follo to award the interest, it will

35. The definition of term'interest'as defined under section Z(za) of th,: ^Arct

pr:ovides that the rate of'interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest i,r,hich

the promoter shall be liable to,pay the allottee, in case of default, The

relevant section is reprocluced below:

"(za) "interesti'meens the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. -For the pturpose of this clause-
O the rate of interest chargeable from the allottee by the promoter,

in case of defaul,t, shall be equal to the rate of interest which the
promoter shall b,e liable to pay the allottee, in case of default;

(i0 the interest payarble by the promoter to the allottee shall be from
the date the prornoter received the amount or any part thereof till
the date the arnount or part thereof and interest thereon is

refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;"

ensure uniform practice in all the cases.

Consequently, as perwebsitb of the State Bank of India i.e.,

ht.tps://sbi.co.in, the marginal cost of lending rate (in short, MCLI{) as

on date i.e., 24.05.2024 is B.B5o/0. Accordingly, the prescribed ra[e of

interest will be marginal cost of lending rate +20/o i.e., 10.85olo.

Page tZ of 15
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37.

Complaint No. 4836 of 20',22

Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate i.e., 10.85% by the respondent/

promoter which is the same as is being granted to it in case of delayed

possession charges.

on consideration of the circumstances, the documents, submissions

made by the parties and based on the findings of the authority regarding

contraventions as per provisions of rule 28, the Authority is satisfied

that the respondent is in con-!_1.$f,1l,tion of the provisions of the Act. By

virtue of clause 7 of the 5ent,.e*ecuted between the partieis on
; 

" 
:,.ff.* i;g r;.

30.06.2021, the possession'o,*ffi,-$Lbject unit was to be delivered

within 4 years from the date of sanction of building plans or receipt of

environmental clearance whichever is later. The building plans v/ere

sanctioned on 2 7.05.2019 and the environment clearance was providerd

on 04.10.201,9. Therefore, the due date of handing over possesrsion

comes out to be 04.10.2023. The respondent has failed to handover

possession of the subject apartment till date of this order. Accordirrgly,

it jis the failure of the resprondent/promoter to fulfil its obligations arrd

relsponsibilities as per the agreement to hand over the posses:sion

within the stipulated period. The authority is of the considered ,u,iew

that there is delay on the part of the respondent to offer of possesr;ic,n

of the allotted unit to the complainant as per the terms and conditions

of the buyer's agreemerrt dated 30.06.2021 executed between the

parties. Further, no oc/p;rrt oc has been granted to the project.

38. Accordingly, it is the failure of the promoter to fulfil its obligations anLd

responsibilities as per the agreement to hand over the posses:sic,n

within the stipulated period. Accordingly, the non-compliance of tkre

m:rndate contained in section 11( )(al read with proviso to secticn

18[1) of the Act on the part of the respondent is established. As such,
Page 13 of 1.5
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the allottee shall be paid, by the promoter, interest for every month of

delay from due date of possession i.e., 04.10.2023 till the date of valid

offer of possession or actual handing over of possession, whichever is

earlier; at prescribed rate i.e., 10.85o/o p.a. as per proviso to section

1B(1) of the Act read with rule L5 of the rules.

F.II An amount of Rs. 1,50,000 /- as legal charges to be paid by the
developer/respondent to the complainant.

39. The complainant in ,h. 
"3fp,flfl;.g"lt 

relief is seeking relief w.r.t
compensation. Hon'ble Supreffio"qrJ of lndia in civil appeal nos. 6745-

6749 of ZO}Ltitled as M/st{4gffi" 
-.#"moters 

and Developers pvt. Ltd.

v/s State of UP & ors. (D-e.gided 6frffit,U.z;oZ1), has held that an allottee

is enritled to claim r$,-"p.n#u$;ilSrcL"*ron, t2,1.4,18 and section
F " it ;;: ffiF"

19 which is to be decided by the'adjudicating officer as per section 71

and the quantum,fu,qd-n"nsdtion shall be ad,judged by the adjudicating

officer having auu'.r*,furaiio iilre1i'a.fud ,r1€i.E;a"d in sect ion 72. The:- 3. ' ,,
adiudicating otric*1ffi;1e{ttu$\vdi j ittlon to deal with the

' i 4""i-complaints in respecfffi"il,aft?Uen fh6iefore, the complainant is

advised to approa.gh$e.ififfrUicating offi.". for seeking the relief of
compensation. 4' 

$* _,'lk ffi 
-{, F : '

G. Directions of the.}autho,r,ity i , u.,,,,-... 
., 

,, , ,

40. Hence, the authonty=hq"u+by $asdes thii order and issues the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the

authority under section 3a[f :

i. The respondent is directed to pay interest at the prescribed rate of
10.850/o p.a. for every month of delay from the due date of possession

i.e., 04.10.2023 till valid offer of possession plus two months or actual
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handing over of possession whichever is earlier as per section 1B(1)

of the Act of 2016 read with rule L5 of the rules.

The respondent shall not charge anything from the complainant

which is not the part of the buyer's agreement.

The rate of interest chargeable from the allottees by the promoterr, in

case of default shall be charged at the prescribed rate i.e., 10.85% by

the respondent/promoter which is the same rate of interest which

the promoter shall be liable the allottees, in case of default i.e

the delayed possession section Z(za) of the Act.

iv. The complainant is di outstanding dues, if any, after

adjustment of i

v. The respond

90 days from

rules.

per rule L6(2) ol'the

Complaint stand

File be consigned

ii.

iii.

interest accrued within

41,.

42.

Haryana Real Estate Regulatory Authority, Gurugram

Dated:: 24.05.2024

of ordei of this o
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