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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

APPEARANCE:

On behalf of ndent

1. The present complaint dated 1,T.o3.zoz3 has been filed by rhe

complainant/allott"" ruau. section 3f of tf,e Real'istate (Regulation and

Development) Act 2016 (in short, the ActJ read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, zolT (in
short, the Rules) for violation of section 11(a)ta) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the Act
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ffiHARERA
S.- GURUGRAM

A.

2.

Complaint No. 1259 of Z0Z3

or the Rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by the
complainan! date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

Sr. No. Particulars
' ',i' l.:: 

";.-: '' '
Details

1. Name of the project ''

a,. ,,

.

Smartworld Orchard,
Sector-61, Gurugram,

,Haryana.
2. Nature of the project Affordable Plotted Colony

3. ..:

Project area 22.61875 acres;

4. RERA

J1..202L val;id upto
.1,2.2024

02L dated

5. DTCP Li

*#* If:r
68 of 2021daterd
76.09.2021 valid upto
1,5.09.2026

6. Unit no.

fl ndependent Floor ResidenceJ

l-22D, Plot no. J-22,4th floor

(Page no. 56 of complaint)

7. Unit admeasuring 1150 sq.ft.

[Page no. 56 of complainl.)

B. Welcome Letter 30.09.2022

fPage no.32 of complaint.)

Page 2 of L6



ffiHARERA
ffi ouRUGttAM Complaint No 1259 of 2CtZ3

9. Allotment Letter 30.09.2022

(Page no.46 of complaint)

10. Agreement to sell 04.7t.2022

[Page no.53 of complaint)

1L. Pre cancellation Letter LL.71.2022

(Page no. 86 of complaintJ

1.2. Cancellation Letter 23.LL.2022

(page no. 1L7 of reply)
L3.

]j ]-

Email by respondent for'; ayment 29.11.2022

[Page no. 118 of reply)

14. Legal notiCE by com 29.72.2022

fpage no. ].07 ctf complainr)
15. Termination vide r:mail L7.12.2022

fPage no. 119 of reply)

1,6. Third party rights created 03.04.2023

fPage no. 120 ctf reply)

17. Possession clause T.Possession of the Floor
Residence:

ii. The Promotrer assures to
offer possession of the
Independent Floor
Residence along vrith
exclusive right to use
undivided demarcated
proportionate terrace and
basement area and one car
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parking space as per agreed
terms and conditions herein
on or before the Completion
Time Period i.e., 31 Dec
2024 unless there is delay
due to force Majeure Event,
reasons beyond the control
of the Promoter, non
compliance on the part of
the Allottee(s) including on
account of any default on the
part of the Allottee (sJ, court

I orders,
.'guidelines,

"affecting
development
or due to any event or
reason, which is recogni.zed
as a ground for extension by
the Authority.

Government 
I

decisions 
Ithe regular 
I

of the Project 
I

18. Due date of delivetry of possession 37.L2.2024

1,9. Total sale Rs. 1,26,18,375/-

fas per pa]zmenLt plan on
page no. 85 of complaint.l

20. Total amount paid by the
complainant

Rs. 18,92,756/-

21,. Amount refunded by respondent
after cancellation

Rs. 18,62 ,756/- (30,000
deducted)

22. Occupation certificate Not obtained
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0ffer of possession Not offered

B.

3.

4.

5.

Facts of the complaint

The complainant has made the following submissions in the complaint: -

That in september 2021 respondent allegedly launched a group housing

respondent

amount of

as per the

respondent also

respondent will

plan' to'subvention plan'.

That on 30.09 .z}zzallotrnent letter was issued with all thre details of the
allotted unit/flats. Subsequent to the allotment letter issued along with
the unit/flat details and payment plans was shared as well. Furtherr on

01,.1,0.2022 demand ler[ter of Rs. so,47,3ss/- was sent to thre

complainants by the respondents.

That on 04.11,.2022 builder buyer agreement was executed betvrer:n

both the parties. That it is further pertinent to mention helre that as; per

rirsed and assured the complainant that the

rt the payment plan from "construction-linked

6. That the respondent at rhe time of booking the unit in the projecr: had

assured the complainanrt that they have procured all the necer;sary

permissions, licenses and approvals, and further committed that uncler

all circumstances, they would be delivering the possession ol, the
residential plot within tvvelve months from the date of application The

7.

B.
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the demand letter dated 01.10.2022 the complainant was expected to
clear the outstanding payment of Rs. so,4z ,3ss /- before 3l.1.o.zozz.

9' That on 71.71'.2022 pre- cancellation letter was issued against the
complainant by the respondents. However, the complainants were
shocked and taken aback to learn from the said banker, that the said
banker was not competent or authorized to extend such housing loan
facility to the complainants as the authority to sanction housing Ioan to
any buyer/investor in respeqt pt f[e]said project as being developed by
the respondent was recognilflffisanctioned in favour of only two
banks, particularly, bank, or mrirEi5Sht.u and HDFC bank on account
which no other bank",w-hetiier qso"t on nationalized was sanctioned,

.ii to.t, .o,:

recognized or i, .lf+ 5itioqnit;,*u'*.: ;h,.'iuiru loan facility to the

10' That even after *iitit E.equest,maa. Uy the complainant to hold the unit
,.|t.

flat for few days ut#3!{ng nd treia to the request of the complainants
the representative oitfi-d,,i ondent cbnfirmed that the unit/flat will not
be held further if the sanctioh{9,,ry r tne'loan will not be provided ro
the respondent. 

!,\i.--=.a! ,+ -i'E ,r, ,, i, ,:: ,,,.

11. That at the time ,&E"a ffftu #pffiants and even ar the time of
execution of the said agreement to sell it was time and again represented
by the respondent iiirt li"y would not raise any arbitrary,demands for
payment of sale consideration amount as the said payment towards the
remaining sale consideration would have to be rnade by the
complainants as per the payment schedule appended and detailed as per
schedule-v of the said agreement to sell subject to stage and phase of
development of the said project.
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12. That the housing loan was sanctioned by the HDFC Bank vide letter dated

L3.72.2022. Further, subsequent to sanction of loan on 1.3.12.2022 so

also in the intervening period ever since October 2022 till 1 t.1,l.ZyZZ,

the complainants repeatedly made efforts to contact the respondent and

its officials to bring to light the bonafide difficulty faced by rhem in
procuring financial assistance.

13. That no default has been committed by the complainants which could in

any manner justiSr the terminaffigj=qg-reement to sell and cancellation

of allotment made in favorr,_ffi,io.prrinants. Further, assuming
'&*s#.,i,:- ",.i

without admitting or prejudiciiig, 
#f$nghts of the complainants, if ar all

any all eged default w?i' C6-hn$il$t6a,.U1gl u:.drnp I ai nants i n adh e ri n g to

the demand letter iss#ed'by ttrd,+tl+'pgtident, under such circumstances

as well, as per the € of the 
3s1.3..eT*rlto 

se[I afrd the relevant clauses

therein, the allotmp# $aap in favbfur $rtft".ffilFinants could not havet- ,h i* ir

been cancelled pribr,io&?0-h# p=triOa iS n+as bu.n prov,ided for in rhe

agreement to sell. '=l t.=-'t:".-n*,j .". 
=" 

,.'
:::t I :

14. That thereafter the corrryiiifiant; ipproiched the respondent and

communicated "bgl . uq.li.ff ufi-gnand to know aboumhe payment

process about the &nftifia'U i?5i*afueuEt, tt 
" 

respondent was shocked

to hear that they bdtantly refuSed to hand over the possession of the
,i ; ,, 1,,,,.,..,.r1' 1"..=,.,,.,, , 

" , ,' 
- '' 

,

unit/flat allotted to the complainants.

15. That after receiving the legal cum demand notice the respondents and

their representative approached the complainants to settle the matter

amicably. That after their approach the complainants visited the office of
the respondents to settle the matter and to the complete shock they got

to know that the instead of handing over the possession of the allotted

unit/flat, the respondents are returning back the advance amount which

PageT ofL6
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was paid by the complainants pertaining to the above mentioned
unit/flat.

16. That despite various e-mails sent to the respondent and continuously
follow up by the complainant regarding the emails, the respondents did
not even bothered to pay any heed to the same neither they reverted, nor
they acknowledged regarding the updated possession of the units/flats.

17. That the respondent has been brushing aside all requisite norms and

18. The complainant has sought following relief(sJ

I' Direct the respondent to handover the possession of th,e unit/flat..
II' Direct the respondent not to sale the alleged unit/flat and a put a stay

on the sale on the sale of the alleged unit/flat.

various investors/buyers in th#infoject including the complainant;, and
are unconcerned about,rr',g au rv ortne possession of the unit/flat,

Direct the respondent to pay a sum ofIII.

19' On the date of hearing, the authority explained to thre respondernt

/promoter on the contravention as alleged to have been committr:d in
relation to section 11t+) ta) of the Act to plead guilty or not to prlead

guilty.

D. Reply by the respondent

20' The respondent contested the complaint on the following grounds. Tltre

submission made therein, in brief is as under: _

2l.That the complainant has not approached this Hon'ble Luthority with
clean hands and has trierl to mislead this Hon'ble Authority by making

complainant towards the I

Rs. 3,00,000/- to the
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incorrect and false averments and stating untrue and,/or incomplete
facts and, as such, is guilty of supressio very suggestion falsi. The
complainant has suppressed and/or mis-stated the facts and, as such, the
complaint apart from being wholly misconceived is rather the abuse of
the process of law. on this short ground alone, the complaint is liable to
be dismissed.

22'That the complainant being clued up of the respondent's distinguished
and upright reputation in thep# approached the respondent after
conducting their own due dlffi U*iii,* ,;;;r;..#;;;lrg , uritrb !. urrrL

in the respondent's proierr.r,tffitfia p.."nr.d situated in sect or 61-,

Gurgaon, Haryana being develc th€ answering respondent" The
complainants requested for boijkihg'an' indepependent floor residence
located in the said projerct vide application form. The rerspondent had
signed the application form after duly understanding erll the clauses
stipulated under the application form and being completely satirsfied
with the particulars/ details of the project.

23' That the complainant pursuant to the receipt of application form was
further tendered with an allotment letter dated 30.0g.20 22 wherein the
desired unit i.e., l-zzD, in the said project was alL:tted to the
complainants for a total consideration value of Rs. 1,26,18,37s /- plus
other charges. The complilinants opted for the specific payment plarr.

Z4'That the complainants had duly collected the copies of agreement for
sale/buyers agreement for execution at their end. After constant follow
ups the agreement for sale was executed on 04.1 l.2o2z iand the silme
was duly registered.

25' That all the demands werg raised as per the payment pran opted by the
complainants. That vide demand retter dated 01.10.2022 the
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complainants were called upon to remit a sum of Rs. so,4z,3s5/- which
was due on part of the complainant in lieu of the purchase of the unit
which was payable on or before 30.10.2022 after duly completing the
formalities of execution and registration of agreement for sale. That
countless requests pertaining to the clearance of the outstanding dues
amount fell on a deaf ear and the respondent was constrained to issue a
pre cancellation letter dated 71.t1.2022 wherein the complainant was
directed to clear the remaining;Sibq.,along with interest and GST within
7 days. . '.gft'., 'o

26.Thateven after issuance*!,n.e=_c--friqalaripn letter dated 1,1..1.1.2022 the
complainants failed todAd i SnSerGeaN owrng to which a cancellation
tetter dated 23.tt.z;,oryjr1,riri$ '';;.b],,ng 

rhe ,1ot-.nt of the

27.That the comptaiaarfiti aftgr defiulting ,fn ,f,u pry_out multiple times
.11,..,1,...; ti1,. .;'' i,;:: .= i, ,, - ; . i

finally approached:;r,,lfre, rdlpdna{intii"ng iequested to make timely::::,
payments and soughL,f,n,,e" ensiop whergin the said cancellation letter
dated z3.rr.2ozz *as Hii${f ir*5-,6piiation subject to receipt of"'r'-..:::* 

=.;, 
. '! r'n'.!'

outstanding dues. 
ffit,,,'the r.:,,,:g+o nt"'v,!de,email dated zg.ll.zlzz

gave an opportunip tO the,tofuptraihants t6 clear their dues. Since, the
complainants with a malafide intent again defaulted in the disbursement
of the outstanding'i#l;n,i, ,t ..Jro.. ,r,u respondent was constrained
to cancel the allotment of the complainants vide email dated 1,7.1,2.2022.

28. That as per the records of the respondent company the amount paid by
the complainant was Rs.1B,gz,T56/-.The respondent company to close
the matter refunded an amount of Rs.1g,62J56/- after deducting an
amount of Rs. 30,000/- which were towards vouchers given to the
complainants, vide RTGS (urR No. KKBKRS2023030100833576
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01,.03-2023, though as per the terms of the agreement for sale, the

respondent was entitled to deduct the earnest money (l0o/o of total sale

consideration) along with non-refundable amounts as stated in terms of
the agreement for sale.

29.That in furtherance of the termination of the subject independent floor
the same has been re-allotted to one Ms. Deeksha Dhyani vide allotment
letter dated 03-04-2023. Thus, the present complaint is infructuous.

30. copies of all the relevant docr;ryi::rlrve been filed and placed on the
record. Their authenticity is n:O!;ffiii1il

'i ^ 

*',n. 
*,^

.. Hence, the complaint can be

decided on the basis of these t$oecloed on the basis of,thBse upHli*ptrteddocuments and submissions

made by the parties. :F 
. 'i:fu.'s-; " ,

E. )urisdiction of the authority

31.The respondent has raised a preliminary submission,/ofjss11r., the

authority has no jurisdirction to entertain the present complaint. The

objection of the respondrent regarding rejection of complaint on grgund

of jurisdiction stands rejected. The authority observers that it h:?S

territorial as well as subjr:ct matter jurisdiction to adjudicate the prelsernt

complaint for the reasons given

E.l Territorial juriscliction

32. As per notification-hdffldilzwf:"wti'aat"a, fl.tz.zot 7 issued by The

Town and Country Planning Departmen! Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the present

case, the project in question is situated within the planning area of
Gurugram District. Therefore this authority has complete territorial
jurisdiction to deal with the present complaint.

Page 11 of 16
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E.II Subiect matter iurisdiction

33' The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per
provisions of section 11(a)(al of the Act leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

F. Findings on the relief sought by the comprainant.

stay on the sale on=

I.

II.

34' All the above-mentioned reliefslare interrelated accordingly, the s;arne

are being taken up together for adjudication. As the conrplainants; has
sought possession of the unit.

35. The complainant booked a unit bearing no.l-zzD, plot no, J-2z,4th rloor
in the project of the respondent company namely "smartworld orcharcl ,, at
sector-61 Gurugram. The allotment letter for the said unit was issued on
30.09.2022. Thereafter, a buyer's agreement dated 04,11,.2022 w;as

executed between the parties regarding the said unit for a total sale
consideration of Rs.1,26,18,3 7s/- and the complainant has paid a surn of
Rs.18,92,756/-against the same in all.

36' The plea of the complainant-allottee is that the respondent company has
illegally cancelled their unit and hereby they are seeking possession of
the said unit.

37' The plea of the responderrt-builder is otherwise and submitted that the
complainants are a defaulter and has failed to make paymr:nt as per the
agreed payment plan. Various reminders and final opporl[unities w,ere
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given to the complainant and thereafter the unit was cancelled vide email

dated 77.72.2022. Accordingly, the complainant failed to abide by the

terms of the agreement to sell executed inter-se parties by defaulting in
making payments in a time bound manner as per payment schedule.

Now, the question before the authority is whether this cancellation is

valid or not?

38. The authority has gone through the payment plan, which was annexed

with application form and c

reproduced for ready ref'eren

by the complainant, which is

Name of Installment % tr51, CGST

30,044

SGST Total
amount

Booking amount 10.00 12,0L,750 30,044 L2,61,939

vIl sLarr ot Lonstructlon

Excavation of the piotel

Site (on Signing h 3?
1t ':+

Agreement for saleJ

0n start of Con ,25.00 3A,04,375 75,109 75,1,091 3L,54.,594

On completion of #*,
Excavarion of the am
site 

,*n"ru ,

:,10.00 24,03,500 60,098 6O,OBB 25,23,675

Un Completion of Stilt:Ro_of

slab of Plot

10.00 L2,0L,750 30,044 30,044 T2,61,,838

0n Completion of 2nd Floor

roof slab of the Plot

10.00 72,0t,750 30,044 30,044 1,2,61,,838

0n Completion of top Floor

roof slab of the plot
5.00 6,00,975 L5,022 t5,022 6,30,91.9

0n Start of Flooring of Unit 5;.00 6,00,975 1,5,022 15,022 6,30,91.9
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39' It is matter of record that the complainant booked the aforesaid unit
under the above mentioned payment plan and paid an amount of Rs.

1.8,92,756f - towards total .oAgi,.4$f3lisl of Rs.1,26,18,375/-.As per the, ':jg:";:+{ r
payment plan the allottee libi iake first instalment of lOolt i.e.,
'1.2,61,,838/- onbooking r:f the after second instalment was to
be paid by the allottee.o'h sta'4,g qtib'a-Excavation of the project
Site (On Signing of Agreem nt for sale). The agreement to sell was
executed between the parties on 04.1 !.ZOZZ.

40' It is pertinent to mention here that as per section 1g[6) & rg(7)of Act of
201,6, the allottee is under obrigation to make payments towards
consideration of allotted unit as per agreement to sale daterd 04.Il.ZOZ2.
The respondent after giving reminders and pre cancellation letter dated
11,.1,1.2022 has cancellerl the subject unit on 23.11,.2022. Thereafter
respondent company again gave an opportunity to make th:e palumen t on
29'11.2022 and further cancelled the unit yide email dated 17.lZ.2t)22.
Despite issuance of reminders, the complainant has f,ailed to r:a}<e

possession and clearing the outstanding dues. The responclent has glvern

sufficient opportunity to the complainant beftrre pror;eeding rvith
termination of allotted unit.

41' Thus, the cancellation in respect of the subject unit is valid and the relief
sought by the complainant is hereby declined as the complainant-allo ttee
has violated the provision of section 19(6) & (7) of Act of 2016 by

0n Application of

0ccupation Certificate of

Plot

1,5,022 6,30,919

0n Offer of Possession t2,01,750 tz,6'.1,,838

lj
I
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defaulting in making payments as per the agreed payment plan. In view
of the aforesaid circumstances, only refund can be granted to the
complainant after certain deductions as prescribed under law.

42' Now, another question arises before the authority that whether the
authority can direct the respondent to refund the balance amount as per
the provisions laid down under the Act of 201-6,when the complainant
has not sought the relief of the refund of the entire paid up amount while
filing of the instant complainl,$r""dlring proceeding. It is pertinent to
mention that respondent in its'ffifieii ruu.ission has submitted rhat
they has refunded an amourii%F4*': !g,6z,zs6/- after deducting an
amount of Rs. 30,00ffi -;ryt 

i.t.,ee.f:: towards vouchers given to the
complainants vide $TOS"oh Of Od,ZOee: '

43. Keeping in view ttiL*L$r"-r;;;ir";ulan, ,n" o.oroter was ro return
l:t i;a= J ,. :.i :. : i:

the paid-up amou[Ciari. ttr"e-aria or.rii.uilafion itself and in rhe present
matter the ."rpon43tr 

=tras 
alrdadyi refunded the paid up amount

Rs. LB,62 ,7s6/- rrt"ia.k#.i"j,4,9 Rdi go,oooZ- (vouchers).
44'The counsel for the ."sB6rd#taurin*''proceeding has stated that

u nfo rtunately,h.r,.g ol't llave tt&p.q 
"gj 

of Rs= 3 Oig 0 0 /- (vo uch ersJ w h i ch
were refunded by tterffi tti-fft co#ipuinanis:'r6nie, the authoriry hereby
directs the respondent to refund the same.

III. Direct the respora.nt i6 pry a sum of Rs. 3,00,000 /- tothe comprainant

towards the litigation.

45' The complainants in the aforesaid relief are seeking relief w.r.t
compensation. Hon'ble Supreme Court of India in civil appeal nos. 6745-
67 49 of 2021 titled as M/s Newtech Promoters and Developers pvt.

Ltd. v/s state of up & ors. (Decided on 11.1 1..zozt), has held thar an

Complaint No. 1259 of 2023
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allottee is entitled to claim compensation under sections .12,1,4, 
LB and

section L9 which is to be decided by the adjudicating officer as per
section 7L and the quantum of compensation shall be adjudged by the
adjudicating officer having due regard to the factors mentioned in
section 72.The adjudicating officer has exclusive jurisdiction to deal with
the complaints in respect of compensation. Therefore, the complainants
are advised to approach the adjudicating officer for seeking the relief of
compensation

46. Complaint stands disposed o

47 . File be consigned to regi

Haryana Gurugram
Dated:31.05.20

l
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