HARERA

- GUEUGW Complaint No. 6767 of 2022 ]
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 6767 0f2022
Complaint filed on : 03.11.2022
First date of hearing : 21.02.2023
Date of decision : 31.05.2024

1. Arun Jain

2. Neelam Jain

Both RR/o: 10-05, 35 Jurong East mfe :I Parc Oasis

Singapore-609775 akier Complainants

M,s Emaar India Ltd. . '\

(Earlier known as Emaar MGF uﬂ&M}
Address: 306-308, 3+ t]npr. SQuare One, | Respondent
CZ, District Centre, Sa?(g_ﬁ New Delhi -1 1—r|ﬂ1?

CORAM: ]

Shri Sanjeev Kumar Amra ! Member
APPEARANCE; A,

Shri Jagdeep Kumar \ O ' . “Advoagate for the complainants
Shri Harshit Batra “'E pe~ Advocate for the respondent

-

., ORDER

1. The present mrrgﬂlakmthﬂs hetgl fﬁli’ad by the complainants/allottees
under section 31 n‘fthe Real Estate [Regulatmn and Development) Act,
2016 (in short, the .'!u:l‘] read Wwith Fule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 [in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement for
sale executed inter se,

A. Project and unit related details
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The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over the
possession, delay period, if any, have been detailed in the following

tabular form:
5.No. | Heads | Information
1. Project name and location Gurgaon  Greens, Sector 102, |
Gurugram, Harvana.
. Project aren ey | 130531 acres
Nature of the project - .-‘E: v %ﬁrzpup housing colony
4, DTCP license no. ¥, - 75 of 2012 dated 31.07.2012
Valid till ‘J Tl el 07.2020
Name of licens ! Al u Projects Pyt Ltd. and
/5?‘ ' /0 Emaar MGF Land Ltd,
5. | HRERA re:l ,a: 1 “not. ﬂnsishm ide no, 36{a) of 2017 |
rngsrered o "r.h,ted E‘!i;: 017 for 95829.92 sq,
| II oyl .
| HRERA re -,. ation v *'3 'I I_iﬂl}_l,ﬂ J )
HRERA axha&@ﬂ ﬁ.-gl 010f2019 dated 02.08.2019
vide Eﬂ b{: b B
Extension valid '- o - (F31.122019
& | Unitna. GGN-17-1001, 10th floor, building no.
1 1/ E i 17
- R L 3t
i 1"‘ "I'_p%e%?ﬁ"ufﬁnmphint]
7. Unit mm%@c@ﬁ( 3 iékﬂ‘f-lil o
had J ~ [page 36 of eomplaint]
a. Allotment letter dated 28.01.2013
(page no. 21 of complaint)
9. Date of execution of buyer's 11.04.2013
agreement 1)
[page 33 of complaint]
10. Possession clause 14. POSSESSION
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v documentation etc, as prescribed by
S [ibhe Company, the Company proposes |
=1 L ko hand over the possession of the Unit

(a) Time of handing over the |
Possession

Subject to terms of this clause and
barring force majeure conditions,
subject to the Allottee having complied
with all the terms and conditions of
this Agreement, and not being (n
defauit under any of the provisions of
this Agreement and compliance with
all provisions, farmalities,

i tﬂ'ﬂ#{k compliance q."' [hE

'ﬁrﬂ f the Agreement by the
B mmﬁ, Allottee agrees and

fuﬁfem:ﬂnﬁ that the Company shall
Eb’ geah a grace period of 5
| I'l_.'- Tmontfs,  fo

T, j._..l: T

LEAFE RN EL TR
- certficm DECHpation certificg |

ri [HE (i1 LESHLE ), e

{ vhinpnedl
mplaint]
11, Date of start of Hﬂ‘utﬂd IW?UAB :
per statement 'V am Y
25.02. EDEEI at page EE n!"
complaint
12, Due d-a-tﬂ' of [HJEH!!EHJH 14.06.2016
[Note: Grace period is not included]
13. Total consideration As per | As per payment
statement  of | plan annexed
account dated |with the buyer's
25.02.2020 at | agreement
page 86 of reply
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R$.1,24,85,084/ | Rs.1,20,38,641/-

14. Total amount paid by the

camplainants as per statement Red,24,85,082/-
of account dated 25.02.2020 at
page Bé of complaint
15, Occupation certificate 05.12.2018
(page 128 of reply)
16, Offer of possession 12.12.2018

w4y {page no. 131 of complaint)
17. | Unit handover letter daﬁe.f e b :

ige ni 143 of reply)

1..!"'-

fay s ¢

18. Conveyance desg_!ﬁelltﬂhi L3 t H; Eﬂ‘lﬁ'

B. Famﬂfthemmpﬁ#: G -y 1

%3
4,

The complainants mﬂt’ funuwi ng submissionsin the complaint:
r
That somewhere fnﬁ&&nﬁnrﬂ uFﬂu?usttzﬂlﬂ the respondent through

7 #u:lite g,pp\tmﬁéd them with an offer to
invest and buy a ﬁat}m&prm:reﬁ _Project of the respondent. On

30.08.2012, the cg fg with respondent where the
respondent expl ja %;? hdﬁiﬁhﬁghﬁd the amenities
of the project Iiksﬁngﬁerﬁ,paﬂi. iagerlfs track, rose garden, 2 swimming
pocl, amphitheater and many more. Relying on these details, the

its business develo

complainants enquired about the availability of flat on 10% in tower 17
which was a unit consisting area of 1650 sq. ft. It was represented to the
complainants that the respondent has already processed the file for all
the necessary sanctions and approvals from the appropriate and
concerned authorities for the development and completion of said

project on time with the promised quality and specification. The
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respondent had also shown the brochures and advertisement material
of the said project to them and assured that the allotment letter and
builder buyer agreement for the said project would be issued to them
within one week of booking to made by them. The complainants, relying
upon those assurances and believing them to be true, booked a
residential flat bearing no. 1001 on 10% floor in tower — 17 in the
proposed project of the respundent measuring approximately super
area of 1650 sq. ft. Accordiiigly; tk:,r have paid Rs. 7,50,000/- as
booking amount on 30,08, 2@%:1 ;;5‘

5. That on 28.01.2013, apprn.xlmaiﬂ.l].r aftér five months, the respondent
issued a pruvismniﬂ a]tfuh'nﬁﬂfleﬁm' containing very stringent and
biased contractu ﬂl;ms Wtﬂ’ﬂ'ﬁ aﬁ ﬁleghl Brhttrary unilateral and
discriminatory in Efaﬁlre because’ eyer]' clause was drafted in a one-
sided way and a! aiﬁgle- hl'ﬁﬂh. nb u&:lalrral terms of provisional
allotment letter bﬁ&s“ﬂpmphlnﬂntﬁ, will'cost them forfeiture of 15%
of total cﬂnsidemtiu\ﬁ“i‘iihi: bgu&ﬁ;ﬁfgqndmt exceptionally increased
the net cnnslderat!ﬂn vaIueﬂﬂaﬂﬂ'wdﬂ{ng EDC, IDC and PLC and when
complainants op Qﬁ':g u&;fﬁr de practices of respondent, they
were informed D‘t ﬁ‘)t;&ah ﬁrei'p.isr the government levies,
and they are as pﬂrthmsmm[ard:&ules ofgovernment. Further, the delay
payment charges will be imposed @ 24% which is standard rule of

company and company will also compensate at the rate of Rz, 7.50/- per
5q. ft. per month in case of delay in possession of flat by company.
Complainants opposed these illegal, arbitrary, unilateral and
discriminatory terms of provisional allotment letter but there was no
other option left with them because if they stop the further payment of
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installments then in that case, respondent may forfeit 15% of total
consideration value from the total amount paid by them. Thereafier, on
11.04.2013, the buyer's agreement was executed on similar iltegal,
arbitrary, unilateral and discriminatory terms narrated by respondent
in provisional allotment letter,

That as per the clause 14 of the buyer's agreement dated 11.04.2013,
the respondent had agreed anclfp_rn::mised to complete the construction

of the said flat and deliver its po
with a five (5] months gra
construction. The pmpqsed pf}lfaqunntﬂate as per buyer's agreement
was due on 14.06. ;'ﬂlﬁ ever, ﬁud*&‘spﬁndent has breached the
terms of said I::u;-,-rf;lﬁ‘ ﬂgreemﬁ’i': miﬂ*t‘aiied to fulfill its obligations and
has not delivered ppﬁessmn of saii:f ﬂal: within the agreed time frame
of the buyer's agl&%ﬁqh

That as per annexn{e (JYL[EE]‘!.EE'I.IIE c} F&em;ﬂtﬁj of buyer's agreement,
the total sale mns?ﬂ.bi-ﬂuqh ﬂﬁ-ﬂu- mi‘d flat was Rs.1,16,11,283/-
(exclusive of service tax aﬁ:lacﬁ‘;ﬁm-#n""l udes the charges towards the
basic price- Rs. iﬂ% arking Rs.3,00,000/-, Governmental
charges (EDC & | % ?’O -_ﬁ:lﬁh%émharship Rs.50,000/-, IFMS
Rs.82,500/-, PLC' f;-;.drgm Rs. 2,47,500 /- PLC corner Rs. 1,65,000/-,
PLC for central green Rs. 4,95000/- ). But later at the time of

possession, the respondent increased the sale consideration to

sion within a period of 36 months
1 .,-f""l. ._|
thereon from the date of start of

Rs.1,16,41,376/- without any reason for the same, and respondent also
charged IFMS @ Rs.82,500/- separately, whereas [FMS charges were
already included in sale consideration and that way respondent
charged IFMS twice from complainants, In total, the respondent
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increased the sale consideration by Rs.1,12,593/- (Rs.30,003/- +
Rs.82,500/-) without any reason which is illegal, arbitrary, unilateral
and unfair trade practice. Complainants opposed the increase in sales
consideration at time of possession, but respondent did not pay any
attention towards their claims.

8. That as per the statement dated 25.02.2020, issued by the respondent,
the complainants have already paid Rs.1,24,85,356/- towards total sale
consideration as demanded by ‘@,}:ﬁpundent from time to time and
now nothing is pending to he'a""? :
the respondent charges Rs, 1 115&@;" extra from complainant,

9. That the puﬂessiul}#&féb' 3 hi‘iuﬁﬁnqem through “Intimation of
Possession” was :fgt’a: ;raild 'Bﬁ'er 'ﬂ' pns#eﬂtﬂp because respondent
offered the pussu&fﬂuﬁ on dated 12:12.2018 with stringent condition to
pay certain amnﬁr% I;.iqh ijarern erﬂ}an a,l' agreement. At the time

of offer of posse gn, uﬂdeﬂ- rli::l a;t]‘uatqﬂ the penalty for delay
W |

e part of complainants. Although

possession. o .

10. That the respondent -::Iemu&é‘d Rﬂ 44.540/- towards two-year
advance mainte ?rﬁrf :E@alaﬁhnts which was never
agreed under m;ﬁ }g ?Espn%'i‘dent also demanded a
liem marked FD of lil;s.-_E;JE;ﬂ_Eﬂf‘-e on pretext of future liability against
HVAT which are also unfair trade practice.

11. That respondent left no other optien to complainants, but to pay the
payment of two-year maintenance charges Rs. 144,540/~ and fixed
deposit of Rs.2,92,457/- with a lien marked in favour of Emaar MGF
Land Limited and Rs.2,92,457 /- towards e-stamp duty and Rs.45,000

towards registration charges of above said unit in addition to final
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12.

13.

14.

demand raised by respondent alo ng with offer of possession.
Respondent gave physical handover of aforesaid property on
21.01.2019,

That the GST Tax which has come into force on 01.07.2017, it is a fresh
tax. The possession of the apartment was supposed to be delivered to
complainants on 14.06.2016, therefore, the tax which has come into
existence after the due date of possession (14.06.2016) of flat, this extra
cost should not be levied u:_uii_“:; ! ],h.ﬂ:ranu. since the same would not
have fallen on the complain :::ﬂ'-ﬁ_“ ondent had offer the passession
of flat within the time stipjjﬁfﬁ i ;;he‘@re_ement

"f'.{ ommplainan ,{h;fnf;med the respondent

57

On  21.01.2019, the’ complain:
telephonically '%‘ féspu‘n'ﬂﬁf_.;‘l; creating anomaly by not
compensating th {3 n pIainanls._[qu_[Ei-’&y pn'li;a‘g':iﬁun charges at the rate
ed the RER ﬁcl:?l‘hg complainants made it clear to
Af u!bs tint Elunil;aeigaltgthEm for delay possession
interest then they whlghr‘&}vh&lﬂa{ﬁpguﬁnate forum to get redressal,
Whenever cumplzu‘nants‘ Enhél::%ﬁa?&gnﬁhe delay possession charges,

the respondent nidf%ei%& gapproval from Directors, but till
~5 L Wam
date the respondént has not cre th ::i%la}r possession interest,

That the rf.-spun&enf 'hqgi acted \in-a very deficient, unfair, wrongful,

fraudulent manner by not delivering the said flat within the timelines
agreed in the agreement and otherwise. The cause of action accrued in
the favour of the complainants and against the respondent on
30.08.2012 when the said flat was booked by them, and it further arose
when respondent failed/ neglected to deliver the said flat on proposed
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15.

16.

HARERA

delivery date. The cause of action is continuing and is still subsisting on

day-to-day basis,
Relief sought by the complainants

The complainants have filed the present compliant for seeking

following relief:

L.

ii.

iil.

Direct the respondent to pay interest at the rate of 18% on account
ofdelay in offering pusse.s;_s O on amount paid by the complainants

.l"
il .‘?’3" ate of dellvery of possession.
i

Direct the respo nden,r.-', ;;’l%irn Rs.1,12,593/- unreasonably
charged by rEEppndgnt hgf!tnpmasﬁ;g m.le price after execution of
buyer’ s agreg@p’ '

Direct the r@ﬁ:ﬁi&nt to raturq,ennre amount paid as GST tax by
mmp]amanl:ﬁmree 01.07:2017 to 28122018,

Direct the c-:ui{p&lnqm h*p /J«u remove ‘the lien marked over

E‘?qu _,gu"faumfr of respondent on the

pretext of future payi éﬁit;uﬁﬂ%‘[’ e period of (01,04.2014 to
30.06.2017) e respondent to assist the
process of rﬁh}ﬁ%ﬂu bank by providing
NOC for the same, |

Direct the re:!.‘jfl'i(:ﬁ“dent to" pay “an ‘dmount of Rs.55,000/- to the
complainants as cost of the present litigation,

L

On the date of hearing the authority explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to section 11(4)(a) of the Act and to plead guilty

or not to plead guilty.
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17.

1B.

19.

20.

21.

28,

23,

Reply by the respondent
The respondent has raised certain preliminary objections and has
contested the present complaint on the following grounds:

That the complainants are not Allottees but investors who have booked
the apartment in question as a speculative investment in order to earn
rental income/profit from its resale,

That the complainants vide augﬁtmﬂn form dated 16.08.2012 applied
ional Er'nenl: of the unit. The apartment
no, GGN-17-1001, located ur.L'I : ﬂ‘&a’: Tuwerl?admeasuring 1650 sq.
ft. was allotted umn a1lp;g;§n: Eﬁtter dated 28.01.2013. The
complainants hati.‘ gﬁaﬂ mm linked payment plan.
Thereafter, the | | b‘ﬁ}?r’s agreement was ‘executed between the
complainants and ﬁeﬂrespn nﬂenp on 11,04.2013,

That as per clause 'Eﬂr th,E .%re%munt, the dl.u: date of possession
was subject to the sha , compligd with all the terms and
conditions of the Agreumﬂiﬂ. ’ﬁm I:ming a contractual relationship,

reciprocal promi ei:g:u mﬁmaintalneﬁ
That the mmplg lﬁ éjmw in making the due

payments, upon wl‘rrch, reminders Werealso served to the complainants
and had paid delayed ;Ira}rméntlnt‘ui-est at multiple occasions.
That the development and implementation of the said project have been

hindered on account of several orders/directions passed by various
authorities/forums /courts, before passing of the subjective due date of
offer of possession.

The completion of the project delayed due to various force majeure
conditions such as the directions of the Hon'ble Supreme Court of India,
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24,

25.

HARERA

regarding mining activities of minor minerals, framing of modern
mineral concession rules, the process the availability of building
materials including sand which was an important raw material for
development of the said project became scarce. Furth er, the respondent
was faced with certain other force majeure events including but not
limited to non-availability of raw material due to various orders of
Hon'ble Punjab & Haryana High Court and National Green Tribunal
thereby regulating the mnningr’@iﬂ}lfiﬁ brick kilns, regulation of the
: :__t%@es by the judicial authaorities in
NCR on account of the e.wtrmj.lgnﬁma] c¢nd1tmns, restrictions on usage
of water, etc, ;’ e D 0 1"'“ L.ﬂ

That the respond ?ﬁﬁpﬁlled Jﬁgﬂt&ﬂ‘pannn cnrqﬂcate in respect of the
said uniton 13, I.'IJI- ?ﬂfﬂ and the Eaﬂ'nﬂ was thergafter issued vide memo
bearing no. 331 zﬁfﬂﬁ i;zablg_ D;caﬂg application for grant of
occupation certi 1‘5 m.lhiLﬁnu.ed an'-;ppifuﬁal in the office of the

-

construction and developmet

concerned statutory ty -ﬂspﬁ&.drent ceases to have any control

over the same. The grant ﬂfﬂnﬁM‘EﬁE occupation certificate is the

prerogative of ﬁ%ﬁt%auﬁonw over which the
respondent cann Enice

That the complainants were qfﬁhred,wsessmn'nf the unit in guestion
through letter of offer of possession dated 12.12.2018. The
complainants were called upon to remit balance payment including
delayed payment charges and to complete the necessary
formalities/documentation necessary for handover of the unit in
question to the complainants. The complainants delayed the procedure
of taking the possession of the said unit on their own account.
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26. That moreover, without accepting the contents of the co mplaint in any

Z7.

28.

29,

manner whatsoever, and without prejudice to the rights of the
respondent, the respondent has credited an amount of Rs. 73,326/-
towards Anti-Profiting and an amount of Rs. 3,08,799/- as
compensation to the complainants on account of the delay caused due
to the default of the complainants in timely remittance of instalments
and due to the reasons beyond the control of the respondent.

That the respondent earnes“ﬂ; requ
possession of the unit i :

ested the complainants to obtain
_.__'-I.~.1-ur and further requested the
complainants to E:Hﬂcutﬂ#'a cmypyutﬁ"dﬂed in respect of the unit in
question after curgﬁ]‘_ A ’ifﬁr%tl.l-ﬁhs regarding delivery of
possession. How ? e mﬂﬁaifﬂ]ts diﬂ" a:.m: pay any heed to the
legitimate, just rﬂq‘r requests n:lf ﬂ:e respondent and threatened the
respondent with | ;km ng u aﬂmﬁeﬂﬂﬂ;l};ﬁnnn

That thereafter, a'nﬁ %n&grtaﬁﬁng for possession dated
09.01.2019 of the sa'f’&u;nnwa!-mﬁuﬁd,htbwen the complainants and

the respondent for use aﬂﬂwﬂﬂ;ﬁﬂh -.'.-rI" the said unit whereby the
complainants haﬁeﬁﬂ led_kd that they have no
ownership right, oF in r‘i’y ther part of the project except

in the unit areawqtr@g unit in_question! The instant complaint is

preferred in complete contravention of their earlier representations
and documents executed.

That the complainants did not have adequate funds to remit the balance
payments requisite for obtaining possession in terms of the buyer’s
agreement and consequently in order to needlessly linger on the matter,
the complainants refrained from obtaining possession of the unit in
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30.

31.

32,

33.

question. The complainants finally took the possession of the unit on
21.01.2019 and consequently, the conveyance deed was executed on
£29.01.2019.

That in accordance with the facts and circumstances noted above, the
present claim is barred by limitation. The Article 113 of Schedule | of
the Limitation Act is applicable and the present complaint was filed
after over 6 years of passing uf hmIl:atmn which cannot be condoned

of the conveyance deed, the
contractual rﬂianunﬂhlp.bétwe#n J:hi-.- pF!uEs stands fully satisfied and
comes to an end, ;@“Mﬁmﬁu ‘claim/ grievance of the
complainants w:t,tf @ ect tuﬁﬁﬁpemutﬂ*d{ any obligation of the
parties thereu ndér t |

That an amnunrli% &,121-593;’ aﬂ has been charged from the
complainant in 1i __ ﬁﬂ.eﬂ char sh-;ﬁiﬁh includes electrification
charges, water con 0, mJ arges, sgw&fage connection charges,
electric meter a:harges Mﬁﬁlﬂ*&nnnecﬂun charges, pipeﬂ gas
connection char ]

charges, in terms
That the Incsptri;:-n nl’ ES'I:‘ hrp.‘f &Lﬁ?ﬂﬂl? 18 not a new law but
transformation,/ reorganization and conglomeration of two already
existing taxes i.e. VAT and Service Tax. The allottees are hu rdened with
new tax liabilities in the form of GST but the allottees are only paying
up the taxes under the new regime, The allottees are also being
forwarded the benefits of anti-profiteering and Input tax credit {n the
GST regime.
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34.

33,

36,

37.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents.

Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

below. R
9 T e

El Territorial jurisdiction 1+

ﬁ“fl'ﬂi’ dated 14.12.2017 issued by
Ty -Haryana the jurisdiction of
7 e A
Real Estate Regulaéﬁ;d&uth "-‘iﬁlﬂ*ugrh;m;hail be entire Gurugram
i Llfr J-' L v i .

District for all pug{pbsﬁ with offices situated in Gurugram. In the present
case, the project. in question is ;glnttateﬂ within the planning area of
i - 1| i §

Gurugram Distri %}&E&rﬁit authority has complete territorial

"_ -‘ | . i . I *
jurisdiction to deal with'the present cornplatnt.
EIl Subject-matter ruft}dﬁﬁnﬁ = .

Section 11[4}{3%?{ 'yat_ﬁhe promoter shall be
responsible to th eds pe miﬁ-m}ﬁmammnn{u{a] is

As per notification no. llﬁ??r,

Town and Country Fﬁgﬂ?ﬁﬁ

reproduced as h&m:ﬂﬂe_r: g
Section 11

{4) The promoter shall-

(@) be responsible for all obligations, respensibilities and functians
under the provisions of this Act or the rules and reguiations
made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the cas
may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be;
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Section 34-Functions of the Authority:

F4(f) of the Act provides to ensure compiiance of the obligations cast
upan the promoters, the allottees and the real estate agents under this Act
and the rules and regulotions made thereunder,

38. S0, In view of the provisions of the Act quoted above, the autho rity has

39.

40.

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter as per provisions of section
11{4](a) of the Act leaving aside compensation which is to be decided
by the adjudicating ufﬁcer.ﬁ%@-.hy the complainants at a later
stage. ‘*}4&“-
Findings on the uh}ectipnﬂﬂ'ﬂ#sﬁa‘ ﬁ?}h«e respondent

] i

i\

[ .
e

-
F.I  Objection regarding entii _
being investors:, ~ o~

The respondent ?.;&m,nmd that'the complainants are investor and not
consumer/allotteey, tl;ﬁiHE,. the 'cumn_jainants are not entitled to the

protection of the—A and thus, the présent complaint is not
L% § NSyt g

L

maintainable. “1 &N | | WS

The authority nhsen;&;j;ﬁﬁ;@“ﬁﬁﬁﬁéﬁﬁéﬂ to protect the interast of
consumers of the real estate—sector. It is settled principle of
interpretation m#Mi%%Wmmufa statute and states
main aims and t_:-hjqc;; qf.ﬁe.:naq;lﬁg' ,astamte but at the same time
preamble cannot ‘beused to defeat the enacting provisions of the Act.

L on ground of complainants

Furthermore, it is pertinent to note that under section 31 of the Act, any
aggrieved person can file a complaint against the promoter if the
promoter contravenes or violates any provisions of the Act or rules or
regulations made thereunder. Upon careful perusal of all the terms and
conditions of the buyer's agreement, it is revealed that the complainants
are an allottee /buyer and they have paid total price of Rs.1,18,69,510 /-
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to the promoter towards purchase of the said unit in the project of the
promoter. At this stage, it is important to stress upon the definition of
term allottee under the Act, the same is reproduced below for ready
reference:

“2(d} "atlottee” in relation to a real estate project means the person to
whom a plot, apartment or building, as the cose may be, has been
allotted, sold (whether as freehold or leasehold)] or atherwise
transferred by the prometer, and includes the person wha
subsequently acquires the said allotment through sale, transfer or
otherwise but does notinelude a person to wham such plot,

apartment or building; asthe case'may be, is given on rent.”

= i L
(1 o T

In view of above-mentioned. finition of "allottee” as well as all the

terms and conditio n;.ﬂ.‘__if 'I,hE] [b:grers _c:ﬂ_grﬁement executed between
respondent and m}ﬁfga@aﬁ'iﬁ,*giﬁﬁuﬁﬂw]dﬂr that the complainants
are allottees as fl}bé‘ll;!ﬁﬁt unit'was allotted to them by the promoter.,
The concept nfin?.féét%lr is not defined or referred in the Act. As per the
definition given u %ﬂifmﬁz ;Lrl'Te Aﬁt, Ehafe will be "promoter” and
“allottee” and ther canr Péa!'a E rtjfh#'l"nga,atamﬁ of "investor”, The
Maharashtra Real i‘mm%gﬁq Trlbi.l nal in its order darted
29.01.2019 in appeal no. ﬁﬂﬂﬁﬂﬂﬁﬁﬁﬂmﬂﬁﬂ titled as M/s Srushti
Sangam Develog j ‘ ', %_JWH@ (P) Lts. And anr.
has also held that the concept of investor is not defined or referred in
the Act. Thus, the ontertion of promoter ‘that the complainants-

allottees being investors are notentitled to protection of this Act stands

F

rejected.

Findings on the reliefs sought by the complainants

Direct the respondent to pay interest at the rate of 18% on account of
delay in offering possession on amount paid by the complainants from
the date of payment till the date of delivery of possession,
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42. In the present complaint the complainant booked a unit bearing no.
GGN-17-1001, 10* floor, building no, 17 ad measuring 1650 sq. ft. in the
project of the respondent company namely “Gurgaon Greens * situated
at Sector-102 Gurugram. The allotment letter for the sald unit was
issued on 2B.01.2013. Thereafter, a buyer's agreement dated
11.04.2013 was executed between the parties regarding the said unit
for a total sale consideration -::-f Rs.1,24,85,084/- and the complainant
has fully paid a sum of Rs. 1,2-;- 5,082,

43. The complainant has sta 4

] .e%:;dause 14(a) of the buyer's
agreement the possessio q unit Was.to be handed over within 36

months from the clafﬂ.m - ' l'.L The date of start of
construction is 1 th‘éﬂ-fi{{e ate comes out to be
14.06.2016. The cEénf tlg- pject was received on

05.12.2018 and Eb(l% uﬂﬂtl .Ul'kt was) ﬂ’-fferad to the complainants

on 12.12.2018. Heiqf Hé,f rqpcﬂm&tﬁwﬁd pay the interest on the
amount paid by thm??f W&ﬂayhﬂ?feﬁng possession.

44. The respondent asserted ﬂtuﬁai&ﬂm ‘of the complainants and stated
ma ngrm le‘as the occupation certificate

an ﬁit i*j“as ﬁﬂerﬂd en 12:12.2018
thereafter the uni:was h,mtl:[qi Er"rerta the complainants on 21.01.2019
and the conveyance deed was also got executed between the parties on

29.01.2019. After the execution of conveyance deed, the relationship
between both the parties’ stands concluded and no right or liabilities

that the said compliant is’

was received on 05.12.

can be asserted by the respondent or the complainants against the
other. Therefore, the complainants are estopped from claiming any
interest in the facts and circumstances of the case. Mareover the
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respondent has credited an amount of Rs, 73,326/- towards Anti-
Profiting and an amount of Rs. 3,08,799/- as compensation to the
complainants on account of the delay caused due to the conditions
beyond the control of respondent.

The authority after considering documents held on record observes
that it is important to look at the definition of the term ‘deed’ itself in
order to understand the extent nl-' the relationship between an allottee
and promoter. A deed is a wri

tten ;dm;ument or an instrument that is
. tﬂ 2 parties to the contract (buyer and
sEIlEr] Itis a contract ua.lrd‘ucunteﬁt;'{ 1at includes legally valid terms and
is enforceable in a i:ﬂut-tﬁf law. ﬁ lﬁnmtdﬁtnry that a deed should be in
writing and both rties imi]trﬁ must sign the document, Thus, a

conveyance deefﬁisenua{y ﬁhé ilrherﬂin t&e seller transfers all
rights to legaII}' w ’n:eap ant mjny a parﬂcular asset, immovable or

property. On Signlng S 'd,the
legal rights over the pmp"érty .i.lf{q‘.l.lmﬂun to the buyer, against a valid

consideration {u% nﬁnﬁiﬁﬁﬂﬁfﬁMﬂ conveyance deed’ or
‘sale deed' lmpHgs at tﬁ‘e Se ﬂ'gris a dotliment stating that all

authority and mm;tshlp uf ﬂ;e property in question has been
transferred to the buyer,

From the above, it is clear that on execution of a sale/ conveyance deed,
only the title and interest in the said immovable property (herein the
allotted unit) is transferred. However, the conveyance deed does not
conclude the relationship or marks an end to the statutory liabilities
and obligations of the promoter towards the said unit whereby the
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right, title and interest has been transferred in the name of the allottee
on execution of the conveyance deed,

47. The authority has already taken a view in in €r no. 4031/2019 and
others tiled as Varun Gupta V/s Emaar MGF Land Limited and others
and observed that the execution of a conveyance deed does not
conclude the relationship or marks an end to the liabilities and

obligations of the promoter towards the subject unit and upon taking

possession, and/or executing :h@ynce deed, the complainant never
T et R

gave up his statutory right

the provisions of the saj.d-ﬂfﬁ r'l i

48. After cnnsideraﬁnru-ﬁf "hTI the' Ens and circumstances, the authority
holds that even a unuﬁﬁ%ﬁ_ﬁi{mnvﬁaﬁm deed, the complainant
allottee cannot lz:zE rﬁ-cludedﬁﬁ'nm Eld Tighi tn geek delay possession
charges from the Ti-spgandent-pmmﬂﬂr

49, Inthe present mnﬁg@gﬁ\me ;ur&plal nayts intend to continue with the

T &i‘afges as provided under the

proviso to section 18(1) ﬂf‘\lﬁeﬁéﬂ?rﬁﬂisn to section 18(1) reads as

under.

"Section 18: - A&L‘b{}m&umw&m

18{1). If the pmmﬂmr‘,il'hﬁsal‘& cﬂ';ph-r& ar is unable to give possession of
an apartment, p?ﬂl!. m’!lqu’Ing, -

project and are see

FProvided that where an allottee does not intend to withdraw fram
the profect, he shall be paid, by the promoter, interest far every
manth of delay, till the handing over of the possession, at such rate
as may be prescribed.”

30. Clause 14(a) of the buyer's agreement provides for time period for
handing over of possession and is reproduced below:
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“14. POSSESSION

() Time of handing over the possession

Subject to terms of this clause and barring force majeure conditions, and
subject to the Allottee having complied with all the terms and conditions
of this Agreement, and not being in defoult under any of the provisions af
this Agresment and compliance with all provisions, formalities
documentation etc, as prescribed by the Company. The Company proposes
to hand over the possession of the Unit within 36 {Thirty Six) menaths fiom
the dote of start of construction, subject to timely compliance of the
provisions of the Agreement by the Allattee The Allottes agress and
understands that the Company shall be entitled to a grace period af 5 (five)
manths, for applying and obeaining the completion certificate/occupation
certificate in respect af ¢ e Lin ;:_nﬁ_ﬂ_.-’ur the Project.”

o1. Atthe outset, it is relevant to; cOmMment on the preset possession clause

of the agreement wherein the poss an has been subjected to all kinds

of terms and cnndiqgﬁ;-ﬁf‘

'.'-..:'} Py e ¥ ',"":' ; el

being in default ul}c[eﬁ:hn}- phﬁﬁgﬁﬁfﬁﬂs agreement and compliance
- T TV b -

with all prnvisimﬁﬂhﬁn alities and;du;:qrmeqtzgl__dfn as prescribed by the

;and the complainants not

promoter. The Eﬁ‘ﬂng _:’nf HE;I céus':p and~ipcorporation of such
conditions are m:&ﬂan vﬁgu and uncertain but so heavily loaded in

favour of the pmmﬁ%a@iniﬂj;aﬁ{pfﬂhat even a single default
by the allottee in ful Eﬂﬁ ﬁﬂﬁﬂ_ﬂ&:&ﬂld documentations etc. as
prescribed by th remoter rg_%'n%ﬂe the possession clause irrelevant

E Eﬁiﬁm &;ﬂ]ﬁfﬂlﬂﬂt time period for handing
over possession loses it ﬁiﬂﬂnk%f'gjﬁ;}]}fbrﬁuﬁﬁnn of such clause in

. I\ L 1A
the buyer's agreement by the promoter is just to evade the liability

for the purpose o

towards timely delivery of subject unit and to deprive the allottees of
their right accruing after delay in possession. This is just to comment as
to how the builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottee is left with no
option but to sign on the dotted lines.
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54. Due date of possession and admissibility of grace period: The
promoter has proposed to hand over the possession of the said unit
within 36 (thirty-six) months from the date of start of construction and
further provided in agreement that promoter shall be entitled to a grace
period of 5 months for applying and obtaining completion
certificate/occupation certificate in respect of said unit The date of
start of construction is 14.!]6.2[!_13 as per statement of account dated
25.02,.2020 at page B6 of
on 14.06.2016. As a matter of §
concerned authority fu;;ﬂ’ﬁ'- tainin letion certificate/ occupation
certificate within Ilf;qlm'ﬂ' ’TB'& ‘months) prescribed by the
promoter in the Pé’ﬂl'ﬁ agl’uﬁmeﬂ't. The, pfomoter has moved the
application for lﬂﬂﬁ?iﬂf of BQE];?:& n*cerrﬂij:am- only on 13.04.2018

lint. -The period of 36 months expired
-'I-'I -\.

promoter has not applied to the

E-Eﬂ

when the period mnnth; has ﬁreﬂdﬂr Explred As per the settled

law one cannot |.'IE~ a,ﬁuwuad tu,,taﬁ:e él,vamﬂge of his own wrang.
Accordingly, the ben ﬂﬁg;ﬁmé'mm\gfﬁ months cannot be allowed

TE peG
to the promoter due to a‘fﬁ‘i‘ﬂéﬁi&wﬂ?

......

53. Admissibility of delay p ion charges at prescribed rate of
interest: The run‘ﬂ:llﬁ% eéﬁlﬁgﬁeh? possession charges at the
rate of 18%. Frmq.sutn &“&fuh 1& p};-miﬁésﬁthatw}mre an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed
under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12: section 18 and sub-
sections (4) and (7] of section 19, the “interest at the rute
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prescribed” shall be the State Bank of India highest marginal cost
of lending rate +20.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under rule
15 of the rules has determined the prescribed rate of interest. The rate
of interest so determined by the legislature, is reasonable and if the said
rule is followed to award Lhﬂiml;, it will ensure uniform practice in

all the cases. “-‘“"' "

Taking the case from an_pl:l-ré? ﬁithg complainants-allottees were
i" #, -.-

entitled to the de{a};,aﬂ;ibh €ss l’aﬁﬂg{pjﬁt&re&t only at the rate of

Rs.7.50/- per sq. f @tmunihﬁﬂﬂ%u per, atea., as per clause 16 of the
buyer's agree meﬁtﬁhf the period of such delay; whereas, as per clause
13 of the huyers,@grleqmt,hhé'pr?miter mhséenuﬂed to interest @
24% per annum a%‘&né ofevery m-:neﬁdmg instalment from the due
date of instalment “H?Lﬂa%hf éa}:meﬂt Bn-account for the delayed
payments by the ﬂlu&&ﬁi&ﬁtﬁh@aﬁﬂ]e authority are to safeguard
the interest of l:?_ Egtievedypersony may (be the allottee or the
promoter. The ﬂ§.1 of the lparties-are to be balanced and must be
equitable, The prpmﬁu?ﬁmﬁnfj @Jlnwwhtntake undue advantage of
his dominant position and to exploit the needs of the home buyers. This

authority is duty bound to take Into consideration the legislative intent
Le., to protect the interest of the consumers/allottees in the real estate
sector. The clauses of the buyer’s agreement entered into between the
parties are one-sided, unfair and unreasonable with respect to the grant

of interest for delayed possession. There are various other clauses in
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the buyer's agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the amount pald. Thus, the terms and
conditions of the buyer's agreement are ex-facie one-sided, unfair and
unreasonable, and the same shall constitute the unfair trade practice on

the part of the promoter. These types of discriminatory terms and
conditions of the buyer's agreement will not be final and binding.
Consequently, as per website of the State Bank of India Le,

https://sbico.in, the marginal
on date i, 31.05.2024 is 8.

interest will be margingj«c_@t;rﬁ
Rate of interest tn:‘.i;ih_ id by

'

'iig"iending rate (in short, MCLR) as
Accordingly, the prescribed rate of

$ +2% i.e, 10.85%.

e ’M‘hﬁlﬂntﬁ in case of delay in

fT e deﬂﬂ?ﬁm of term mtqrest as defined under
section 2(za) of

ct pri ﬂf af interest chargeable
from the allottee “ f cE E‘B g}ault shall be equal to
the rate of Interesl!'\'ﬁ'h]ﬂi I:BE p‘mmumr s&;all be liable to pay the allottee,
in case of default. Th ' 'L&ﬁ;pmduced below:

“(za) “nterest" mmns%ﬁﬁﬁwﬁn yable by the promoter or the

aflottee, as the ay,
Explanation. % E-—-
fi} the rat theallottes by the promoter

in case g dgf u!;., 0.ty the rate of interest which the

ﬂ eallotres, in case of default;
(it} ﬂ'm fn Ms- ‘b m-ﬁtér td the alloctee shall be from
the date rba promoler m:am-d the amount ar any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promaoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid,”

Therefore, interest on the delay payments from the complainants shal|

making paymen

be charged at the prescribed rate ie, 10.85% by the respondent/
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promoter which is the same as is being granted to the complainants in
case of delayed possession charges.

On consideration of the documents available on record and submissions
made by the parties regarding contravention as per provisions of the
Act, the authority is satisfied that the respondent is in contravention of
the section 11{4)(a) of the Act by not handing over possession by the
due date as per the agreement. Ej" vlrrue of clause 14(a) of the buyer's

agreement executed belm:em i "-'-E;-"-- Hes on 11.04.2013, the possession
e A

ithin a period of 36 months from

ctio) ths grace period for applying
and obtaining thefﬁ;tﬁﬁleﬁj l‘aamua"te{ eccupation certificate in
respect of the uni{llf or the‘ﬁﬁjﬁﬁ. The' ;ﬂﬁsh-umun was started on
14.06.2013, As faﬁ'% ce mﬁﬂﬁﬂk@hﬂemﬁd‘. the same is disallowed
for the reasons qy&e& ahuvéTherﬂfurL the due date of handing over
possession -:nme.;‘ ftg he;lﬁpﬁiﬂﬂtﬁc O¢cupation certificate was
granted by the con I Qﬂé}@ﬁ}i 2018 and thereafter, the
possession of the subjeck red to the complainants on
12.12.2018, Cop iﬁi the % been’ placed on record. The
authority is of th ﬂi:eiwn!'.f.(g gré is Helay on the part of the
respondent to o hysﬂ%l Fﬂssex.ﬁﬁn of the subject flat and it is
failure on part of the promoter to fulfil its obligations and

responsibilities as per the buyer's agreement dated 11.04.2013 to hand
over the possession within the stipulated period.

Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was
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B2

granted by the competent authority on 05.12.2018. The respondent
offered the possession of the unit in question to the complainants only
on 12.12.2018, so it can be said that the complainants came to know
about the occupation certificate only upon the date of offer of
possession. Therefore, in the interest of natural justice, the
complainants should be given 2 months’ time from the date of offer of
possession. These 2 months’' of reasunahie time is being given to the

complainants keeping in mm&i' n-.mp after intimation of possession

practically they have to a i ':ﬁ lot of logistics and requisite

documents including nt*y q'tmafd '?-ipspectmn of the completely
finished unit but thi,s{»' being handed over at the

time of taking pu&éﬁﬁléjn is mwm Eﬁhd%tlﬂn It is further clarified
on ch ﬂ’ﬁkﬂ e pal}fa:h[e from the due date of
possession i.e. 1 @

016 til él:h I '. nf:ﬁ-m#nl:hs from the date of
offer of pussessinﬁmﬁ' }H#Diﬂ} k'htrh nes gut to be 12.02.2019.
Accordingly, the nm\i' W@ﬁltﬁe.,mandate contained in section
11(4)(a) read with m?ﬁiﬁﬁﬁ&ﬁﬂn the part of the respondent
is established, ﬁ I;f"‘q:hﬂ-t r@iﬂ!tﬁuﬂs are entitled to delayed
possession at p o’?‘fntﬁreﬂt ie 1085 % pa welf

14.06.2016 till 12,92:'5@1 é ‘Jﬁ,p}(p;nbﬁiﬁn.ﬁ ufjéctiun 18(1) of the Act

read with rule 15 of the rules.

Also, the amount of Rs.3,08,799/- (as per statement of account dated
14.08.2023) so paid by the respondent to the complainants towards
compensation for delay in handing over possession shall be adjusted
towards the delay possession charges to be paid by the respondent in
terms of proviso to section 18(1) of the Act.
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G.Il Direct the respondent to return Rs.1,12,593/- unreasonably charged

by respondent by increasing sale price after execution of buyer’ s
agreement.

G.II Direct the respondent to return entire amount paid as GST tax by

complainant between 01.07.2017 to 28.12.2 018.

G.IV Direct the complainant's bank to remove the lien marked over Fixed

63,

Deposit of Rs 2,92,457/- in favour of respondent on the pretext of
future payment of HVAT for ﬂm ‘period of (01.04.2014 to 30.06. 2017)
and also order to direct ﬂi@r#wn dent to assist the process of
removing lien from mmp[aiﬁ}fﬁﬁnk by providing NOC for the same.
As far as common |ssuﬁ hujth ;@rﬂ tq,qncrease in sale price, HYAT and
GST are concerned ‘ﬂ'ﬂa mrthﬂﬂtg_.r is nfi:’he view that after the execution
of the conveyance dEEd behuers;z rJ1e complainant and the respondent,
all the financial Ilabjlihes I:retweeg the parties come to an end except the
statutory rights of tht%l!utt&e:llt is impui’tantm note that the purchaser
will not loose theik tht.tu ¢laith compeénsation for delayed handing

over of possession.

L1

F‘E €

G.VDirect the respondent Eu ‘iﬁr af amount of Rs.55 LO00/- to the

64,

complainants as lﬁsﬁnf the pﬁﬂnﬂ&lﬂﬂnn

The complainant in the afu;esald relief is seeking relief w.rt
compensation Hon’ble SupremeCourt.of Tndia, in case titled as M/s
Newtech Prometers and Developers Pvt. Ltd. V/s State of UP & Ors.
(civil appeal nos. 6745-6749 of 2021, decided on 11.11.2021), has held
that an allottee is entitled for claiming compensation under sections 12,
14, 18 and section 19 which is to be decided by the adjudicating officer
as per section 71 and the quantum of compensation shall be adjudged
by the adjudicating officer having due regard to the factors mentioned
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in section 72. Therefore, the complainants are at liberty to approach the

adjudicating officer for seeking compensation,
Directions of the authority

Hence the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f):

L

iil.

iv.

The respondent is dire -."_ w the interest at the prescribed

-:"I‘-...l

rymnnmufdela}'nnmeamnunt
' fm e date of possession [Le.
ﬂJ;_{ﬂqﬁL p

paid by the co |
14.06.2016 til %:ﬁ"&!ﬁﬂ L. . ﬁ}nmnths from the date of

o0 e '
offer nfpnss?édoﬁ (12, 12.3&113} .

Also, the am_qyé t of 8, ?]99,»‘ so paid by the respondent
towards r:r.: Rmblag in%'nanftﬂmi over possession shall
be adjusted t:;wmﬁs,ﬂ:e deiai; ss%smh charges to be paid by the
respondent in t\E'ngqu!‘Hvﬁn‘h slcue-n 18(1) of the Act,

R

i e

The arrears of interé’st-ﬂmuﬁﬂ so far shall be paid to the

cnmplamantw l’l)%ﬂ ﬁ %m &q‘daﬁa“pf‘ this order as per rule

16(2) of the rules,
The rate of lnmléhx:hﬂrha hl::fmm.«ﬂm allottees by the pramoter,
in case of default shall be charged at the prescribed rate Le.,

rate f.e. 10.85% perann :,._' fo

10.85% by the respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the allottees, in
case of default i.e, the delayed possession charges as per section
Z(za) of the Act.
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The respondent shall not charge anything from the complainants
which is not the part of the buyer's agreement,
66. Complaint stands disposed of,

67. File be consigned to registry.

e
T [Sgﬂjewﬂnmarﬁrnra]
R Member
HHI']I'HIIE REHJ. s g '.'::- :_':: .'E':.*lq. Authﬂﬁw‘l Guru-ﬂl'ﬂm

Dated: 31.05.2024
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