
WHARERA
ffict.lRUcnAM

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

1,. The present complaint has been filed by the complainants/allgttr:es

under section 31 of the Real Estate (Regulation and Development) lrct,

2OL6 [in short, the Act) read with rule 2B of'the Haryana Real Eist,ate

(Regulation and Development) Rule s, 201,7 (in short, the Rules;) for

violation of section 11(4)(a) of the Act wherein it is inter alia prescribred

that the promoter shall be responsible for all obligal.ions,

responsibilities and functions to the allottee as per the agreement for

sale executed inter se.

A. Proiect and unit related details
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GURUGI?AM Complaint No.6T67 of ,2022

The particulars of the project, the detairs of sale consideration, the
amount paid by the complainants, date of proposed handing over the
possession, delay period, if any, have been detailed in the following
tabular form:

Project name and location Gurgaon Greens, Secto. 102
Gurugram, Haryana.

13.531acres
Nature of the project housing colony
DTCP license no. 5 of 2072 dated 31,.0720O

Name of li u Projects Pvt. Ltd. and
o Emaar MGF Land Lt,C.

de no.36(a) ofZA|T
7 for 95829.92 sq.

02.o8.2019

Unit no.
7 -1001,, 1 Oth fl oor, buildin6J no.

complaint]
Allotment letter dated

no.27 of complaintJ
Date of execution of buyert

3 of complaintl
Possession clause

PageZ ctf 28

Information

Valid till I so.ot.zozo

HRERA registered/ -. not
registered

H RERa .egi stiation viiiE:I o 16

HRERA extension o f, .eglstration
vide

Extension valid up to | 31.12.20Le

I torr. 36 of comptainrl
Unit measuring (super riu4

I 
16s0 sq.ft.

28.01.201.3
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(a) Time of handing over the
Possession

Subject to terms of this clause and
barring force majeure conditions,
subjectto the Allottee having complied
with all the terms and conditions of
this Agreement, and not being in
default under any of the provisions of
this Agreement and compliance with
all provisions, formalities,

tation etc., es prescribei by
Company, the Company proposes

hand over the possession of the tJnit
'n 36 (Thirtv Six) months from

timely compliance of the
the Agreement by the
Allottee agrees and

the Company shall
a grqce period of 5

25.02.2020 at page

Due date of possession

[Note: Grace period is not included]
Total consideration

nt dated
25.02.2020 at
page 86 of reply

As per payment
plan annexed
with the buyer's
agreement

Page 3 of28
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Date of start of construction as t4.06.2013

L4.06.2076
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B. Facts of the complaint

The complainants made foilowing submissions in the complaint:3.

4. That somewhere in the r nonthn the nnonth of August ZO1,Z, the respondent throuLgh

its business developmenLt associate a ached them with an ofl,er to
invest and buy a flat in the proposed project of the respondent. on
30.08.201 2,thecornplainants 

frafl * *luting with respondent where the
respondent e*ptaiilE=d ui:oAr$att a.tuili aind highlighted the amenities
of the project like joggers park, joggers track, rose gard en, z swim.ming
pool, amphitheater and many more. Relying on these details, the
complainants enquired about the availabiliw of flat on L0tr, in tower 17

which was a unit consisting area of 1650 sq. ft. [t was represented t9 the
complainants that the respondent has already processed the file for all
the necessary sanctions and approvals from the appropriate and
concerned authorities for the development and completion of said
project on time with the promised quality and specification. The

Rs.1,24,85,084/ Rs.1,20,38,64,1/-

14. Total amount paid by the
complainants as per statement
of account dated 25.02.2020 at
page 86 of complaint

Rs.l-,24,85,082/-

15. Occupation certificate
05.t2.2078

(page LZB of reply)
16. 0ffer of possession

L2,L2.ZOLB

"""6page no. 131 of complaint)
1-7. Unit handover letter ,;Q7.1.?0'J.g

i :',[page no.1,42 of complaint)
18.

29.01.201,9

[page no. 143 of reply)

Page 4 of 28
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respondent had also shown the brochures and advertisement material
of the said project to them and assured that the allotment letter and
builder buyer agreement for the said project would be issued to them
within one week of booking to made bythem. The complainants, relying
upon those assurances and believing them to be true, booked a
residential flat bearing no. 100i. on 10th floor in tower _ 1,7 in the
proposed project of the respondent measuring approximately super
area of 1650 sq. ft. acco.rdjhflv;_fh"e)r have paid Rs. 7,50,00c1/- as

booking amount on 30.08 ZOl_?;L:_,,

5. That on 28.0r- .zot3, 
ipryiTii&ytner five months, the respondenr

issued a provisional all etter containing very stringenr: ;rnd
biased contractual ternrs which are illegal, arbitrary, unilateral and
discriminatory in nat

.J

r natlre because every clause was drafted in a one-
sided wav and i!'&figr*,,i.il.fr,' o# udiir6.;, ,,".rs of p.ori.ionrr
allotment lefter ux rbi cgmptainilr,i #rr,=,,,*t,them forfeiture of LSo/o

of total considerati;; $i.td pru"ir. nrusfir-Aenr exceptionally increased
the net consideration 

"ri*atdAattiaauing EDC, IDC and pLC and rvhen
complainants oppdosgd the untPr lrad .g_ 

practices of respondent, they
were informed tnat tioc, tbd'rria brc i.a just ihe governmenr lervies,

and they are as pdr tai#a;;,+tes btgoverhment. Further, the clelay
payment charges will be imposed @ 24o/o which is standard rule of
company and companywill also compensate atthe rate of Rs. 7.50/- per
sq. ft. per month in case of delay in possession of flat by company.
complainants opposed these illegal, arbitrary unilateral and
discriminatory terms of provisional allotment letter but there was no
other option left with them because if they stop the further payment of

Page 5 of28
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installments then in that case, respondent may forfeit 'J.So/o of total
consideration value from the total amount paid by them. Thereafter, on

1,1'.04.201,3, the buyer's agreement was executed on similar illegal,

arbitrary, unilateral and discriminatory terms narrated by respondent

in provisional allotment letter.

6. That as per the clause L4 of the buyer's agreement dated .l.r.o4.zor3,

the respondent had agreed and promised to complete the construction

of the said flat and deliver i|$i.H#S"*ti",,p within a period of 36 months

with a five [5J monilr, grr.Effib;;;...on from the dare of start of
''* 

lj"i'; -' '''

has not delivered possession of said flat within the agreed time frame

of the buyer's agreement.

7. 'l'hat as per annexure-lll [schedule of Payments) of buyer's agreement,

the total sale consideration of the said flat was Rs.1,16,1,1,,',283/-

[exclusive of service tax and GST but inc]udes the charges towarcls the

basic price- Rs.97,00,383 /-, car parking Rs.3,00,000/-, Governn:rental

charges (EDC & IDC) Rs.Ii,70,9 o0 /-,club membership Rs.50,000/-, IFMS

Fi.s.82,500 /-, PLC for Green Rs. z,4T,soo/-, pLC corner Rs. l,65,cto}/-,

P'LC for central green Rs. 4,gs,ooo/- ) But later at the tinre of
possession, the respondent increased the sale consideration to

Rs.1,16,41,376/- without any reason for the same, and respondent also

charged IFMS @ Rs.B2,s;00/- separately, whereas IFMS charges w(lre

already included in sale consideration and that way respondr:nt

charged IFMS twice from complainants. In total, the respondent

construction. The proposed pogsession date as per buyer's agreelment

was due on 14.06.201.6. ,iebpdndent has breached the

terms of said buyer's . and failed to fulfill its obligarions and

Page 6 of28
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increased the sale consideration by Rs.1,12,593/- (Rs.30,093/_ +

Rs.82,500/-) without any reason which is illegal, arbitrary, unilateral
and unfair trade practice. Complainants opposed the increase in sales

consideration at time of possession, but respondent did not pay any
attention towards their claims.

8. That as per the statement dated 25.02.2020, issued by the respondent,

the complainants have already paid Rs.1 ,24,85,356/- towards total sale

consideration as demand.4,,biftne,lrespondent from time to time and

now nothing is pending t" U. pgH ati,fi. pr., of complainants. Although
the respondent charges xs. r,ffii)- qrm from complainant.

g. That the posserrion ;erponAent through ,,lntimation of
Possession" was ,{ot 

" 
varid tih;16'lporr"rrion because respondent

offered the posseb++bf 
"" 

dat9d.1,Z.Lz'.zorcwith stringenr condition ro

pay certain amoffi rytU* r,rii:rq,neyer;part of agreement. At ther time
of offer of posses& Waii ar,a riot ldiusred the penalry for delay
possession. t' : li -' :- i'.,,=,.,1'-"'- - ', "

That the responden, 
'ha*ilaed' 

Rs.1,44,s40/- towards two-year
advance maintenHpry q$".gflF.o_fn complainants which was never

agreed under the"bujier's agffiehefirhnh iesporident also demanrCed a

lien marked FD of Rs. z,gz,4s1 /- onpretext of future liability against

HVAT which are also unfair trade practice.

That respondent left no other option to complainants, but to pay the
payment of two-year maintenance charges Rs. 1,44,s40/- and fixed

deposit of Rs.2,92,457 /- with a lien marked in favour of Emaar MGF

Land Limited and Rs.2 ,gz,4sz /- towards e-stamp duty and Rs.4s,000

towards registration charges of above said unit in addition to final

L0.

Lt.

PageT of28
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demand raised by respondent arong with offer of possession.
Respondent gave physical handover of aforesaid properry on
21,.01..20L9.

That the GST Tax which has come into force on 0r-.07 .z01.T,it is a fresh
tax. The possession of the apartment was supposed to be derivered to
complainants on L4.o6.zol6, therefore, the tax which has come into
existence after the due date of possession (14.06.2016) of flat, this extra

13.

cost should not be levied q,4 m.."plainants, since the same would not
have fallen on the complainffii,i*ppondent had offer the posserssion

.f flat within the time stipuiated in the agreement.

on 21.01..201,9, the complainants informed the respondent
telephonically that rr:spohdent is creating anomaly by not
compensating the complainants for delay possession charges at thr: rate
of interest specified in thre RERA Act. The complainants made it clear to
t)re respondent that if it cloes not compensate them for delay possession
interest then they will approach the appropriate forum to get redrrrssal.
v/henever complainants enquired about the deray possession charges,
the respondent made excuses of getting approval from Directors, b ut till
date the respondent has not credited the delay possession interesl..

1,4. That the respondent has acted in a very deficient, unfair, wrongful,
fraudulent manner by not delivering the said flat within the timelinLes

agreed in the agreement and otherwise. The cause of action ?cCru3d in
thre favour of the conrplainants and against the responden.t ,oh

30'08'2012 when the saicl flat was booked by them, and it further arose
when respondent failed/ neglected to deliver the said flat on propos3d

Page B ofZB
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delivery date. The cause of action is continuing and is still subsisting on

day-to-day basis.

C. Relief sought by the complainants

15' The complainants have filed the present compliant for seeking

following relief:

i' Direct the respondent to pay interest at the rate of L}o/oon account

ii. Direct the res

of delay in offering po Fmount paid by the complainants
from the date of of delivery of possession.

Rs.1,12,593 / - unreasonably

charged by res e price after executlon of
buyer's

iii.

iv.

Direct the nt paid as GST tax by
complainan 18.

Direct the lien marked over
Fixed Deposit of respondent on the
pretext of future period of [01..04.2014 to
30.06.201 pondent to assis;t the
process of s bank by providing
NOC for the same.

v, Direct the respondent to pay an amount of Rs.55,000/- to the
complainants as cost of the present litigation.

16. on the date of hearing, the authority explained to the

respondent/promoter aLrout the contravention as alleged to have been

committed in relation to section 11,(4)(a) of the Act and to plead g,uilty

or not to plead guilty.

. '114 .

ent to retur

Page 9 ofZB
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Reply by the respondent

The respondent has raised certain preriminary objections and has

contested the present complaint on the foilowing grounds:

That the complainants are not Allottees but investors who have booked
the apartment in question as a speculative investment in order t' earn
rental income/profit from its resale.

1,9. That the complainants vide app.fl.g*a{,,p.n form dated 1,6.o}.zot2 appried., ;; ii j1* i ;.to the respondent for provi ffi.nt of the unit. The apartment:. :i., - ' rrv qHqr r'rrrLllL

no. GGN-17-1,OOl,rocated on r0*nolor, Tower 17 admeasuring 16ri0 sq.

D.

1,7.

18.

ft. was allotted vide allotment letter dated z}.ol.zor3. T.he

complainants had opted for a construction linked payment plan.
Thereafter, the buyer's agreement was executed between the
cr:mplainants and the res;pondent on 11.04 .201,3.

20.

21.

22.

That as per clause 1a(a) of the Agreement, the due date of posser;sion
was subject to the allotllees having complied with all the terms and
conditions of the Agreement. That being a contractual relationship,
rerciprocal promises are Lround to be maintained.

That the complainants had defaulted/delayed in making the due
payments, upon which, reminders were also served to the complainar:Lts
a,d had paid delayed payment interest at multiple occasions.
Ttrat the development ancl implementation of the said project have been
hindered on account of several orders/directions passed by vario,s
authorities/forums/courts, before passing of the subjective due date of
ofl.er of possession.

Th.e completion of the project delayed due to various force majeure
conditions such as the directions of the Hon'bre Supreme court of India,

23.

Page 10 c,f 28
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regarding mining activities of minor minerars, framing of modern
mineral concession rules, the process the availability of br.rilding
materials including sand which was an important raw materrar for
development of the said project became scarce. Further, the respondent
was faced with certain other force majeure events incruding but not
Iimited to non-availability of raw material due to various orders of
Hon'ble Punjab & Haryana High court and Nationar Green Tribunal
thereby regulating the -inins fus, brick kilns, regulation of the
construction and deveropmd#ffies by the judicial authorities in
NCR on account of the enflibr*Jniil'iqnditions, restrictions on usage
of water, etc.

24. I'hat the respondent applied for occupation certificate iin respect of the
said unit on 13.04.2"0t8 and the same was thereafter issued vide rnemo
b'earing no. 33193 date cI 05.12.2018. once an application for granl. of
occupation certificate is; submitted for approval in the office cf the
concerned statutory authority, respondent ceases to have any control
over the same. The granl. of sanction of the occupation certificate ls 1he

prerogative of the concerned statutory authority over whic1 t.he

rr:spondent cannot exercise any influence.

25' That the complainants wrere offered possession of the unit in question
tlrrough letter of offer of possession dated tz.rz.zo1,B. The
complainants were callerd upon to remit balance payment incluLding

dr:layed payment cherrges and to complete the neces;sary

fo'rmalities/documentation necessary for handover of the unit in
question to the complainants. The complainants delayed the procedure
ol'taking the possession of the said unit on their own account.

Page 11 of28
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26. That moreover, without accepting the contents of the complaint in any
manner whatsoever, and without prejudice to the rights of the
respondent, the respondent has credited an amount of Rs. 73,326/-
towards Anti-profiting and an amount of Rs. 3,o},zgg,/_ as

compensation to the complainants on account of the delay caused due
to the default of the complainants in timely remittance of instalments
and due to the reasons beyond the control of the respondent.

::f;r'''llih
27. That the respondent ea.ned[iffireguested the complainants to obtain

possession of the unit in n and further requested the
complainants to execute.,a d'ideed in respect of the unit in
cluestion after completing ilf ,the formalities regarding deliverry of
possession. However, the comptiinSnts did not pay any heed to the
legitimate, just and fair requests of the respondent and threatenerd the
respondent with institution of unwarranted litigation.

I'hat thereafter, an indermnity cum undertaking for possession ,lated

09.01.2019 of the said unit was executed between the complainants and

28.

t,he respondent for use ar of the said unit whereby the
complainants have declared and acknowledged that they hav,e no

ownership right, title or interest in any other part of the project excr:pt

itr the unit area of ther unit in question. The instant complarnt is

preferred in complete contravention of their earlier representatigns

and documents executed..

29. That the complainants did not have adequate funds to remit the balarrce

payments requisite for ,obtaining possession in terms of the buyer,s
ai3reement and consequently in order to needlessly linger on the miltter,
the complainants refrained from obtaining possession of the unit in

Page LZ of 28
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question' The complainants finally took the possession of the unit on
21'07'2019 and consequently, the conveyance deed was executed on
29.07.2019.

30' That in accordance with the facts and circumstances noted above, the
present claim is barred by limitation. The Article 113 of Schedule I of
the Limitation Act is applicable and the present complaint was filed
after over 6 years of passing of limitation, which cannot be conrloned
under any circumstance wh

31. That moreover, after the of the conveyance deerl, the
contractual relationship betweeh Fffiies stands fully satisfied and

'do claim/ grievance of the

€V€f..,

complainants with respect io- ttre Agreement or any obligation pf the

32.

parties thereunder.

I'hat an amount of Rs. 1,,Lz,sg3/- that has been charged frorn the
complainant in lieu of other charges which includes electrification
charges, water connecr[ion charges, sewerage connection char6;es,

electric meter charges, storm water connection charges, piped gas

connection charges etc., registration charges and administ1ative
charges, in terms with the buyer,s agreement.

33' That the inception of GST w.e.f.01,.02.2017 is not a new lal,rr but
transformation/ reorganization and conglomeration of two already
e;xisting taxes i'e. VAT and Service Tax. The allottees are burdened with
new tax liabilities in the form of GST but the allottees are only paying
up the taxes under ther new regime. The allottees are also Lreing

forrwarded the benefits o,f anti-profiteering and input tax credit in the
GST regime.

Page 13 of28

Complaint No.6267 of ',ZOZZ



ffiHARERA
ffiouRUGRAM

34.

E.

35.

", i'.'t,.,, 
,. 

,, 'r,,.. 
1..,

E.I Territorialiurisdiction

As per norification no. L/gz'/r,}ir7-ircp dated L4.1,2.2017 issu,:d by
Town and Country plannini rnent, Haryana the jurisdiction of
Fl.eal Estate Regulatory r\uthority, Gurugram shall be entire Gurugram
District for all purpoie with offices situated in'Gurugram. In the present

E.II Subiect-matter iurisdiction

37' Section 11(a)[a) of'the Act provides that the promoter shall be

rr:sponsible to the alldttee as per agreement for sale. Section I1(4)[a ) is

reproduced as hereunder:

Section 11

ft) The promoter shail-
(o) be responsibl,e for all obligations, responsibilities and functions

under the provisions of this Act or the rules and rigulations
made thereunder or to the allottees as per the agreiment for
sale, or to the 'association of allottees, as the ,ot, ioy be, till the
conveyance oJ- all the aportments, plots or buildings, as the case amay be, to the allottees, or the common orees to the association
of allottees or the competent authority, as the case may be;

Complaint No.676Z of Z,OZ2

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents.

furisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below. ..::,:.::,i:
I lr.

36.

Page 14 of28



HARERA
ffi GUI?UGI?AM Complaint No.6767 of j?.022

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure compliance of the obligations r:ostupon the promoters, the allottees and the reit estate igrrt, uiiq this Actand the rules and regulations made thereunder.

38' So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the compraint regarding non_
compliance of obligations by the promoter as per provisions of section
11[a)(a) of the Act leaving aside compensation which is to be dercided
by the adjudicating officerjf--ffi,:gqefl by the

stage.
iLlfi$$ffi.bv 

the complainants at a later

Findings on the obiectiorrs

39. The respondent rfiHniittua tn#tne comprainants are investor and
consumer/allottee, thus, the complainants are not entitled tr)

and thus, the ppresent complaint isr

maintainable.

40' The authority observls *@$z5ifucied to protect rhe interest of
consumers of ,ls 

;ur1, Es;'1atb"==sp. tt is sertred principrte of
interpretation th#]# w#r{rtrgduction of a statute and states
main aims and g,bi-ec,!s gf ,,,g,,n4g$rng r.5tatute but at the same time
preamble cannot'be used to defdat the enacting provisions of the Act.
Furthermore, it is pertinent to note that under section 31 of the Acl., any
aggrieved person can file a complaint against the promoter irf the
promoter contravenes or violates any provisions of the Act or rulr3s or
regulations made thereunder. Upon careful perusal of all the terms; and
conditions of the buyer's agreement, it is revealed that the complainants
are an allottee/buyer and they have paid total price of Rs.L,18 ,69,s1,0 /_

not

the

not

Page 15 of2B
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41..

Complaint No.676Z of 2i022

to the promoter towards purchase of the said unit in the project of the
promoter. At this stage, it is important to stress upon the definition of
term allottee under the Act, the same is reproduced below for ready
reference:

"2(d) "allottee" in relation to a real estate project means the person to
whom a plor apartment or building, os ih, case may be, has been
allotted, sold (whether as freehoid or leasehotd) or otherwise
transferred by the promoter, and incrudes ti, person who
subsequently acq-uires thejlg4, allotment through sali, transfer or
otherwise but does notr":i1c7tt6e a person to whom such ploil,

as well as all the

G.

G.I

terms and conditions of ttr.9 ,li;r5r+r;s ligeement executed between
respondent and .omfu;iiiaffi i*irfstal clear that rhe complainants, ,.. ;:..,, rr..
are allottees as the supject unit was allotted to them by the pronloter.
The concept of ifut6r is not.defined oi referred in the Act. As per the
definition given uild$petinfi.z qithe Ac! rher.e will be ,,promoter,, 

and
"allottee" and ther'E'canftot uel party having a status of ,,investor,,. 

I'he
Maharashtra Real gs ,dtB=a .Tribunal in its order dated
29.0L.20t9 in appeal no.-'6 00000010557 titled as M/s Srushti
s a n g a m o 

"u " 
t r oi,,;$-pu i *;tiiei$ shi ;i ay 

" 
L w s i n g ( p ) L ts, A n d a n r.l'.. :

has also held thai ihu .on.upt oi=iiiiii6. ir not defined or referred in
the Act. Thus, the - iontentioni of .promoter that the complainants-
allottees being investors are not entitled to protection of this Act stands
rejected.

Findings on the reliefs sought by the complainants

Direct the respondent to pay interest at the rate of ]r}o/o on account of
delay in offering possession on amount paid by the complainants from
the date of payment till the date of delivery of possession.

Page 16 of28
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42' In the present complaint the complainant booked a unit bearing no.

GGN-17-1001, 1Oth floor, building no.rr admeasuring 1650 sq. ft. in the
project of the respondent company namely "Gurgaon Greens,,situated
at Sector-L}z Gurugram. The allotment letter for the said unit was
issued on z9.0l.z0l3. Thereafter, a buyer,s agreement dated
1'1'04.201,3 was executed between the parties regarding the sairl unit
for a total sale consideration of Rs.L,24 ,B5,OB4/- and the complerinant

has fully paid a sum of Rs.1,z4s$rQg2{-againsr the same.

43. The complainant has state p.. .lru, e r4(a) of the buyer,s
;i:'{af,*;i.[_

agreement the possession;5f {f unlt"ftras to be handed over with:in 36
months from the date 9f staiE oi..ooiouction. The date of start of

; .- - '.:u:, ; .........'- .i

construction is t.4-$0,,q'br3,-ffifu'f6r" trrE due ate comes out to be
t4.06.201,6. The Lti.prtion certifiche of the pfoject was received on

:i ..j:i.:: til

05.t2.2018 and *"fidqy"utryirf,4'rn*, d;S.miaa to the complainants

on'J'2.L2.20L8. Hffita reipo,ldeirt ghouJd pay the inreresr on the
amount paid uy ilr"*5lia #;tj ji onering possession.

44' The respondent asserted'ttre said ptea of the complainants and stated
that the said com&ua, ishgffinHiirF@s the occupation certiljcate
was received on 6s-$2.2ffi;% fuiiritm offered on tz.rl.zoLl
thereafter the unit was ha;d iverio tfrecomplainants on 21.0 I.",201,g

and the conveyance deed was also got executed between the partir:s on
29.01.2019. After the execution of conveyance deed, the relatiorrship
between both the parties' stands concluded and no right or liabitities
can be asserted by the respondent or the complainants againsr[ the
other. Therefore, the complainants are estopped from claiming any
interest in the facts and circumstances of the case. Moreover the

Complaint No.6767 of 2:.022
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respondent has credited an amount of Rs. 73,32 6/- towards Anti-
Profiting and an amount of Rs. 3,og/gg/- as compensation to the
complainants on account of the delay caused due to the conditions
beyond the control of respondent.

45' The authority after considering documents held on record observes
that it is important to look at the definition of the term 'deed, itself in
order to understand the extent of the relationship between an allottee

,*.:
and promoter. A deed is a,gfrftipn d"ocument or an instrument that is
sealed, signed and delivered by arties to the contract [buyerr and
sellerJ. It is a contractual docu t includes legally valid terms and
is enforceable in a court of law. It is mandatory that a deed should bet in
writing and both the p:rrties involved must sign the document. Thus, a

conveyance deed is es:sentially one wherein the seller transfers all
rights to legally own, keep and enjoy a particular asset, immovaLrle or
movable. In this case, the assets under consideration are immo.,rable

property. On signing a conveyance deed, the original owner transfers all
legal rights over the prrrperty in question to the buyer, against a valid
consideration (usually monetary). Therefore, a ,conveyance 

deed, or
'sale deed' implies that the seller signs a document stating that all
authority and ownership of the property in question has been

transferred to the buyer.

46' From the above, it is clear that on execution of a sale/ conveyance cleed,

only the title and interest in the said immovable property (herein the
allotted unitJ is transfe;rred. However, the conveyance rleed does; not
conclude the relationship or marks an end to the statutory liabilities
and obligations of the promoter towards the said unit whereby tire
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right, title and interest has been transferred in the name of the allottee
on execution of the conveyance deed.

47. The authority has arready taken a view in in cr no. 40sr/20r9 and
others tiled as varun Gupta v/s Emaar MGF Land Limited and others
and observed that the execution of a conveyance deed does not
conclude the relationship or marks an end to the liabilities and
obligations of the promoter towards the subject unit and upon taking
possession, andf or executi deed, the complainant never
gave up his statutory right yed possession charges as per
the provisions of the said ACt. i

AF+nn ^^-^:J^-^!:^-^ c tr .r l^.. - l

49.

After consideration of all thelfacts'and circumstances, the authority
holds that even afterCxecution bf the conveyance deed, the complainant
allottee cannot be precruded from his right to seek deray possess.on
charges from the respo ndent-promoter.

In the present complairtt, the complainants intend to continue with the
project and are seeking deray possession charges as provided under the
proviso to section 1B[1J of the Act. proviso to section 1B(1) reads as

under.

"section 78: - Return qf

1s(1). If the promoter fails to complete or is unqble to give possession of-
an apartment, plot, or bwilding, _

Provided that where an allottee does not intend to withdraw from
the project, he shail be paid, by the promoter, interest for every
month of delay, till the handing over of the possession , at such rate
as may be prescribed,',

50' clause u(a) of the buyer's agreement provides for time periocl for
handing over of possession and is reproduced below:
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"14. POSSESSION

(a) Time of handing over the possession
subject to terms of this clause and barring force majeure conditions, and
subject to the Allottee having complied *iin ou the'terms and con,ditions
of this Agreemenc and not being in default under any of the provi:;ions ofthis Agreement and compliance with all priviiions, formarities,documentation etc., as prescribed by the company. rn, company proposes
to hand over the possession of the unit within 36'(Thirty six) montlri po^
the date of start of construction., subject to timety'compriance of. theprovisions of the Agreement by the Allottee. The'Altottee agrees and
understands that the company shall be entitled to a grace perioi of .5 ave)months, for ap plying a y!3,b!ai7 i ng th e co mp I eti o niertifi'c a te / o ri u pi ti oi
certificate in respect of ihe,,tJnit aind/or the project.',certificate in respect gf,.,.,t .;Unltapd/or the project.,,

At the outset, it is relevant tqi$,niment on the preset possession crause
of the agreement wherei" Fh"ff.,.!t&froq, t rs been subjected to ail kinds'+ t' 

r --{------YY
'' r- -i'iil ln. -'=,'

51.

Complaint No.6767 of 2i0ZZ

of terms and conditiohsrcf',tht$#gigprneut, and the complainants not
being in default under any provisions of this agreement and compliance
with all provision$,'ibr aitiaJhnd documentation as prescribed bry the

: i: : rjpromoter. The d ns of +hi$ clhuse ,oa incorporation of such
conditions are not,ldni!. uigrp and uncertain but so heavily loaded in
favour of the promtitf-i.'an- nii t-{#noftee that even a single default
by the allottee in fu'ffid-d;##aia ao.umentations etc. as

prescribed by thepromoter may*nlake the possession clause irrelelvant
for the purpose ofattbttee and the ibmmitment time period for harrding
over possession losb3 its meani"h6-!. ncoryoration of such clause in
the buyer's agreem6rfii ffi'dr;oter is just ro evade the riability
towards timely delivery of subject unit and to deprive the allottees of
their right accruing after delay in possession. This is just to comment as

to how the builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottee is left wit.h no
option but to sign on the dotted lines.
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52' Due date of possession and admissibility of grace periodt: The
promoter has proposed to hand over the possession of the sairl unit
within 36 (thirty-six) months from the date of start of construction and
further provided in agreement that promoter shall be entitled to a grace
period of 5 months for applying and obtaining completion
certificate/occupation certificate in respect of said unit. The date of
start of construction is L4.06.2-9*,1i ,r per statement of account dated
25.02.2020 at page 86 of .q-ik-tpt=rThe period of 36 monrhs expired
on 14'06'2ot6.As a mat,u. offiff promoter has not applied ro the
concerned authority for gbillgrig,iimpletion certificate/ occuparion

- " ie ".1:_.certificate within dg.lyil. e Tifiiit*'eo .months) prescribed b), the
promoter in the buyer's agreement. The promoter has moverl the
application for issuance of occupation certificate only on l- 3.04.2018
when the period of 36 months has already expired. As per the serttlled

law one cannot be alllowed to take advantage of his own wrong.
Accordingly, the benefil of grace period of 5 months cannot be ailowed
to the promoter due to ilforesaid reasons.

53' Admissibitity of#d*ay,$osfetsian charges at prescribed rare of'}*f.

interest: The comii| n1' afe $eekihg delay possession charges aLt thei. r : , -

rate of 18o/o. Proulsol6- q.bption iA provraes thatwhere an allottee does
not intend to withdraw from the project, he shall be paid, by, the
promoter, interest for every month of delay, till the handing ovr:r of
possession, at such rate as may be prescribed and it has been prescribed
under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate ofinterest- [Proviso to section 72, section 7g
and sub'section (4) and subsection (z) of section 791(1) For the purpose of proviso to ieclion 12; seciion 18; and sub-

sections (4) and (7) of section L9, the ,,interest at the rate
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prescribed" shall be the State Bank of India highest marginal co::t
of lending rate +20h.:

Provided that in case the state Bonk of India marginal cost c,f
lendiyo rate (MCLR) is not in use, it shiil be repried by such
benchmark lending rates which the state Bank oy mai, may fix
from time to time for rending to the generar public.

54' The legislature in its wisdom in the subordinate legislation under rule
15 of the rules has determined the prescribed rate of interest. The rate
of interest so determined by the legislature, is reasonable and if the said
rule is followed to award ttre qffit will ensure uniform practice in

lda, i,1..r't1d l1lNi ,i I :i : I

HARERA
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all the cases.

Complaint No.6Z6Z of 2022

55. Taking the case from an,ath€T'E{*gl6;ithe complainants_allottees were
entitled to the delayed possession:.t u.g.r7irt...rt only at the rater of
Rs.7.50/- per sq. ft. per month of the super area as per clause 16 of the
buyer's agreement for the period of such delay; whereas, as per clause

13 of the buyer's agreement, the promoter was entitled to interest @

240/o per annum at the time of every succeeding instalment from thr: due
date of instalment'#Q.Ete il.pry*ent on account for the delayed
payments by the altotte*+h#' ti64Sof tne authoriry are ro safeguard
the interest of S'e1pgg,qi,,.,,ev,$d" er$6nr=-may ,be the allottee or. the
promoter. The .ight* or tn" p*tiJr arb to be balanced and mu:;t be

equitable. The prombpr cannot be dlowed to take undue advantage of
his dominant posiii"" iila r; diiroi, the needs of the home buyers. This
authority is duty bound to take into consideration the legislative intent
i.e., to protect the interest of the consumers/allottees in the real e:;tate
sector. The clauses of the buyer's agreement entered into between the
parties are one-sided, unfair and unreasonable with respect to the grant
of interest for delayed possession. There are various other clauses in
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the buyer's agreement which give sweeping powers to the promroter to
cancel the allotment and forfeit the amount paid. Thus, the tern:s and
conditions of the buyer's agreement are ex-facie one-sided, unfaLir and
unreasonable, and the same shall constitute the unfair trade practice on
the part of the promoter. These types of discriminatory terrnrs and
conditions of the buyer's agreement will not be final and binding.

56' consequently, as per *.brilg*.,,9f the state Bank of India i.e.,

https://sbi.co.in. the marginaEqtg'of lending rate (in short, MC|,R) as
on date i'e', 31.05.2024 is 4.ffi;0.r,&ordingly, the prescribed rate of
interest will be margin?.lffit g*6nAT"gjratg +Zo/oi.e., ].0.85%.

s7. Rate of interert to,,$ffi;#roru%'*aptainants in case of delay in
making paymenti- rne defiffifion'bf tu.* 'interest' as defined under: ., . .- .- ,l/

section Z(za) or frrn6 A* p.ouidqs tliat 
fhe rate of interest charg:eable

from the allotteeEby-t$e,piomroter, in cisb of default, shall be equal to
the rate of interest'#h;clge fromoter shall be liable to pay the allortee,
in case of defautt. T 6h# + dd.eproduced below:

"(zo) ,,interest,, meanrha;;"i& fffri;* payable by the promoter or thet

E xp I a n a ti o n. _:F o i:ih e pn r p tipe.'q thi s c t a is e_(i) the rate'if iitteres;i'chirgeable from the allottee by the promoter,,
in case o{=dref*utf, ll Qe*equa! to the rate of inierest'which thet
promotbr.shgll bg:,,tiibl., {,,poy!. rbltotteq inLase of default;(i0 the inte\est'phyaott'iy iniFpdiiiii i" tie auottei ,iltiru p^
the date the promoter received the amount or any part thereof tilthe date the amount or part thereof and inierest thereon is
refunded, and the interest payable by ihe allottee to the promoter
shall be from the date the attottei defaults in paymeitt to the
promoter till the date it is paid;,,

5B' Therefore, interest on the delay payments from the complainants shall
be charged at the prescribed rate i.e., 10.85% by the respondent/

complaint No.6767 of 
"20.22
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agreement executed betwe* *p on 11.04 .2o.r,3,the poss,assion
of the subject flatwas to be;$i*uigffithin a period of 36 months from
the date of starr of cons@ffi; B months grace period for applying
and obtaining ttre comril"ti'0fi;cbrtificate/ occupation certificate in

Complaint No.6Z6T of ZO22

promoter which is the same as is being granted to the comprainants in
case of delayed possession charges.

on consideration of the documents available on record and subm:[ssions
made by the parties regarding contravention as per provisions of the
Act' the authority is satisfied that the respondent is in contravention of
the section 11(+)ta) of the Act by not handing over possession by the
due date as per the agreement.Byvirtue of clause 1,a@)of the buyer,s

59.

respect of the unit and,/or the project. The construction was startedl on
14'06'2013' As far as glrace period is concerned, the same is disallowed
for the reasons quoted above. Therefore, the due date of handinEl over
possession comes out to be 1,4.06.20L6. occupation certificater was
granted by the co red authority on 0S.LZ.Z01B and thereafter, the

.i^^r ft--possession of the subiect flat was offered to the complainants on
12.1,2.201.8. copies of the same have been placed on record, .r,he

authority is of the considered view that there is delay on the part of 1he
respondent to offer phrysical possession of the subject flat and it is
failure on part of the promoter to furfil its obligations and
responsibilities as per the buyer's agreement dated 1,1,.04.2013 to hand
over the possession witjhin the stipulated period.

60' section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupatircn
certificate' In the present complaint, the occupation certificate was
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granted by the competent authority on 05.12.2018. The resp'ndent
offered the possession of the unit in question to the comprainants onry
on 1,2.12.20L8, so it can be said that the comprainants came to know
about the occupation certificate onry upon the date of orfer of
possession. Therefore, in the interest of natural justic*, the
complainants should be given 2 months' time from the date of offer of
possession. These 2 months' of reasonable time is being given to the
complainants keeping in rnind th fun after intimation of possr-.ssion:. v. rvrrleJJrvll

practically they have to arrapge a lot of logistics and recluisite
,{^^,,*^-!- :-- r r. ,ll 'l-;j '*.1 l ;"i .'documents including nut b i

.-,, : 'i', '- i

oocuments includ'nr,,oo: no1[${u ,inspection of the comp,retely
finished unit but this is rrni.;t-il$tfi*ffida=ulit u.ing handed over at the

6L.

time of taking possessi,rln is in habitable condition. It is further clarilied
that the delay possessi,n charges shail be payable from the due date of
possession i.e. L4.06.2(.)'16 till the expiry of 2months from the d;rter of
offer of possessi.n (12.1,2.2018) which comes out to be L2.02.201g.
Accordingly, the non-compriance of the mandate contained in sect;ion
11(4)(aJ read with section 1Bt1) of the Act on the part of the respondent
is established. As such the complainants are entitled to deJay.ed
possession at prescritred rate of interest i.e, 10.85 o/o p,a, w.e.f,
14.06.2016 till 1,2.02.20r.9 as per provisions of section 1B(1) of the l\ct
read with rule 15 of the rules.

62. Also, the amount of Rs.3,0g,7gg/- fas per statement of account dated
1'4'08'2023) so paid by the respondent to the complainants towards
compensation for delay in handing over possession shall be adjustr:d
towards the delay posserssion charges to be paid by the responderrt in
terms of proviso to section 1B(1) of the Act.
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G'II Direct the respondent to return Rs.1,12,593/- unreasonabry cJharged
by respondent by increasing sare price after execution of buyer, s
agreement.

G'III Direct the respondent to return entire amount paid as GST tax by
comprainant between 01.07 .2017 to 2g.t2.2otg.

G'IV Direct the complainant's bank to remove the lien marked ove. Fixed
Deposit of Rs 2,92,4s7/- in favour of respondent on the pretext of
future payment of HVAT fo.r-i!"*ptriod of (or.o4.zoL4 to zo.o6.2ot7)
and also order to direct .tti.Q"-retnondent to assist the procr.SS of
removing rien from comptaiufiffiq* by providing Noc for the same.

63. As far as co "=,r:lmmon iss rt, q.*F"lg ir..qase in sale price, HVA.T and
GST are concerne+i1! ilr8$*ir'or,r,. view that,rt.. the execution
of the conveyance ea between-ih omplainaat and the respondent,
all the financial ri[6.4if.ies be#eeq thc pgrties come to an end except the
statutory rights offihgac""ilt is irnpoltrntto aote that the purchaser
will not loose their 

f;rsht 
to eiaih *rI*;iion for delayed handing

G.VDirect the responder. i;=pi#Cirit.o,rn, of Rs.55 ,ooo/- t. the
complainants as cost of the present litigation.

64. The complainrni:.i[ trret ,roiesaid rerief is seeking rerief w.r.t
compensation ffOnH6-Sriprurne"Co.urt of India, in case titled as M/s
Newtech promoters and Deveropers pvL Ltd. v/s state of up & ors.
(civil appeal nos.6745-6749 of 2021, decided on 1 1,.11,.2021J, has held
that an allottee is entitled for claiming compensation under sections j.2,

74,1'8 and section 19 which is to be decided by the adjudicating officer
as per section 71 and the quantum of compensation shall be adjurlged
by the adjudicating officer having due regard to the factors menti.ned

Complaint No.6Z6T of 2022
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in section 72'Therefore, the complainants are at liberty to appro;rch the
adj udicating officer fo r seeking compensatio n.

H. Directions of the authority

65' Hence the authority hereby passes this order and issues the following
directions under section 37 0f the Act to ensure compriance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 3aff):

i. The respondent is dire& ffi the interest at the pres<:ribed
rate i.e. 1,0.850/o per ann ry month of delay on the arnount

t1ry .ue date of possession i.e.
1,4.06.2016 rill 1,2.02.201g i.e. ry of 2 months from the date of
offer of possessiorr riL Z.IZ.2OIB).

ii.

iii.

Also, the amount of Rs.3,0B,7gg/- so paid by the respond,3nt
towards compensation for delay in handing over possession stralr
be adjusted towarcls the delay possession charges to be paid by the
respondent in terms of proviso to section 1B[1J of the Act.
The arrears of irrterest accrued so far shalr bi: paid to the
complainants within 90 days from the date of this order as pe. rure
1,6(2) of the rules.

iv' The rate of interest chargeable from the allottees by the promotrlr,
in case of defaurt shalr be charged at the prescribed rate i.e.,
10.85% by the respondent/promoter which is the same rare of
interest which the pr:omoter shail be riabre to pay the ailottees, in
case of default i.e., the derayed possession charges as per section
Z(za) of the Act.
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v' The respondent sha, not charge anything from the comprainants
which is not the part of the buyer,s agreement.

66. Complaint stands disposed of.

67. File be consigned to registry.

Haryana Real

Dated: 3t.0S.ZOZ4

suttuGr?Alvr

t
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