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1
The present cum]:_:il._a]“nf has heéh"'ﬂ‘ié& by the complainants/allottee
under section 31 of the Real Esiill:.%' (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the

Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.
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A.  Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

e
Sr.No.  Particulars Details

1. Name of the project “The Creaclons" in Sector 22, Gurgaon.

2 Nature of the project ! _.[h_j_uup Housing Colony

3.

Project area

o) '
% ' RERA Registered/ not | [ Regl taqm 318 of 2017 dated
registered AT SRNnaG: EQJ?WII::I up to 31.02.2022 +
/s g ﬁmnﬁlhwmﬂnan 09.2022

(r’ ¥ o 5=
= f 1 Extﬂnsmn no, ﬂ?. of 2023 dated

"l EI ~ ﬁ@ﬂua valid upto 25.09.2023
> | DTCP Lice E, Lc iﬂgfzﬂladﬂedlznszmz valid upto
’-. T\
NANE Bl & 5

N

€L -
Name ufhr:ensél 2 -ﬂ-ﬁmﬁhﬁ?mmu and Infrastructure

JE [Pt Lid”
6. Unit no. Efﬂ r_-‘1£ ‘& l‘%ﬂ_‘ﬂf Block A
i ﬁ ﬁ-‘&aﬁ complaint)
7| Unit admeasuring 11380 sq. 1.
(Page no. 33 of complaint)
8 | Provisional allotment 06.01.2017
(page no. 15 of complaint)
9. Date of apartment buyer | 09.02.2017
agreement

l (Page no. 24 of complaint)
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10.

Possession clause

11. (a) Schedule for possession of the
Said Apartment

The Company based on its present plans
and estimates and subject to all just
exceptions endeavors to complete
construction of the Said
Apartment/Said Building within a
period of 60 months from the date of
signing and execution of this

f ARLELLE
- | R
]

Ton ﬂna pirtg:rfﬂ:& Allottee (s) to abide by

Agrnemenl: unless delay or failure due
Ta j‘pm;e Majeure including but not
lithited to reasons mentioned in clause

'-'.i and 11(c) or due to failure of the
'[’_ﬂ; to pay in time the Total Price

i : !E-'j[_?iir‘giﬁ and dues/payments |
‘I this Agreement or failure

all or any of the terms and conditions of
this Agreement .

11,

Due date
possession

1 g:' £
: aatqﬁﬁ-nm the date of agreement)

12,

Total sale cunsldem?:l“ﬁ —

HAR%=

""'.-’ o

émwﬁ A9,080/-
ymen: plan at page 80 of the

13.

Total arnl.‘-l.{quﬂll:-' Lf T}'E

complainants

| Rs:1129,50,021/-

{ as per payments receipt annexed with
complaint)

14,

Occupation certificate

2212.2023
(page no. 16 of reply)

15

Offer of possession

27.01.2024
(As alleged by complainants during

hearing) |
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B. Facts of the complaint:
3. That the complainants, vide application dated 21.07.2016 applied for

booking of residential apartment in the respondent’s project namely -
“The Creacions,” located in Sector 22, Gurugram. Vide Provisional
allotment letter dated 06.01.2017, the complainants were allotted
apartment no. 403, on the 4th floor in block A, having super area of 1380
sq. ft. at a basic sales price uf Rs.1,14,76,080/. The complainants and
respondent entered into an am—mnent buyers' agreement dated
09.02.2017. iﬂ' .M!

4. That, as per clause 1 _;I,{ﬁj, nf' i!a?pa;,:-ﬁmnt buyers' agreement, the
respondent was to wqmlﬂa_mmm and handover the possession
of the completed m‘.lh__ﬁ-.rlthln-%h .mun-’d'ls from the date of signing and
execution of the ii ent hw %gmemmn'l‘herefum the due date
of possession is: ﬂfﬁ.&;rﬂ}ﬁﬁ ‘I'klab the project was nowhere near
completion before. nuthrmk ‘covid ﬂm{ was already delayed so, the
respondent is not en?'rll‘eﬁ t-;* gt'&llfe n.erh:-d for the same. For the sake of
argument, even after adjuﬁtmtnt-nf'# maximum exclusion period on
account of lockd nﬁn#np&edi&ﬁe &vﬂnﬂ& is incorporated in the above
period, the due d&tﬁ.ﬂf possession still EE.'F]]'E[I on 09.11.2022, There has
been a delay of mare than une,yhap-’fn completion of construction and
even till date, no offer of possession has been made by the Respondent.
That, till date, the complainants have paid a total of Rs.1,29,40,021/- to
respondent and all payments demanded by the respondent, even during
Covid, have been paid timely by the complainants.

5. There has been a delay of approximately more than one year from the
due date of possession on the part of the respondent. Accordingly, this
present complaint is being filed by the complainants.
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6.

That, as per section 11(4) (a), The promoter shall be responsible for ail
obligations, responsibilities and functions under the provisions of this
Act or the rules and regulations made thereunder or to the allottees as
per the agreement for sale, or to the association of allottees, as the case
may be, till the conveyance of all the apartments, plots or buildings, as
the case may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be: Provided
that the responsibility of the promoter, with respect to the structural
defect or any other defect for E?\E;ﬁbﬁud as Is referred to in sub-section
(3) of section 14, shall cnntlﬁiﬂﬁm aﬁ:er the conveyance deed of all
the apartments, pintsgnrnhmldlﬂ’js, gs Hua- case may be, to the allottees

are executed. = b

That, Section 18 _;Jlrf;u'fﬂes [1} TF ﬂ'}; promoter fails to complete or is
unable to give p-biﬁ!hsmw uf-‘*an‘nnpartrnent_.. p]nt or building— (a) in
accordance with ﬁa‘ﬁ’térmﬂ ufﬂw;agrtement far sale or, as the case may
be, duly completed by the date specified therein; or (b) due to
discontinuance of hls\ﬁ&ﬁéﬁ a;;a ﬂ&ﬁtﬂpﬁr on account of suspension
or revocation of ri}e 5-\‘.=,-gisj;rzn1:l=:||,;*= under this Act or for any other reason,
he shall be liable an demand Eﬁhe@nﬂm in case the allottee wishes
to withdraw from-the project, mﬂmut prnjudlce to any other remedy
available, to return thE amcnmn: Técewed by him in respect of that
apartment, plot, building, as the case may be, with interest at such rate
as may be prescribed in this behalf including compensation in the
manner as provided under this Act: Provided that where an allottee
does not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of the
possession, at such rate as may be prescribed.”
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.

11,

10,

11.

12,

T ——

That, on account of sheer failure to carry out the obligation on the part
of the respondent, the complainants vide this present complaint seeking
the delayed possession charges.
Relief sought by the complainants:
The complainants sought following relief(s].
Direct the respondent to handover the physical possession of the unit
with the amenities and specifications.
Direct the respondent to pay m:erest on the total amount paid by the
complainants at the prescribe

te‘of interest from the due date of

possession till the date i i;}anding over of the physical

;"ill""'

possession. 7 S -
On the date r.:uf. haanl:;g, '! Elm ] aﬂthﬁril}r explained to the
respondent fpruqtife:;’ﬂhn ut the contraventions as alleged to have been
committed in rel#ﬁ’nq to section ] 1{-?&] {a) of the Act to plead guilty or
not to plead guilty, '
Reply by the resp}rnﬂmm
That the complainants’ &ppilre;i fﬂmhauilmment of flat vide application
dated 21.07.2016 aqg EIEI:_UI‘ o]y I"Iat bearing no. A-403, having super
area of 1380 Sq. fﬁn“#‘[‘hetr&uipm rasi&enﬁﬁ apartment complex as
Sec-22, Gurugram-was provisionally allotted to the complainants. The
total sale consideration of unit/fat is fixed at Rs. 1,37,49,080/-. The
dpartment buyer agreement was executed on 09,02.2017.
That as per clause 11(a) of apartment buyer agreement the respondent
based on its present plan and estimates and subject to all just
exceptions endeavour to complete construction of the said apartment
within a period of 60 months from the date of signing/execution of this

agreement unless delay or failure is due to force majeure condition,
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13.

14.

15.

16,

HARERA

That there is no delay in completion of the project as alleged in the
complaint. In view of Covid-19 and stoppage of construction work due

to pollution on numerous occasions the RERA was pleased to extend the
period upto 24.09.2020 vide their letter dated 26.05.2020. This was
further extended upto 30.06.2021 vide their letter dated 02.08.2021.
RERA vide their letter dated 30.09.2023
RC/REP/HRERA/GGM /2017 /318 Further extended the period upto
£9.09.2023. The project was completed well within this extended time

P L L

and respondent applied for ¢ Elﬂ.‘. certificate vide their letter dated

05.09.2022. In view of the f_g{ f- e EI}C was not forthcoming due to
administrative I‘EEIS[II].EEI'IJI'I'E laéwélﬁa" authﬂhu es which was to grant OC,
respondent applie,d vide I:i:gl:tJEtmr ﬂated 10.10.2023 for further
extension of ﬂmﬂf’{hﬁif;’l the meantime, OC was granted on 22.12.2023
and hence, the m’ﬁfe& is mmp“lete-:t well within the time granted by
RERA. Thus, theri!"l‘.ﬁ no -:Ielaj.r on the part of the respondent and this
complaint is liable r.uﬁb msmiﬁse? on this ground alone,

Copies of all the reIEvanL dncuments have been filed and placed on
record, Their authenncir}: is not in disPute Hence, the complaint can be
decided on the ham of trl;::-se LII_I‘dl_Sp_I:ItE'd documents and submissions
made by the mmplainants

Jurisdiction of er ﬁm:hurlty

The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below,
E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
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Gurugram district for all purpeses. In the present case, the project in
question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

Ell Subject-matter jurisdiction
17. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a)
is reproduced as hereunder:

Section 11.....
{4) The promater shall- 93T o Eahe
fa] be responsible for all responsibilities and functions
under the pmufs.rcrns.uu “this Aetor tha rules and regulations made
thereunder or to,the allotte s per the agreement for sale, or to
the association/of Gffottees, as the o 'wba.lr.fﬂ' the conveyance
of all the apartmengs, plotsorbuil aase may be, to the
Ehe Lammon wmrm tﬁensmchh‘qn’# allottees or the
authiority, as the case muy be:
Section 34-Functions of the Authority:
241 of r.'mx@! vides ﬁ_:r erisurﬁ complignee af the obligations
cast upon ﬂ:- lottees und the real estate agents
under this Ac mdgl Ei-:mg! eﬁm&ph:muﬂe thereunder.
18. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obli E‘t‘lﬂnﬁ l:u;,r the e promoter leaving aside compensation
which is to be decided h}f l:he adjudicatjng officer if pursued by the

complainants at a later stage.,

F. Findings on the uhjm:ﬁun raised h;r the respondent
F.I Objections regarding force majeure.
19. The respondent-promoter raised a contention that the construction of
the project was delayed due to force majeure conditions such as

lockdown due to outbreak of Covid-19 pandemic which further led to

shortage of labour. Further, the authority has gone through the
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HARERA
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possession clause of the agreement and observed that the respondent-
developer proposes to handover the possession of the allotted unit
within a period of 60 months from the date of signing and execution of
agreement. In the present case, the builder buyer agreement was
executed on 09.02.2017, so, the due date of subject unit comes out to be
09.02.2022. The plea of the respondent company regarding Covid 19 is
devoid of merit as the covid came in 2020. Thus, the promoter
respondent cannot be given any leniency on based of aforesaid reasons
and it is well settled principle th_at Ia person cannot take benefit of his
OWN wrong. "L';_F o
G.  Findings on the rellgﬁ‘s’iéug*h_i;:l Ime m-:ll‘l]:ll::.-lillﬂllts.

G. | Direct the respund'éﬁ.'ﬁ 'ﬂaﬂnr_ o I:lﬁﬁph}mlr:ai possession of the
unit with the amenities and specifications.
20. The respondent company has obtained the occupation certificate on

22122013 and slilbsey u_g_q':ﬂ}";hff%reé the possessionon 27.01.2024 but
tll date not handediover the possession of the unit. The respondent is
directed to handnvéﬁ;ﬁhﬁlﬂal Hﬁlli_g__sgfﬁ'aiﬁﬁ of the subject unit within 30
days from the date uffﬁ&ﬁ,iﬁj'ér'_iis:@.tﬁiﬁﬁﬁnn certificate of the project
has already been ghginadh}ﬂirg-nm _thajcgmpaj:ent authority,

G.1l Direct the rﬁpuﬁdﬁ:ﬁtﬁw interest on the total amount paid by
the complainants at the prescribed rate of interest from the due
date of possession till the date of actual handing over of the
physical possession.

21. Inthe present complaint, the complainants intend to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

‘Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete ar is unable to give possession of
an apartment, plot, or building, —

meﬁéﬁ that where an allottee does not intend to withdrow from
the project, he shall be paid, by the promoter, interest Jor every
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month of delay, till the handing over of the possession, at such rate
as may be prescribed ”

2. Clause 11 of the buyer's agreement provides for handing over of

possession and is reproduced below:

11, {a) Schedule for possession of the Said Apartment

The Company based on its present plans and estimates and subject to
all Just exceptions endeavors to complete construction of the Said
Apartment/5aid Building within a period of 60 months from the dote
of signing and execution of this Agreement unless delay or failure due
to force Majeure including but not limited to reasons mencioned in
clause 11(b) and 11{c) or due to failure of the Allottee (5] to pay in
time the Total Price andciither charges and dues/payments
mentioned in this Ayreemean @@m an the part of the Allottee [5)
to abide by all or any of the term ‘arid conditions of this Agreement.

23. Admissibility of delay possession charges at prescribed rate of

ok

interest: Proviso to saﬁﬁpn.l g j(d@:ides that where an allottee does not
intend to wlﬂldrawﬁ?éﬁﬁi p%ﬁé‘!&ﬂhﬁ paid, by the promoter,
interest for Everymh of de'!}a:r?. l:iii‘ﬂie handing over of possession, at
such rate as ma}éha ﬁrEﬂ:ﬂﬁféﬂ“@d%it has been prescribed under rule
15 of the rules. Rﬁ]g.ﬂ.ls has been reproduced as under:

Rule 15. Prescribed rute of interest- [Proviso to section 12, section 18

and sub-section (4) di’gff .mhq'g!;ﬁa_g,?ﬂ’pfaé:ﬂm 19]

(1) For the purpbse of provisa tp saction 12: section 18: and sub-
sections (4) and *f?ﬁ;ﬁwww. the “interest ot the rote

prescribed” shall be q:,ﬂgn#;qrfrnd:'q highest marginal cost
of lendii i AF By BLJ

Provid, tin | ..'I]tr;n! Bank of India marginal cost af
lending rate (MCLR] is not.fn use, it shall be replaced by such
benchimark lending rates which the State Bank of India may fix
fram timme to time for lending o the general public.

24. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

5. Lonsequently, as per website of the State Bank of India Le.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
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27.

28,

GURUGRAM Complaint No. 5220 of 2023

on date i.e, 31.05.2024 is 8.85%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.85%.
The definition of term “interest’ as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, In case of default. The
relevant section is reproduced below:

fza} “interest" means the rates qﬁntere.s.t payable by the promoter or the
allottee, as the case may be,~ :

Explanation. —For the purpase afthi ‘clause—

(i} the rate of interest chargeable from the aliottee by the promoter,
in case of deﬁ:-uft, shall be equ o the rate of interest which the
promoter shallb mefé : ﬁ%-meﬂm In case of defaule:

(ti}  the interes the promote to the allotree shall be from
the date th veceived the amount.or any part thereof till
the d'rmr mﬂu oF part therégf ang interest thereon is
refunded, the interest pa le by the allottee to the promater
san the date-th p rree dq:udu In payment to the

:gr;ﬂj Ithe date it :s -

Therefore, jntereihnn the ﬁela}r Eﬂ}'h‘lﬂﬂt& from the complainants shall
be charged at the' pﬂ#ﬁ:ﬁhaﬁ rate i.e, 10.85% by the respondent/
promoter which is th‘E-aarﬁa»as ﬁ?‘ﬁ}ng,graritad to it in case of delayed
possession charges. el

On cnnsEderahm&:éhéﬁ%j rﬁ:&séﬁc‘eﬂ--ﬁe decuments, submissions
made by the partiesand hased on the findings of the authority regarding
contraventions agpéﬁpféms'lung-of rule 28, the Authority is satisfied
that the respondent is in contravention of the provisions of the Act. By
virtue of clause 11(a) of the agreement executed between the parties on
09.02.2017, the possession of the subject apartment was to be delivered
within 60 months from the date of signing and execution of agreement.
Therefore, the due date of handing over possession was 09.02.2022.
The respondent has failed to handover possession of the subject unit till
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29,

30.

date of this order. Accordingly, it is the failure of the
respondent/promoter to fulfil its obligations and responsibilities as per
the agreement to hand over the possession within the stipulated perind,
The authority is of the considered view that there is delay on the part of
the respondent to offer of possession of the allotted unit to the
complainants as per the terms and conditions of the buyer’s agreement.
Accordingly, it is the failure of the promoter to fulfil its obligations and
responsibilities as per the agreement to hand over the possession
within the stipulated pr:nod. Wﬂ:ﬂgﬁr. the non-compliance of the
mandate contained in secti_ a) read with proviso to section
18(1) of the Act on tpe‘ p&n nﬁfL&a {esﬁupﬂent is established. As such,

the allottee shall be ﬁa?;l;’hrthé‘pmpnmr, interest for every month of
delay from due ;1&]5’&1. of possession i, WMEEEE till the offer of
possession [27, [Il.zﬂ‘r%d] plmm mgmths 27.03.2024 (inadvertently in
proceeding dateh ﬁ@iﬁﬂ%}-& ﬁ I'$ rﬁe:ﬂmﬁnﬂd as 09.04.2022) at
prescribed rate i.e ﬂﬂ'ﬁ&%ﬁ pia. és ﬁf.r pt'uﬁsﬂ to section 18(1) of the

Act read with rule :ISTﬁ-tﬁéi‘queg,,, ; 3\

Directions of the oy = =
Hence, the autho %% %’ﬂxlsﬁfder and issues the following

directions under- tuc:l:mrt 3? uj 1he ﬂﬂt to ensure compliance of
obligations cast ubm’i ﬁ'm pmhmtbr as per the function en trusted to the
authority under section 34(f):
The respondent is directed to handover physical possession of the
subject unit within 30 days from the date of this order as occupation
certificate of the project has already been obtained by it from the
competent authority.
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ii. The respondent is directed to pay delayed possession charges at the

prescribed rate of interest i.e, 10.85% p.a. for every month of delay
on the amount paid by the complainants to the respondent from the
due date of possession 09.02.2022 till the offer of possession plus two
months e, 27.03.2024 at the prescribed rate 10.850% p.a as per
proviso to section 18(1) of the Act read with rule 15 of the rules,

tii.  The rate of interest chargeable from the allottees b].-’ the promoter, in

the promoter shall be r ) pay t eallottees, in case of default i.e,,
the delayed pﬂssesﬂ*ﬁn rharﬁ d’s pﬂr sﬁmﬂn 2(za) of the Act.

iv. The cumpl;amm}ﬁ rbgufﬂ“ mﬁyhmmnding dues, if any, after
adjustment of i lfﬂ,ﬁ‘él for the delayed pelﬂt’fﬂ.

v. The respundeﬁf;ﬁ éjrenéd#mpa}ﬁarmars ofinterest accrued within
90 days from I:ﬁé;dahtt ﬂ! urﬂen‘hs per rule 16(2) of the rules.

\d i | W
31. Complaint stands di W'*L"T 2
32. File be consigned to re E REGVY.

IARFE A

b |

J 1 =l i ".}‘—I.'A'."’h
LA 1& L9 i{hﬁeﬁvﬂumﬂﬁmm}
A 2 I RA Member

e

|

~.

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 31.05.2024
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