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. ORDER

1. The present complaint has been filed by the complainants/all,ottee

under section 31 of the Real Estate fRegulation and Development'] A.ct,

2016 fin short, the Act,] read with rule 28 of the Haryana Real Estate

fRegulation and Development) Rules, 20lz (in short, the Rules) l.or

violation of section 1 1(4 ) (a) of the Act wherein it is inter alra prescribed

that the promoter shall be responsible for all obligatiorns,

responsibilities and functions under the provisions of the Act or the

Rules and regulations nrlade there under or to the allottees as per the

agreement for sale executed lnter se.
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Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, rlelay
period, if any, have been detailed in the following tabular form:

Sr. No. Particulars Details
1. Name of the project "The Creacions" in Sector ZZ, Gurgaon.

2. Nature of the project 
i i,G up Housing Colony

3. Project area l'iacres

4.
318 of2017 dated
'valid up to 3!.03.2022 +

Externsi

u.u9.zut'z

of 2023 dated
upto 29.09.2023

onr
023

5. DTCP License No. 48(
11.(

12012 dated LZ.0S.ZOL2 valid unto
;.2018

Name of I lcensee Ambience Projects and Infrastructure
Pvt. Ltd.

6. Unit no. 4U3,4tn floor, Block A

(Page no.33 of complaint)
7. Unit admeasuring 1380 sq.ft.

(Page no.33 of complaint)

-

06.01..2017

(page no. 15 of complaintJ

-

09.02.2077

[Page no.24 of complaint)

B. Provisional allotment

9. Date of apartment buyer
agreement
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Possession clause 11. (a) Schedule for possession of the
Said Apartment

The Company based on its present plans
and estimates and subject to all just
exceptions endeavors to complete
construction of the Said
Apartment/Said Building withirn a
period of 60 months from the date of
signing and execution of this

t unless delay or failure due
Majeure including but not

to reasons mentioned in clause
and 11(c) or due to failure ol the

to pay in time the Total F,rice

and dues/payments
Agreement or failure

'the Allottee [s) to abide by
he terms and conditions of
nt..

Due date
possession

the date of agreemr:nt)

Total sale considera ,49,080/-

plan at page B0 of the

complainants
( as per payments receipt annexed with
complaint)

Occupation certificate 22.L2.2023

(page no. L6 of reply)

Offer of possession 27.0L.2024

[As alleged by complainants during
hearingJ
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B. Facts of the complaint:
3. That the complainants, vide application dated 2I.OT.2016 applie,d for

booking of residential apartment in the respondent's project narrely -
"The creacions," located in sector 22, Gurugram. vide provisional

allotment letter dated 06.01.2077, the complainants were allotted
apartment no.403, on the 4th floor in blockA, having super area of i.380
sq. ft. at a basic sales price of [*1,14,76,0g0/. The complainants; and
respondent entered into s*' I

an 4partrnent buyers' agreement clated

09.02.2017 . ,,,,q'# 
;{i,

4. That, as per ctause pF),' ;r,futalqr,rnert buyers' agreement, the.'+ I t 
,.^ l,:-.44. ,- " ..:** ,

respondent was t1cqm!t-,di_:,,.{*eTfon ahd handover the possession

of the completedrf5$ithin-Btiiii6i,tnr fiom the date of signing; and
-t'*,'*execution of the ain-qrgnentlwe 

4Freiement. 
Therefore, the due date

of possession iribl0-B,zz0zz;. Thaur the project was nowhere near
complerion beforeo11,{@t< iovia and was already delayed so, the

1r

respondent is not enild d F.?rr"iioa for the same. For the sat<e of
argument even f9_. adjustmerit-of*maximum exclusion period on
account of lockdotn'n impbruddfi'u 6- i*iJ is incorporated in the aSove,,,..
period, the due daJeofpossession stiit eipi.ed on Og.1,l.ZO22. There has

been a delay of moid'ihrn bne year in completion of construction and
even till date, no offer of possession has been made by the Responclent.

That, till date, the complainants have paid a total of Rs.L,29 ,4o,ozl,l_ to
respondent and all payments demanded by the respondent, even during
covid, have been paid timely by the comprainants.

5' There has been a delay of approximately more than one year from the
due date of possession on the part of the respondent. Accordingly, this
present complaint is being filed by the complainants.

Complaint No. 5220 of 2023
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That, as per section 7L(4) (a), The promoter shall be responsible 1or all

obligations, responsibilities and functions under the provisions .f this
Act or the rules and regulations made thereunder or to the allottees as

per the agreement for sale, or to the association of allottees, as thel case

may be, till the conveyance of all the apartments, plots or buildings, as

the case may be, to the allottees, or the common areas to the association

of allottees or the competent authority, as the case may be: pro,,rided

that the responsibility of the..p5g111-oter, with respect to the structural
defect or any other defect foi sUch pe as is referred to in sub-section
(3J of section 14, shall contH after the conveyance deed of all

6.

Complaint No. 5220 of 2023

the apartments, plots or buildirgr, u, the case may be, to the allottees

7. That, Section 18 providLes: "(1J If the promoter fails to complete o1 is

unable to give possession of an apartment, plot or building,- [a] in
accordance with the terms of the agreement for sale or, as the case may

be, duly completed b;r the date specified therein; or (b) due to
discontinuance of his bursiness as a developer on account of suspension
or revocation of the regiistration under this Act or for any other reason,

he shall be liable on dentand to the allottees, in case the allottee wishes
to withdraw from the project, without prejudice to any other rernedy
available, to return thel amount received by him in respect of thLat

apartment, plot, buildinlq, as the case may be, with interest at such raLte

as may be prescribed in this behalf including compensation in the
manner as provided under this Act: Provided that where an allottee
does not intend to withrlraw from the project, he shall be paid, b), tl:re
promoter, interest for errery month of delay, till the handing over of the
possession, at such rate as may be prescribed.,,
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I.

That, on account of sheer failure to carry out the obligation on the part
of the respondent, the complainants vide this present complaint seeking
the delayed possession charges.

Relief sought by the complainants:

The complainants sought following relieffs).
Direct the respondent to handover the physical possession of the unit
with the amenities and specifications.

Complaint No. 5220 of Zt)23

C.

9.

II. Direct the respondent to pa.y inlSrest on the total amount paid b,g the
complainants at the prescfiqe$?ra.tg of interest from the due date of
possession till rhe date ;*ffig handing over of the physical
possession.

10. on the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have been
committed in relation tcr section tI(4) [a) of the Act to plead guilty r:r
not to plead guilty.

D. Reply by the respondent.

1'1" That the complainants applied for the allotment of flat vicle applicati.n
dated 21''07.2016 and accordingly flat bearing no. A-403, having sLrper
area of 1380 Sq. ft.in "The creacions" residential apartment complex as

Sec-22, Gurugram was provisionally allotted to the complainants. ThLe

total sale consideration of unit/flat is fixed at Rs. 1,37,4g,080/_. The
apartment buyer agreement was executed on 0g.02.201,7.

1'2' That as per clause 11(a] of apartment buyer agreement the responole,t
based on its present prlan and estimates and subject to all ius;t
exceptions endeavour to complete construction of the said apartmenLt
within a period of 60 months from the date of signing/execution of this
agreement unless delay or failure is due to force majeure condition.
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13. That there is no delay in completion of the project as alleged in the

complaint. In view of Covid-19 and stoppage of construction wor[< due

to pollution on numerous occasions the RERA was pleased to extend the
period upto 24.09.2020 vide their letter dated 26.05.2020. This was

further extended upto 30.06.2021 vide their letter dated OZ.}}.ZOZL.

14.

RC/REP/HRERA/GGM/Z0LT /31.8 further extended the period upto
29.09.2023. The project *r:,e,1,,311eted well within this extended time
and respondent applied 

"r "i,l"ffiHrP-* 
certificare vide their lemer dated

05.09.2022.tnview of the b=E ffiii&Ehe oc was not forthcoming due to
administrative .urronffi 

;g,,.l lg$ytlrorities which was to granr oc,
respondent applied."yfo" rilgil+e,t*$r dated to.1.o.zoz3 for further
extension of time'{!ffi the'6iintime, oc wis granted on zy.tz.zoz3
and hence, the ptioJe6t is=c@eted; well withi; trr. ilme granred by
RERA. Thus, theic is, ho aLrag on the part of the respondent and this
complaint is liable to ue dismisseia on this'giound alone.

copies of all the relevant aoiurnunt, have been filed and placed on
record. Their authenticiry-i;{"rjn dispute. Hence, the complaint can beEri ',: :.. q b
decided on the basis=of thole.u_q{i.qpyted documents and submissions

made by the complainants.

furisdiction of the authority
The authority has complete territorial and subject matter jurisdic:tion

to adjudicate the present complaint for the reasons given below.
E.I Territorial iurisdiction
As per notification no. 1,/92/zot7-1Tcp dated L4.1,2.2017 issuerl by
Town and country planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire

RERA vide their letter dated 30.09.2023

E.

15.

16.
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Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

E.II Subiect-matter iurisdiction
1.7. Section 11(a)(a) of the Act,20!6 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11t )[a)
is reproduced as hereunder: ri,:r,;::::ri,i

section 77,.... ';u=,;il "'''! ';'
@) fhe promoter shall- ,,"i."?*-.:lfi,

(a) be responsible for alillahffidriarif; responsibilities and functions
under the provisionxoflghis $ci or,the rules and regulations made
thereunder or to the alloy@$,qs.pg! thq agree^eit for sale, or to
th e a ssociatioru:b1f gllg*eiq, gy,thg,dir mdy ee, ti It tie conveyan c e
of all the apanrhen*, plcitsitr.fuuffdihgs, ai tiie case may be,'to the
a I I o tte e s, o r gh e" b om m o n'a, i r/iir'iot ffiih s s o ii a ti o n oJ a I I i tt e e s o r th e
competent quthoritl, as the case moy be;
Section S4-FuncEions of the Authority:
sa(fl of the Acq,frrovidis tp ,i;urq=ciiptiinc:i af the obrigations
cast upon the" ryory/,'otq{t *e alloaees gnd the real estate agents
under this Act,and"ke fiute$ and regulaions itade thereundei.

18. So, in view of the provisionslf [he Act quoted above, the authoriqr [25
complete jurisdiction to $egi-d=1the complaint regarding non-

co m p I i an c e o f o b 
|r. g1;i o n r 

*by,;.h 
g. p 

I_9+ o.!. r I eavi ng as i d e c o m p e n s a ti o n

which is to be decided by the adjudicating officer if pursued by, the

complainants at a later stage.

F' Findings on the objection raised by the respondent

F.I Obiections regarding force majeure.

1,9. The respondent-promoter raised a contention that the construction of
the project was delayed due to force majeure conditions such as

lockdown due to outbreak of Covid-19 pandemic which further led to
shortage of labour. Further, the authority has gone through the

Complaint No. 5220 of 2023

Page B of 13



ffiHARERA
ffi.* GUI?UGI?AM

Complaint No.5220 of 202'.1

possession clause of the agreement and observed that the respondent-

developer proposes to handover the possession of the allotted unit
within a period of 60 months from the date of signing and execution of
agreement. [n the present case, the builder buyer agreement was

executed on 09.02 .2077, so, the due date of subject unit comes out to be

09.02.2022. The plea of the respondent company regarding Covid L9 is

devoid of merit as the covid came in 2020. Thus, the promoter

respondent cannot be given,r-q;]..-,.li.ncy on based of aforesaid reasons

and it is well settled principle,:hi: 1,,,p..ron cannot take benefit of his

ownwrong. ', lo.,
c. Findings on the relief/Sou'grh;ts+;r thgcodplainants.
G. I Direct the respondent to fian[,ivLi,, $hysical possession of the

unit with the amin"ities andtfiCtificatiohs.
20. The respondent,iomSiany has obtained the occupation certificate on

22.72.2013 and s,ubsepuently offered the possessio n onzT.o.J,.20z,\but

till date not handedover the possesiion of the unit. The respondent is

directed to handover physical possession of the subject unit within 30

days from the date of this,order as occupation certificate of the pr,cject

has already been ffiined by1t{lom'the competent authority.
G.II Direct the respotdtiht'to'pay interest on the total amount paid by

the complainants at the prescribed rate of interest from the due
date of possession till the date 'oF actual handing over of the
physical possession.

21. In the present complaint, the complainants intend to continue with the
project and is seeking delay possession charges as provided under the
proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under,

"Section 18: - Return of amount and compensation
18(1). If the promoterfails to complete or is unable to give possession of
an apartmenl plot, or building, _

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for ivery
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24.

Complaint No. 5220 of 2t)23

23.

month of deloy, till the handing over of the possession, at such ratet
as may be prescribed.',

clause Ll of the buyer's agreement provides for handing over of
possession and is reproduced below:

11. (a) Schedule forpossession of the Said Apartment
The Company based on its present plans and estimates and subject to
all iust exceptions endeovors to complete construction of the Said
Apartment/Said Building within a period of 60 months from the date
of signing and execution of this Agreement unless delay or failure due
to force Majeure including but not limited to reasons mentioned in
clause 11(b) and 71(c) or due tofailure of the Allottee (s) to pay in
time the Total price qnii*thpI charges and duiiTpaymln*
mentioned in this Agreer\pip,g.ptlyre on the part of the'l]tittee 61
to abide by all or any "f i€t?ls qid conditions olinis Mrrr^rri..-,,Admissibility of delay po,$ffi{ioii'charges at prescribed rate of

interest: Proviso to sectl'brx 1d,$iovides dhat where an allottee does not
:.. ':i: ,, il , f lr,ppfi: 16*- .. . , I

intend to withdra-w,'.f1, tnffifiefrffishan be paid, by the promorer,
interest for every"m. nih of deryiiii,dr. handing over of possession, at
such rate as mayib'e flrescribiitl and it has been prescribed under rule
15 of the rules. Rule 15 has been repioduced as under:

Rute 75. presciibe(iatq.of inr"rr1.'yproviso to section 12, section lg
and sub-section ft).nnd Suhiection (Z) of section 791(1) For the purpose af protviso to section L2; section 18; and sub-

sections (4) and (Z) oj. s."q.9tion 79, the ,,interest at the rate
prescribe,f," sfiallhe the.Siate Bank af India highest marginal cost

Provided ihac:intiaii the itate Bink of India marginal cost of
lending.rate (MCLR) is not in use, it shall be repliced by such
benchma* l,ending rates which the state Bonk of India may fix
from time to time for lending'to the general public.

The legislature in its wisdom in the subordinate legislation under.the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature=, is

reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

25. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
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on date i.e., 31.05.2024 is 8.85%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +zo/o i.e., 10.gs%o.

26. The definition of term'interest'as defined under section 2(za)of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reproduced below:

"(za) "interest" means the rates g .lntrrrrt payable by the promoter or the
allottee, as the case may be. . ",,",.:,1 , .

E x p I a n a ti o n. - F o r t h e p u r p o sei!f4h1!:et a u s e -(i) the rate of interest chacne rate oJ interest cha"fgepb.]Pflom the allottee by the promoter,
in case of default ;hall bb,,eq,1uat to the rate of inierest'which the

HARTRA
GUl?UGRAM

27.

p r o m o t e r s n ql! O g ! p b! 
-g,,yo. 

p gsy' th i, ii o t*i, i r-'c a s e o y a e ya u t t ;(ii) tle iy?re:t payabte by the promoter to the ailottee shail be fromt_!, d?t? th.e promotei 
;egel_ved tlte amount or any part thereof till

the da.te tthi,e: o_mounf'ff':i#':nrie"7tovd inierest therein is
refundeil, ond the interest bri.,,4 by the-allottee to the promoter
shail b{i, fi.ofi tn, dot*fielttortii ;;fr*, in pay,ns"nr" io"in,
promoter till,the dote it is itaid;,'

Therefore, intereit'on the detiy pryfients fiom the complainants shall

Complaint No. 5220 of Z0Z3

be charged at the prescribed rate i.e., 10.8s% by ther respondent/
promoter which is the same as is being granted to it in case of delrayed

possession charges.

28' on consideration of the circumstances, the documents, submissions
made by the parties and based on the findings of the authority regarding
contraventions as per provisions of rule 28, the Authority is sati:;fied
that the respondent is in contravention of the provisions of the Act. Ily
virtue of clause 11(a) of the agreement executed between the parties on
09'02'2017,the possession of the subject apartment was to be delivr:red
within 60 months from the date of signing and execution of agreernLent.

Therefore, the due date of handing over possession was og.02.z0zz.
The respondent has failed to handover possession of the subject unit till
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date of this order. Accordingly, it is the failure of the
respondent/promoter to fulfil its obligations and responsibilities as per
the agreement to hand over the possession within the stipulated period.
The authority is of the considered view that there is delay on the part of
the respondent to offer of possession of the allotted unit to the
complainants as per the terms and conditions of the buyer's agreement.

29' Accordingly, it is the failure of the promoter to fulfil its obligations and
responsibilities as per the ,4gr.e*e.tqqnt to hand over the possession
within the stipulated pu.iod..ffirdingry, the non-compliance of the
mandate contained in sect,dffiffi+t ) read with proviso to section

" I .oir - -18[1) of the Act on lih Frr,";g$1 6-I*,ryoruent is established. As such,
the allottee shall b,*' l'.6/rJ.;! pr;*]toter,,,l,,iffirest for every monrh of
delay from aue $@ftr postCt$i$,e., dg:az:zozz tin the offer of
possession (27.01.W 

{+l gturffemdnths 2 7.03.2024 (inadvertently in
proceeding dateq=g!ft..{Jrjao1\ 

T ,: mentioned as 0s.04.2022.) at
prescribed rate i.e.l s%=q_., ir p". pfoviso to section 1g(1) of'the
Act read with rule 15 11#ffiIffi.,'

c. Directions of the,-rufholiUi,.. 
e , 

.

30. Hence, the authorfi.y lr"*bv fr{.{tt ir'otaer ina issues the folowing
directions under"*ion; 

.37 9J-the-'4c,t, to ensure compliance of
obligations cast upon the promotbr as per the function entrusted to the
authority under section 3a(fJ:

i' The respondent is directed to handover physical possession of the
subject unit within 30 days from the date of this order as occupation
certificate of the project has already been obtained by it from the
competent authority.
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The respondent is directed to pay delayed possession, charges at the
prescribed rate of interest i.e., 10.85%o p.a. for every month of delay
on the amount paid by the complainants to the respondent frorn the
due date of possession 09.02.2022ti11the offer of possession plus two
months i.e.,27.03.2024 at the prescribed rate 10.85% p.a. as per
proviso to section 18(1) of the Act read with rule 15 of the rules.

The rate of interest chargeable from the allottees by the promoter, in
case of default shall be cha,qg.gda.t the prescribed rate i.e., 10.85% by
the respondent/promotei\ same rate of interest rnrhich

the promoter shall be liab allottees, in casr: of default i.e.,

adjustment of interest for the

y, after

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 31.05.2024

Complaint No. 5220 of 2023

ii.

iii.

v' The respondent is directed to pay arrears of interest erccrued with in
90 days from the date of order as per rule 16(2) of the rules.

31. Complaint stands dispos;ed of.

32. File be consigned to registry.

Member
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