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ORDER

The present complaint has been fi]ed by the complainant/allottec under

secti;n 31 of the Real Estate (Regulation and Development) Act' 2016 (in

,rro.t, tl" a.O ,"ra *ittt 
'ule 

28 ofthe Haryana Real Estate (Regulation and

Developmeno Rules, 2017 lin short' the Rulesl for violation ol section

, r,n,, ,,* o., **t"in it is inter alia prescribed that the promoter shall

te ."sponritr" fo. aff of'figations' responsibilities and functions undcr th'

provrsion ofthe Act or the rules and regul3lions made lhcreunder or lo thc

allottee as perthe agreement for sale executed inter se

Prse 1 of22

1.

Versus

M/5 Bl'Tl'Lrmrted
omcedtr_ l\4 I l. viddle Citcle' Connaughr L'rcus

New Delhi_110001.
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Unit and Proiect related details

Th€ particulars oi unit details, sale consideration' lhe amount paid by the

.o-ptuinunr, a"," otp.oposed handingov€r the possession' delay period' if

any, havebeen detailed in the following tabular form:

2.

'Terra', SectoF 102 Gurugram

Group HousrnsTowers

299 oi201? dated 13 10 2017

83 of 200s dated 194 oi 2011 dated

os.o4.2oo8 P.4.7a-2011

REI(A registered/not
register€d

DTPC Licens€ no

3.10.10 t9

OUNTRYWIDE
ROMOTERS PVT

04.04.2025

SUPERBELTS PVT,

LTD and 3 others

23.18 acres

T-21-903,9 floor

lc98 sq. ft

03.01.2013Date of executio. of Flat

.-oot"" rc on", Possession ol the

itnit to tte P"rctgt:!:lr- Y!!!!!l

s-1 The Seller/conlirmittg PorE

i'

I

l8
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1.5 "Commitmett Period" shall neon

sublect to-Farce MoPure ttrcumstames 
,

tnrcrvention ofstotutot! authot ttt6 ono

Prr.hoserts) harnq onelv complte'l

wih all its ohhsauon\' Jornohttes ot

,1n.,nenrurcn. os ore\? tbed/ rcquenctt

bv Sette ronf mmg rotry' undet nt\
i,reenent and not beng tn deloutt

u'ntler anY Po ut th6 AgeMt'L
lnctudng bt not lmtted to the hnetv
poyment of nstalnenr\ ol the sdte

Commitnent Penod l'he

Seller/Canfrnng Parb/ sholl be-

nddtionollven tled to o Groce Pettod ol

t80 dovs'alrer the erynY af the 'oi
comnimenr Penod Jor maknq oJftr ot
possession of the soid Unit

tinsiaeratiin os pet the pdvment plon

alrerl, DewloPmenr 'horge' 
(l)'l

sromo duv and o er thorge\ the

setteirconttrmtns Patry shott offer Ihe

-*".sro, ,f the Untt to thc
'Purchaser(s) within o Period ol 42

-i"*" t oi the dste ol sonction ol
the buitehg ptan or execution oJ Ftot

Buver's Aoreement, whXhever ts

toier.

Conplaint No 4540of 2021

03.01.2017

lcalculated from the date of buvcr's
Du e date of Possessio n

Rs. L32,06,33I /
[As per page no.60 ofcomplaint]

Totaisaleconsideration

Rs.99,46,6721'

(As per SOA page 76 ofthe complaint)

01.I2.202 L

Total amount Paid bY the

Termination letter 1'r
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Il I occupation certrficare 2+.08.2022

l1

t:,

Lesal notice sent bY the

complarnant to the

0a.02-2022

0t.04.2022

lAs on pase no- 98 ofthe complailtl

B. Facts ofthe complaint

3. I he complainant has made the following submiss ion:

l. Thit the respondcnt issued an advertiseme't announcina a grouf

housing project called "Ier'a' situated at Sector3TD' Gurgaon and invLtcd

applicaiions from prospective buyers for tbe purchase offlats in the said

2. That bei.g caught in the web oi false promises' the complaiDant entcred

into a Flat Buyer's Agreement dated 03 01'2013 with the respondent for

purchasingtheresidential flat/ unitbearingno T2l_903' IrloorNo'' in'l'21

l owers. lo. a total consideration of Rs 99'46'671'20 and was allotted thc

abovementioned flat measuring super built

sllotment letter dated 07 12,2012'

3. That the total sale consideration for the flatwas inclusive of the basic sale

price of Rs 1,04,89,500/- prefe'ential location charses oi

Rs.1,048,950 00/-, DC of Rs'9'23'076/'' power backup charges of

Rs.1.00,000/', club nembership charges of Rs 2'00'000/'per unit along

w,th IFMS of Rs.99,900/- Fire Fightin& Electricitv Connection and Pow€r

Back-up Installation Charges of Rs 1'99'800/- lt is pertinent to mention

up area 1c98 sq.ft. vrde

I comDla'nr No.4s4q of?022
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herethat the complainanthad obtained a loan from HDFC Eank and opied

for subvention scheme whereby th€ instalments towards dre loan

payment was to be paid by the respondent since the entire loan amount

ha.l been disbursed to the respondent directly' however the respondent

has lailed to remit the instalments and thus' the complainant was

compelled to remit the said instalments for repayment oithe said loan'

4. That as per ctause 5 rcad with clause 16 ofthe agreement' thc due dalc ol

handin8 over possession was wrthin 42 months from the dat' oi thc

sanction oithe building plan or execution of the agreemcnt' whi'hever is

laler Additionally, a gracs period of 180 days was also provided to

handover the possession ofthe unit'

5. .ltistofurthermentionherethatthecomplainantmadeseveral 
requests

and sent various remin'lers to the respondent to give possession ot the

unit and intimated the respondent about the gross del:y causcd bv thc

rcspondent in handing over the possessjon but no actron was takcn lrom

thc respondent side on thisbehalf'

6. That in orderto cover-up the delay€d actions'the respondent wronglully

issued a l e.mination/cancellation intimation dated 0312'2021 to ihe

complainant wbich was not accepted by the complainant' subsequentlv

the respondeDt issued a notice offering possession on 20'12'2021' which

.learly demonstrates the mala fide tntent and attempts to mislead the

comPlainant.

7. ]'hat the complainant paid a totalofRs'99'46'671'20/_ towards the entire

sale consideration, howcver' ihere has been no delivery ofpossession lt

rs peftinent to note that the payments demanded dated 19 02'2013 tor

Rs9,24,539/-, 19'02 2013 for Rs'32'42'168 and 03'05 2014 ior

R.26,7 3 533 / have been paid to the respondent directlv f'om the ba nk

rbrwhich the iDterestis been paid bv the complainant only
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U. Thaton visitingthe site, the complainant realiTed that the construchon on

rh. site was not as per the construction plan and brought this to the

knowledge of the respondent repeatedlythrougb personal visits' leiters'

and mails butthe respondent companyas usualassured that the delivery

oithe flat would be given as per the dates specifled in the Agr'cmcnt

9. lhat thc respon.leni companv in an attempt to dupe and detraud thc

complainant ofits legitimate rights continue'l to lure the complarnant to

believe that the flatbooked byhimwill be delivered and initi:ted a round

Df ncEotiations with the complarnant in order to amicablv resolve the

,s$,e and chose to offer discount ontheprice being dcmanded by them'

10. That the complainant being aggrieved by the non'ofierins of posscssion

and delay of more than 6 years in the project' sewed a legal noticc d'ted

01.04.2022 exercising his right io withdraw from the prolecr in rerms oI

Scction 18t11(al and 19[4] due to the inordinate delav causcd bv the

rcspon.leni and refunding the entire amount ot Rs 99'46'671 20 lllrt hid

f c".!r-"I'b.s4d"r,0,
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been remitred by the complainant and HDFC Bank within 15 dtvs from

rhe date ot the not ice, with inl erest as applicable' 
I

I l. Il is p€rtinent to state lhat neither any response to the sard nltt( e wa5

grven by rhe respondent northeamountwas refunded'Afier losilCdll rhe

hopes the complainanl approached the Arrrhnrirv Ior redres$l oI hrs

srievdn.el
C. Reli€l soughtby the complalnan! 

|

4. The (omplainanr has soughr following relief(s): 
I

i. Dir€ct the respondent to rcq&lipPpa'd-up amount or R5'Pe'45 671l-

5

along witb interest

On the datc oihcarinS, the authority explained to the respondent/promoler

aboul thc contraventions as alleged to have been committed in rclarron to

scctioD 11(41 (al ofthe Act lo plead guilty or not to plead guillv

Reply by tbe respord€nt

1he respo ndent has conteste'l the complaint on the following grounds: _

l.'l'hatOn 12.08.2012, thecomplaina'tapplied lorthe allotmeDt of aflatin

the project "Terra'and opted fbr the construction linked pavment pl'rn'

1he respondent vide its allotment letter dared 07 12'2012 allotted unit

no.T2 I 90 3 ltentativelv admeasuring 1998 sq' ft ) to the comP]arnant a nd

thc Irlat Buyer's Agreement was executed between the partres on

0i1.01.2013. lhe possession oithe flat was to be handed over wthin 42

months from the date oi sanction of building plans or exe'utron of thc

agreement, wh ichever is later and further a grace period ot Iu0 day! w's

agrced therein subiect to force maieure 
'ircumstances 

and timely

payment of instalments' The respondent raised demands as per the

agreed payment schedule, however the complainant defaulted in the

paynlent of instalmeDts. The reminder notices dated 19'122012'

D.

ComplarntNo 4540or2021
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22.02.2073, 05.082015, 04'09'2015, 05',102015', 09',11201s',

09.72.2075, 21.01.2076' 20'022A16' 17',O5',2016 22062416'

22.07.2076, 06.032077 ' 17'04ZO17' 22-O6',2017 ' 27 ',-122417 ',

07.03.2018,09.04.2018, 10'07'2018 and last and linal opportunjly

notices dated 05.01.2017 and 22'082018 were served upon tlre

complainant ior clearance oioutstanding dues"

ll It is submitted that tbe respondent had diligentlv applied for Regislralion

oI thc Project in question i'e' Terra" loc'ted at Sector :'l7D' (;uru8rrnl

including Towers_T'20 to T-25 & Ews before the Au$oritv and

accordingly, registration certificate no 299 of2017 dated l3'10 2017 was

issued by theAuthority wherein the registration ior the said project is vdltrl'

Thereafter' to make sure that the project is not delayed anv further' the

respondent has arranged iunds and completed the construction of dre

project and completed the same' The respondent duly applied lor Srrnt oi

Occupancy Certificate before the conce'ned department and the samc was

granted in principal on Og-12 2021 and despite serving the complrin'rtrt

with tcrmrnation letters dated 10'122019 and 03'12'2021' as a goodwiil

gesture the respoDdent offered the possession of the unit to lhe

complainant vide offer of possession letter dated 2012'2021' Thc

complainant continued to be in breach ofthe t€rms ofthe agreement and

deliberately lailed to clearthe outstandingdues and to take the possessron

ofthe unit. Therefore, the respondent was left with no oiher option but to

terminate the uDit ol the complainant vide termination letter dalecl

oB 02-2022.

That the complainant approach€d the respondent through a broker' namclv

''Mall View" aft$ conducting due diligenc€ of the relevant real estate

geographical market and after ascertain'ng the financial vlabilitv of the

same. lt is further submitted that complainant is an investor af d has booked

Complarnt No.4540 or 2u22

l!l
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the unit in question toyreld gdintulreturns bv selhngthe same h rh' oncn

IV. That the complainant falsely stated that the timelv payments werc made bv

the complainant:s and when dernanded' however the complainant nradc

several .lefaults in making timely payments as a result thereof' responde t

had to issue remiDder letters forpayment ofthe outstanding amou nts'

v. It is pertinent to point out that till date' the complainant made inord'nate

delay in making timelv pavments ofinstalments and the delav is contnruinS

since the complainant has not €leared the dues Hence' the pro)ccted

tinrelincs for possession got diluted due to the defaults committed by

various allotte.s includinglhe complainant in making timcly pavncnlr'

VL In terms of the Rules, the Covemment prescribed the agreement lor salc

and specified the same in AnnexureAofthe Rule 8(11ofthe Rules Rule 8t2l

provides that any documents such as allotment letter or any other

document execute.l post registration oithe projectwith the RURA betwect

the promoter a.d the allottee' wh'ch are contrary to the form of the

dgreement for sale, Act or Rules, the contents of the form ofthe agrecnent

torsale. Act or Rules shall prevail'

VII. lhc parties had agreed under the Flat Buyer's Agreement to attcmpt it

amicably seBling the matter an'l if the matter is not settlcd amicablv' to

refer the matter for arbitration' Clause_17 ofth€ FBA is reProduced below

for.eadY reference

''1? Di\pua Resoluton' All o' on! disPutesatising oLt ol or ouching upan ar tn

,,r,ri ." t,,,,",' "' r"' -'' 
on al ttt- 4de' aeat -t' P' nrdu4 n hd 

: :
t tlr. rt- p e' at @n a' d \ oro N thP'| "ot anr t hP -Ptpe\' i /'ght'
ini i"iri", ,na' 0" *u'o 

"''cobtv 
bv utuat dis'usion' Ionine whtch the atnle

'i'"r'ui" ,iili ,*"*n *'*'tia; The otur.rotion Praeedinss shott be !!ave' ncn

hv rhe Atbdotbn & Canciliaton Act 1996 ot ont stotutar! o cnlien$

i*.,i,i ", 
..:. "" " ""'-""'aet "at 

tat e. n" b''no a @' e I \u'' i'i "'' "

h.ld th. a'birati'n proceedinls at Awuoan fhc Prt'ho:er(\) herchr onlnn\

l'dgc 9 ot 22

f -,',-,, ffi;l-"',,,
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porsession was to be handed over wiihin

sanction of building plans or execution

alons with 180 days ofsrace period subj

.nd circumstaDces beyond control of

timclines for possession are based on

contemplation oithe respondenr that the allottees would hugely deiault in

makingpayments aDd hence, cause€ash flow crunch in the project

1X. lhat with a view to wriggle out of the agreed upon rerms betwccf th'

parties, thecomplainant is seekrng refund with interest' ln thiscontert' ii is

submitted that prior to entering into the transactioD' the complainant had

at the stage ofbooking lts€lfagreed as lollows

''tl1 The ApPliconl, hds lultt undelstaod ond ugrees thotin cose the apph'ort(s)

t",,a"*'iia** ^''g'i - 'utundets 
hi' dttormnt t'at onv rcosan whotsaevet or

,,iir,r,r,,^" i^n" "Pon! 
ot 18 sote d''rctioh 

'hatt 
be withn ns nltht k)

;;:;i,";;** the bookins/oltatnent/oppttcotion/asreeneht ontl shott ta4e'i",,i, 
,^* ond Non Refu^dobte Amoun3 poid bv the Appti'unls) the

^".'"',,,),,,,,',",i 
*r*a,* '"nDalr, Ia' tti tetr\d n -n\ aad'|"' ur1a | \'t t

,,,,-i,"tr"-,"'*'u' t\P Qtu|doDtP d4o'n' tP olt"t dro" t'rt)" - - '
'".,i.i"i 

"*'*"**, 
1 dbP 'tr':.' r't\'

Anhh ortt't ldat totheAppt"adl'ti4hadt4)tttPt 'Ltonnp rot t -

.;),:,;,";""":", '.",v;q ' rci ''e oa'" 1tu\ *a'n'l totthe 'Lt'' 'att''
',u",o, 

"t,h.Un, b, h" 'o.oo" 
b onrtlrd paa t

rrt" Ja .ra"*tu'aing -as reaffirmed vide clause 7 3 of the agreement

which reads as under'

'7 3 The Purchaer9 has flllv undetstnod ontl ogrces that in Losc the Pur'hase4t)

nrncels withtlrows; surcnde$ hk ottotnent lot anv reoson \|hoBoevet at onv po n

to suth opponment ond the Pu*n*'[t *"n'''
ve no doublt qs to the independence ot ily'Nntolll

shott not .hott.nge the tane. rhe fbtanon
Eaqhsh tansuage ond de.sbr oI rhelA'bihoto'

c6u ol rhe pnceedhss/oword \hott 

Iriot 
d

ed that the complainant has in{ulged in a

sublniited lhat
I

om 
Fhe 

date or

I

. rle prorected

rhor he sholl hove no obiection

fiorthe Purcho 4s)shott ha

ol the Kid Atbitrotot ond

prcueding' sholl be hel.l in

including but not linite.l ta

binding an the parties."

his reeard, it is submitt
is

ft

vh

.s)

Ii

wl

(s
I1

Iti

:nt(

t.selective reading ol the clauses ol the

p

2

r
f

Lg

rtg

in

f
)i

h

d

Conplaint No. as4p oI2022
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-db* 
c,unLren,q,t

!l

nt tne.J,en Lhe 5ellct /tonli'ang PotD atB sot? dt\n?tbn nov 'on4d/t 
in '

ii ,ii,).**"i *o 
'n.;,r{?; 

Eom'st oaev ond Nan'Petuadobt? Adolnr potd
"o' 

,i" ,rl.,nr'",, . ' rhe Pu th;se4 ! shatt op p'oa ch the \etk' /con[nqnq Pot'! tot

ii.,, 
","*.,r 

*t. "* *" 
*u*t'onfirnns Pot ry'hatt'e[und the botoq " onourt e",ii,"i,ir,..*^ 

"u. "net 
dPductins rhe tonei MonPt aad \a1'R?turdabte

"r.,i,n ""r 
r,t *n", r.**t due ond povabte br thePurchote(' to the

i,i,,o,*,t'l ,,i*, *t ,"rest dnd canpensdtion ithin (12a) Pne Huhdred

lwenry Dots f.on the doz ol sole ol the Unft bv rhe Seltet/Cohfmthg Po'tv to onv

copies of alithe relevant documents have been filed and pl4ced on the

record. Then authenticity is not in dispute Hence' tbe comPhint can be

.lecided on the bas,s oithese undisputed documents and submlssion made

by the parties

lurisdlction of the authorlgE.

I l'hc .ruthority obscrves that it has

iurisdiction to adiudicate the present

E. I Territorial iurisdiction
q. As per nonfrcanon no.

nnd Co u ntry Plan n ing Department, the ju risd i'rion o f Rcal Iista !c Rcgulatory

Authority, Gurugram shall be entire Curugram District ior all purposc wrtlr

ofijces situated in Gurugram ln the present case' the proiect in question rs

situated within the planning area of Gurugrarn District''lberefore' this

autbority has complete t€rritorial jurisdictio' to deal with the present

E.ll sublect matter iurisdictior

10. Scction 11(a)(al of the Act, 2016 provides that the promoter shali h'

responsible to the allottee as per agreement for sale' Section 11(41(Jl is

reproduced as hereunder:

(..ti.'.11l4llil
" "'"i) 

, )l"l)',, ,' a, duot an'.'e'pon-art..oat t, Iaa''nd' \'
'""";:..;; ;."" A. '. 

,i",'t. \ and.ooltonon. ,odp th,el4d ..to

"', ''i'"i"|' 
i' 

"'" "s 
*'"1' tot '-P at ta'\P o 'o. ot'on at dttnt.' "

Pagr 11o122

,*l

t€rrltorial as well as subje't matter

compla,nt for the reasons given below

1/92l2017-1TCP dated 14.12.2017 issucd bv l olln
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Complarnt No.4540 of 2022

ot the case mo! be till the canrevan'e al alt rhe o\nn'nts ptl)tt ar

t',iai,i' *,ni.i.,t *, ' th; ottottee\' ot thecan or areo\tathP

^.o.|;tbn 
of oltattce\ot the conpetentau|hontv o: the to:c n t! be

Scction 34 Functions ofthe Authoritvl

" 
t n ot fi . A- o n\'dP' Lo Pt -,t e - o+ pt at - vl t \P rbtto" "n r L uDo"

,,"\i"-"*". i, ,t""* . -a Pteot'taaoo?n f @ r"r In t
th e.ul es and re g u I a ti ons na d e th / e und{

,, s". i" "i". "i 
ir," ;rovisio.s oi the Act quoted abovc' the authoritv has

completc jurisdiction to decide the complaint regarding non_compliancc ol

obligations bY the P.omoter'

t. tindings on the obiections raisedby the respondent

F. I Obiecti on reEarding jurisdlction of the 
'omptaint 

w'r't the apa rtmcn t

Urv...,et""."nr "tttuted 
prior lo (oming inlo lo' 

'e 
ofthc acr'

r ' ir," ' ^n, "*n, 
.rtmrr-d thdl ine con'plnrrr r' ne'rhrr rr d'rLa n 

'h " a ''
tcnableand is liableto be outrigh tly dismissed as thebuycrs aSrcemcnt was

.xe.uted betiveen the parties prior to the enactment of the A't and thc

provision of the said Act ca.not be applied retrospectively

1:l The authority is of the view that the provisions of the Act are quasr

rctroactive to some extent in operation and will be applicable to the

agrcements for sale entered ioto even prior to coming into opcr'rtion oliln

Act where the transaction arc still in the process ofco plction IheAct

nowhere provides, nor can be so construed' that all prevrous agrce'n'nls

would be re written after coming inlo force of the Act''lhcreforc thc

provisions oithe Act, rules and agreement have to bc read and interpretcd

harmoniously. However' if the Act has provided for dealing with cert'rin

specific provisio.s/situatio' in a specrfic/particula' manner' then thar

situation would be dealtwith in acco'daDce with tbe Act and the rules after

the date of coming i.to force of the Act and the 
'ules 

lhe numerous

provisions of the Act save the provisions of the agreements madc b'tween

the buyers and sellers.'lhe said contention has been upheld in thc landnrark
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judgment ol Neelkomal f,eattors Suburban ht Ltil ys UOI dltd others

(W,P 2737 of 2017) dectuhe" on 06'72 2017 whtch provides as u nder:

' t tq nttpr the otorla4s ot k uor 18' the d?to\'n haadrg avt Lhc por'd\\tan
"- ":::';;';:,;;;;;;; i;; ihe da;e d"at@red 

'|n 
de aare"aent h' ot"

;;;;;";;,;;;';;;;,"..,,, ""d 
i? otto't"e Fi' 

'o 's 
tPs4@t'o' u'd?'

RFr.A ulti t\P orov \ion' af RED.I' the p'a4oPt ] a^er o |a('rrv tu

te \P the dotP ol I olptPron't p'atP' t o4d d"- lot " 
t\P'"np bnr" \etttal

;";;;;i;;';;.;.;.",'".piotc a*rns ot .onr'o ' baw"'n tqP ttat

nurchaser ond the Prcnoter-'
,. i" ii";,'i.a" a" *d thot obon roPd pto \an'ota?Rto"l erct
- ,;a;"'.^,,,, ;" ,", "," 

t\Pvna!to Qde P'tent be hdtt4e o 
'|ettaa'avP';;';'";:: ;;;;;:, ;; it"., 

""1 
;Nn aa ttot sound ne lotid'|l at 'h'

7,,.'-',".' i, nrw .i** * chatlensed' tne Potroaent t\ \oflpPt"nt

i:J";ii';;"i'J.,i i.",,,",^s rcdoic.t'v' o' *"oo' ve 'tcat ^ 
tu"

'Ji"ili 
^i:,- 

ii;.i ;" "ffi subs,"t,no exN'ts odrcduot 'ien'
bPtueeh the Dot t 

'es 
in he loryq pub/[ r'er?! wP do rot haP ory ouuot

i) .") .,^iii", 't'' aw i" ien taned 'n 
tne torsu puott"t'te 'L

"t'* ' ;t"'*"tt *"dv *a a*usior node o' thP rng\at lc!'t b\ th"

\1,'i.ai"i'ii.i,,,*i'i s"t"'t codn';tte?' \ t suhttt'Pd tt delorPl

tl r'r.,r,"r, in lpp1,rno.173 of20l9 (itleda( il'agic Eve Developer Pvt Ltd' vs

tshvrer Slngh Dahtya, in order dated 17'12 2019 the Haryana Real [state

ApPellate Tribunal has observed'

o;eenent lot sote h liobte to be isnored

tt. ,* *."iill""i"'il"' ."i'"'""'i'""*"""a **pt ror the provisions whrch

have been abrogated by the Act itself Further' it is noted that the builder

buyer agreements have been executed in the manner that there is no scope

left to the allottee to negotiate any of the clauses coniain€d therein'

Therefore, the authority is of the view that th€ charges payable under varioits

heads shall be payable as per the agreed terms and conditions oi the

agreement subjectto tbe corldihonthatthe sam€ are inaccorqance with the

vre. ou olrtbad t&6'inn
p vt\tuns ol the A.t ak qLa\i

we are of the consdered

1.n gp.,. ,r.
:];aut.'|d1bPe.lilledlolh"lnteI4.|l1dlvPopn\\a'
i;;:;;.;;;,;";t;;;;;";;..,,"vdea n Rut? 1s ot d? 'ute.o4d 

one rd"d
';:;:;"i:;;;,i;,:;;;;;t; iote ot co'pq*tio^ nentoned rn the
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plans/permissions approved by the respective departments/competent

authorities and are not in contravention of any other Acf rules and

regulations made thereunder and are not unreasonable or exorbitant in

nature. Hence, in the light otabove_mentioned reasons' the conteDtion ofthe

rc5pondenr w.r.t. jurisdiction stands reiecred'

F.ll obiection regarding complalnant is i! b'each ofagreement for non

invocation of arbitration'
,u. ,t" -'p"ii""i ."l*in"Jir'at tr'e comprai"t is not maintainable ror the

reason that the agreement containsan arbitration clausewhich reiers to thc

drspute resolution nlechanism to be adopred bv the parties in the cv'ft 't

17. lhe authoritv is of the opinion that the jurisdiction of the authoritv cannot

be tettered by the existence ofan arbitration clause in the buvefs agrcerrcnt

,s !t mav be noted that section 79 of the Act bars the iurisdiction of crvrl

courts about any matterwhich falls witbin the purview olihrs authoritv' or

the ltcal Esmte Appellate Tribunal' Thus' the intention to rcndcr such

disputes as non arbitrable seems to be clear' Also section Su olthc Act sa)'s

thai the provisions of this Act shall be in addition to and not in derogation of

the provisions ol any other law for the time being in lorcc [urther' thc

a uthority puts reliance ofl catena of judgments of th€ Ho n'b le Supreme (lo urt

particularly in National Seeds CorPoratton Llmiteil v M Madhusudhan

Reddy a Anr. [2012) 2 SCC506, wherein it has bce' held that the remedies

provided under rhe Consumer Protection Act are in addition to and not in

derogation ofthe other laws in force' consequently the authority would not

be bound to refer parties to arbitration ev€n ifthe agreement between the

parti€s had an arbitration clause' Therelore' by applying same analogy th'

presence of arbitration clause could not be construed to takc awav the

jurisdiction of the authorilY'
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18. lurther, in Aftab Singh and ors v f,maar MGF Land Ltd and ors'

aonsumer cas€ no. 701 of 2015 declded on 13'07 2017' the National

Consumer Disputes Redressal Commission' N ew Delh' (N CDRC) has held that

the arbitration clause in agreements between the complainants ard builders

could not circumscribe theiurisdiction ofa consumer' The relevant paras are

reproduced below:
'le sLDDott b the obove !P\ i\ ol'o lent bv secdon ?9 ot t he ru eqrlt-P'an"d

neot Ll:ioe rn.outono' ond Dev?topnPar) act' 2016 Uo'
F,hb Ad- t- seclton ?a ot thP wtd a, t ?od\ o, rottow\''" -""i-i", 

"i *"a"..'to'L 'ourt shotl hove il'ndhtton to

-r",i. ii, *n - p'' *a's n rc\p*t ot ont no'tq ||htch the

Allhn,ito or oc odttd@ ns oltrret ot the APDettote t bunot B'"-i*i"a tt o' "ae' o'i att @ deter tce and no tntunttion

.nltii" i.^i"a o, *v.*" 't on?' otLho ry i rc\pP't aturt
;,;;,;r;; ;,.i", 4,.,.,u'.\ua ace ot o'! paw' a nt ?''i ed bt

atunderthkAct."
h, on thl\ be seen thotthce'd prcuaan ?rprcsttous6Inp l"t\o4uonal
',"""),":)"i"1ii 

'^ 
*'iia 

"r "n; 
do".et whnh the R?at Eno," Reeutato'!

\l*i"i)* "iiit,"',ii*a", 
s,i+P rcn t I t oJ'ecton 20 ot t^P Adi'd@uns

"li'iL7l^*i) 
"-a* s"t''sdtion tlt ot ktrcn 7I or the R?al rtb'e

ili,;i;"!i,',ii*liiw"*a unda s?,ion 4r ot the Eeot t'totc A'1.t.'

i:;;;:;;;";,;;;i;;;;;; i".,e n t^w otthc bindnodrtLnot th? Hon'bte
';:::;;;;;";''; 

^ 
i*.*om ts,pruj *e '*tPt\/dspute\ 

whtrh thP

1,i,:i,,it"' 
",,a", 

t'eieot t*iu ea ore 
"-oo*cred 

b datde e rc+
',iii,iiiiiii ii.-u.t.^at^e - Atbitrotion Asreen'nt between the paftin n
stli ni|ers *nict" a o torse ertenl ore sinitat to the disputes foltins fo'
rcsolution under the Consrne' Act

q" r"n,"ouenLu w" unneuuunglr eter the gud?oLs behdJ ot thP

o.ta- ""a niu na on Aftntu on Clouse tn the olote-stotPo xtno ut

i::'i::^;;; ;;;";;,i,; i.;;r,ion' onlt d" Buttdq conqoL' "u,tbP
fh;',;;:;,:,';;;;; ";;";"; 

Foro norwnh'tondha Ih? ad?ndnpna node

oiedons ot the arbfiotton Act-

,r. whu"':;;il;il; ;;-i""," ot 
"intuin"trtitv 

of a compraint before a

consumer forum/commission in the fact ofan existing arbitration clause in

the builder buyer agreement, the hon'ble Supreme Court ln case titl€d as

M/s Emoar MGF Lond Ltd' v Afiob SiI.gh in rettsion petltion no 2629'

30/2018 in civit appeol no 23572'23513 oJ 2017 dectuted on 10'12'2018

has upbeld the aforesaid judsementofNCDRC and as provided in Article 141

f;.ph", r.4s4o "r,0,
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ofthe Constitution of India, the law declared by the Hon ble Su

shall be binding on all courts within the territory of India and

the Authority is bound by the aloresaid view. The relevant

judsement is reproduced below:

0 of2022

ccordingly,

"25.1h6 Court n the senes oliudshents os naticed abave considerPd the
ptovkions ol consuner Pratection Act, 19A6 as wetl os Arbiiotion Acl, 1996
ohd laid down thotconplatntunder Cohsunet Ptotatian atL beinq a EpcLtol
re nedy, d espi te th e re bej ns o n d rbi ia ti on asreene nt the p tuceed ing lbe/ore
t on,ra"t t bt ua hove b go or oh.t no "ftot ona tpd b\ Coc u d Fo, "n

A.t,1996.fhe renedy LndcrConsuhet Protection Act is o rened! ptovtde.l

oh rcjectino the opplicotian. There E reobn lot hat i htet)ecting Prccoedi Ns
Lnder Consun.r Ptutection Acton the strcngth an arbtiorion ageeqent b!

ta o consunet when thet. is d defect in anJ soods ot seNices The cofiploint

Ptorpt ton k t h.onlned'o onpla,nt br.on\uher o\ d?fn?d uad"t the A.t

means ony allesotion in witins node by o .onploinont hos ahp been

eqtoined in Se,ian 2t(t or rhe 
^L 

The rciedt undet .he Ca+'u4?

for delect or delciencies coused br a sedice PrcvideL the cheop ond o qrick

'c4.dt ha. been ptodtJcd tothP rcn:unet n\t.h itthPobtP' t and putpo,p'
tfu A.tos nottLed abore

20 l hereior., in view olthe ahov. judgements and considcring thc provrsion ot

thc Act, the Authority is ofthe view that complainant is wcll within his rLghLs

ro seek a special remedy available in a benelicialAct such as lhe {ionsunr.r

Protection Act and RERA Act, 2016 instead oi Soing rn for an arbitration

IIence, we have no hesitation in holdingthat thisAutho.ity has the rcquisite

turisdiction to entertain thecomplaintand that the dispute does not require

to be referrcd to arbikation necessarily

F.lll. Obiection reBardingthecomplainantbeinginvcstor.

21 I he respo ndent has taken a ttand that the complainant is a n invcstorand not

consunrcr, theretore, hc is not entitled to the protection ol lhc Act.nd

cntitled to filethecomplaintundersectjon 3l oltheAct'lhe respondcnt.'lnr

submitted that the preamble of the Act states that the Act is enacl.d io

proiect the interest ol consume.s of the real estate sector. The Authoritv

obscrves that the respondent is correct jn stating that the Act is enacted to

protect the interest of consumer of the real estete sector.
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principle of interpretation that preamble is 3n rntroduction oia statute and

states main aims and objects of enacting a statute but at the same time thc

preamble cannot be used to deieat the enacting provisions of the Act'

f'urthermore, it is pertinent to note that aDy aggrieved person can file a

conrplaint acainst the promoter if it contravenes or violates anv provisions

of the A.t or rules or regulations made thereunder' Upon carelul pcNsal ot

rll the t€rms and conditions of the suites buyer's agreement' it rs rev'aled

that the com plainant is a buver and paid totalpriceofRs99'46672 /_ to thc

promoter towards purchase of a unit in rts proiect At lhis strge rt rs

imporiant to stress upon the definition of term allottee under thc Act' the

same is reproduced belowfor readvreference:

tt, a a e" n,elauoruto,eole oPp,oE taear'th' p -a4 a"h "
" " . )ni ."*'.-'. o,n'ns- a\ the'a'' lov b' ha' b"e1 o\-ttpd J t

'dndhet o: lrcPloto ot lza?rtald) o' o'h"NrP no4-l'"Pd b th-

;;;;;;"' ;"; '"''"^ *" p'a^n rha 'ubaquPnLt! o dtt- th' '-t l
.ri,.""iin*on ,"+ tt;n 'tu or ohe,Re but r"e' ' t t" t'd" o

pernn n wnoivcn pnt apo'tnent ot bundhs asthe 
'ase 

navbt 6

, r",i"" "i,U"i. 
."*roned dPfi nrtion or "aloriee" a' s"ll J\ rll (l'' rt rnh

and conditions olthe apartment application lor allotnrcnt' it is 'rvslil 
clc'rr

that th. complainant isallottee as the subiect unitwas allolted !o hi by the

promoter. The concept ofinvestor is notdefined orreferr€d in the Act' As pcr

the definition given under section 2 of the Act the'e will be " promoter" nnd

'allottee" and there cannot be a party having a status of "investor ' The

Maharashtra Real Estate Appellate Tribunal in its order dated 29 01'2019 in

appeal no. 0006000000010557 titled as M/s S/usnd Songam Developers

Pvt. Ltd- vs. SdtYopriva Leosing (P) Lrs And Anr' has also held that thc

conceptofinvestor is not defined or relerred in the Act"lhus' thc'onte'!ro'

otpromoter that the allotiee bei'g an invesror is not entiiled to protccnon or

ihis Act also stands reiected.
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c. lrindings regarding reliefsought by the complainant

C,l Directthe r€spondent to refund the paid_up 
'mount 

alonSwlthitrtercsl'

z:1. i" ir." p."t"", *irplain! the complainant iniends to withdraw lrom thc

r' ole( I dnd r5 \eeking rerurn otthe druJnr pardb\ hrn in rc\pr(r nt\uLr' r

unit along with interest as per section 18(1) of the Act and the same is

reproduc.d below for readv reference;

'section fi: ' Retun of amount and compen$tion
tait t I tn" p,"a.t", ioit' t conptete o' s uhabte ta stve po$esioh ol un

a.n nent otot arbuldtnlt'
.i',,:,.,',,",,, "',,,'.,1",.. al he asrc n' d ta'' o P o -' \t' l e' -

h, J!^ )at Pt t \ tn?nt"tpe.if?dIat-a'o'

"'". ,: 
" 

. - ,-'", , at hn bu'ne| o' ) a dr-t tn -"nt

,,,i",,"^-,
n",noi*riooi"oaa. anatutheo otte6' n cosc the ottottee w[he' to'"'i"*""ii.'" a,,",*, wrrobt PIbtuon" o"vaLh '/n'd d\-1nbl

,",i,,.,t 
" "-.i", 

*,.*.t bt hin n'e'pe'tolthotopartdcnt'rtot'
;u dds. a' th?,a'? nar bc w h ntPtP\t ot su<h rote o\ mor bP

i*,"1 "i , ,n" wnaf a,t'dine conpensdri'n in the nondet a' uovntet

un.letthts Act.
r'ii,a"a rn""*u" - At""u does not ihtend Lo qithdtow ton thc prcte't'
'n" ri.ii i ,"a W ,n" p'"^'ter, intetest lar elery nonrh aJ detov ritt the

,,;;,;"""," ",,* *,i".,.r 'nhtot" t:aot b" Dt' ttb')
' (tnPha-< 'uPol\d'

rl CdL'c c.l read hrlh \ldu\e l'of lhe flat bLyer \ dgrFennnl lir \1or1 ll''

acreement) dated 03 01.2013, providesfor handing over possessron 'rnd the

srme is reProduced below:

i;: '.,...".n,-,,, 
po,rv repo<.' to oua po$anor al

;:.:...;;;;;;,., ;;;i,; ;1, c'^.i.; Pe,bd ih' t tt?"rontntu Pottv 'natt b?

2"^'i',',i^iti i,iii,iii"ii ;- i;";" p.nod ot tao do': ottt 't'? eeh ot tn" 'o'd
i "-i"i*, p"".a b, .,u.s .lf"t ol pdse'bn ot t h? e d unn "
"--t.ntpcnoa.inail.;on,',b]?.'o,Fo".MaEu
,);ii"i.,i) i",iiiiii i"a.",ps ohd P'aioe'st ho' ns nne''onDh'd' h o

'i"ii)L"i^'ii' 
''' **' 't't. 

aseedPnt ond nor b?'n0 tn rt'routt un't"t o"! oat

L',"1..'il:.-i"', i*,iitii ti,;o;\n ed to ti? aa?tv pornr of n<oh"n6at
i"i li'i.",),i"iiii;i' ,'i* 

"'e 
patn?nr ptan op@d Dcv?toonen'. 'not!?.t"),:i":1','';'";;;;;,,;,;""'";5ej1?ncorf,nnoPoaxo]]al

)l,"i,iiil,i i. ,,i: i),;i"ii:i.t *itnta o p.dod A az nonths tre the do@ ot

i.;;),;;i;; ;,'n,ii* * exerurioi q aar eu*t" tsre-'"r'*arheu"'
islder "

PJse 18.122
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25. The respoDdent promoter has proposed to handover the possession of the

subiect flat witbin a period of 42 months from the date of approval oi build ing

plans or execution of agreement whichever is later' plus 180 days grace

period lor unforeseen delavs bevond the reasonable contrololthe companv

i.e., the resPondent/Promoter'

26. Thc date oi cxecution of thc apartment ought to be taken as the dare for

determining the due date ofpossession ofthe u'it in qucstion along with a

grace period of 180 days' The'eiore' the due date ofpossession comes out to

be 03.01.2017.

27. Ihe complainant was allotted an apaftmeDt bearing noT21 903' Floor9""

Tower T21 admeasuring 1726 91 sq ft in the project of the respondcDt

named Terra" situated at sector 37D' Curugram vide ap:rtmenl buye's

agreement dated 03'01'2013 ior a sale consideration of Rs'1'82'18257/

against which the complainant has paid an amount oI lis'99'a6'672/ rn all

]'hc respondent has submitted that the complainant has lailed !o m'rkc

payment of the outstanding dues as per the demand letter issued by the

respondent and in lieu ofit several rcminders were sent bv the respondent

to the complainant an'l finally the unit was 
'ancelled 

via termination letter

.lated 08.02.2022. The complainart has sent a legal notice to the respondent

stating he wants to withdraw from the project and seeking refund oi the

nmount Paid bY him'

28. Aftcr, considenng the documents available on record as well as submissions

made by the parties, the authority is ofview that request was madc br' th'

complainant fo r refund vide legal notice d'red 0 1 04'2 0 2 2 after canccllat'on

ofthe allotment.Therefore, now the question before the Authority is whethcr

the cancellation made by the respondentvide letter dated 08'02'2022 rs valid

ComplarnrNo 1540 of 2022
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29. Onconsideration of documents avarlable on record and submissions rnadc by

both the parties, the aulhority is otthe view that on the basis olprovisions oi

allotment, the co mplainant has paid 3n amount of Rs 99'46'67I /_ aga in st the

totalsale consrderatioD of Rs1AZ,7A,257 / and no payment was madc by thc

.omplainant after October, 2015. The respondent/builder has sent several

renrinders, before issuing the terminanon letter asking the allottee to nrake

paymcnt of the amount due, but the same having no positive results rnd

Lrltirnately lcading to cancellation ol unit vide letter datcd 08'02 2022'

F'urther, sectjon 19(6) olthe Act of 2016 casts aD obligation on thc allolt'es

to make neccssary paynrents in a timely manner Hence' cancellatron or thc

unit in view ofthe terms and conditions of the paymenl plan anncxcd lvlth

the buyer's agreement dated 03.01'2013 is held to be valid But wh'l'

.ancelling the unit, it @s an obligation ofthe respondent to return the pard'

up amounl alter deducting the amount of earnest money' 'lhe rcspondent has

s,,bmitted that reiund is clearlv defined in the booking application form and

agreenrent as 15% ofthe sale .onsideration olthe unit Thjs is a contra'tLr'L

t.rm agr.cd between the parties out oftheir own free willbclore conrltg Lnto

lorce ofthe Act, 2016.

30. Iurther, the deductions maale from lhe paid-up amount by the respond'nt

are not as per the law of the land laid down by the Hon'ble apex court oldr'

land in cases ofMdulo a x VS. Unio,t ol tndtd, (1970) 1 ScR 928 and Sitdar

K.B. Ram chandm RaJ urs vs so'ah C' urc. (2015) 4 SCC 136' aN)

whercin it was hel.l that fo rfeiture ol the anount in cose afbreach afconiott

nust be reasandble aul il Jorleiture is in the nature al penaltv then prortsiars

olsection T4ofControctAcL 1872 oreottached and the po$t sa fotfenlng nrst

provt o.tual damages Afler cancellation oJ alltnmenl' the lo t rcno tns w nh the

huilder us such there ts hor.lly ony actual danoge' National (lonsunrcr

Djsputes Redressal Commissions in CC/435/2019 Ramesh Molhotro vS
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Fmdor MGFLdnil Limited(decided on 29 06'20 201 a nd Mr' saurov sanvol

vS. M/s IREO Private Ltmited [decided on 12'04 2022) and followed in

CC/2766/2017 in case ritled as layont Singhol and Anr' VS M3M India

Limited decided on 26.07.2022' held thot 1a% of basic sole ltt'e ts

reosonabte anounttobe lorfeited in the name of "eornest i' on€v': Keeping in

view the principles lai.l down in the first two cases' a regulation known as

the Haryana Real Estate Regulatory Authority Gurugranr lForfeitLrr' of

earnest money by the builder) Regulations' 11[5) of 2018' was rarmed

providingas under'.

'5, AMOUNI OF EARNEST MONEY' s,",",," ,"* ,,n, a*t *tote (Reeutotions ond De'etopnlent) 
^diii *"ia'tr",",, t-roud\ were c;r'Ed out ihaut dnr liar us thet e

wn. u.lri t.t Lh" aaPbutnow'r q"w' t th' aDo'

th' luogenPnB 't lton'btP \ot"' '-l r' r'r"

' .., i.*,"a ' ""-;' ond t\P H^n ht'\ \uDt..r" '"..rtnt'',"' ,"'n""" t" "t * '"^ tro' th' t" frut tnaurt t th\ "att '

- *' 't'a[.. n' ua ^' " 
rhod l oa'a ol the con'idQrotion atununt

ot Lhi reol e*dte LQ' opffinqt /plot tbullding ot the c6c dov t

.4,;;; :; ;;,..,,.,",** lr 01lhe ttauuot ad '' aar' D) t' .

bu tl ' 4 d dnilat"rulloaaa r th? bu)' rtad
n Dt^t t and onf ogt"Pni

i,i-.*i *. *,i"' iat *'td o4a rot htrdia or t hl td
,, tn","-"',r-ti"--rl lne above' the 

'ontcn[lon 
ol lhF re(pond'nl " rr

torfeiture of 15% of the sale consideration/cost of the propcrt)' to bc

considered/treated as earnest money stands reiected'

32. Keeping in viewthe aforesaid iactual and legalprovisions' thc respondcnl is

directcd to refund the paid_up amount of Rs'99'46'671/ after dcducting

10% ofthe sale consideration ofRs'1,82'18'257/_ berDg earnest monev along

with an interest @10 85% p'a' (the State Bank ollndia highest marginal cost

oflending rate [MCLR] applicable as oD date +20lo) as p'escribed Lrnder rule

15 olthe Haryana RealEstate (Regulation and Developmentl Rules' 2017 on

rhe refundable amount, from the date of cancellation ie'' 08'02 2022 till
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33.

comnhrnrN. 4540.r 2trl2

actual refun.l ofthe amount within the timelines provided in rule 16 olthe

Haryan: Rules 2017 ibid.

Directions ofth€ authority: _

Hence, the authority hereby passes this ord€r and issue thc following

directions under section 37 of the Act to ensure compUance of obligations

castupon th.promot.ras per ihe fun.tionsentrusted to the authority undcr

sec 34 (f) ofthe Act:_

i Ihe respondent/promoter is directed to .ef,und the paid'up amount of

Rs.gg,46,6721'after deducting 100/0 of the sale consideration of

Rs.1,82,18,25l being earnest monev along with an interest @10 850/u

p.a. (thestateBankof tndiahighestmarginalcostof lendingrate(N4CLRJ

applicable as on date +2%l as prescribed under rule 15 of the Harvana

Real !state (Regulation and Development) Rules, 2017 on the

refundable amount, from the date of cancellation i e'' 08 02'2022 iill its

ii. A period of 90 days is given to the respondent to complv wilh th'

directions given in thls order and failing which legal consequ'nces

3.1 Complaint stands disPosed ol

35. |ilc be consicned to the registry.

nal€d: 29-05.2024

Haryana Real lstate
Regulatory AuthoritY,

Curugram


