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BETORE THE HARYANA REAL ESTATE RECULATORY

AUTHORITY, GURUGRAM

Complaint no : 4714 olZO2Z
Date ofde.ision: 29 o5.2o24

R/or ll.No-14A, Chinar l)nvc,
DLl. Chatt!rpur Iiarnrs, Chattarpur,
South_Delhi_110074 Complainant

Versus

I M/s BPTP Limited
Orn"n r,,- or' 14, FlooL'3d, Next door parklands,
Scctor T6,ljaridabad.

2 Countrywide Promoters P.ivate Limited
office at Plot no. 7, communty c€ntre, S.0., 'lower,

Scctor u. Rohini, New Delhi 110085 Respondents

slrfl Ashok Sanswan" Member

APPEARANCEI
shri. Caurav Bangra (Advocate) {lomplainnnt

Shri. Ilarshit B.rtra [Advocate] llespondcnts

ORDER

1. The prescnt complaint has heen f,led by the complainant/allott'cs

undcr sectio.31 ofthe Real [state [Regulation and Development)AcL,

2016 lin short, the Act) read $'ith rule 28 of the Haryana Real Lstate
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lResulation and Development] Rules, 2017 lin short, the Ru1e, for

violation oisection 11(4)ta) ofthe Act wherein it is irter olio proscribed

that the promoter shall be responsible lor all obligations,

responsibilit,esand functions as provided under the provision oftheAct

orthe Rulesand regulations madethere under or to the allottees as pcr

thc ag.eementfor sale executed rnt?r se.

A. Proiectand unit related debils

2. Thc particulars of the project, the details oi sale considerauon, the

amount paid by the compla,nants, date ofproposed handing ovPr ofthe

possession, delay period, ,f any, have been detailed in the fqllowing

tabularform:

s.N.

l "Pedestal . Secror 704 CuruBrdm

3 R[RA registered/not Not ReBrstered

15 0f2011 dated 07.03.20114.

0404 2425

5. c-16,T-F

lAs per page no.63 of complrrntl

2878 sq. ft.

u l)ate of execution pf Floor 29-11-2013

(Page no. s4

)
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Ia",dr., rilil4-rztlrl

s.1 The Seller/Confirming PartY
proposes to offer possession ot the
Unit to the Purchaser(s) within e

t'hc

Seller/Confirmine Party shall be

additionally eDtitled to a Grace Period
of 180 days after the expiry otthe said

Commitment Period lor makingoifer of
possession to purchaser(s).

l.4 "Commitment Period" shall mean,

subject to, Force Majeure
circumstancesj intervcntion ol
statutory authorities and Purchasc(sl
having timely complied with all its

obligations,

prescrlbed/requested by

Seller/Connrming Party, under this
Agreement and not being in default
under any part of this Agreement,
including bu! not limited to the timely
payment of instalments of the sale

consideration as per the payment plan

opted, Development Cha.ses (D(ll.
Stamp duty and other chargcs, thc
Seller/Conf,rrning Party shall offer the
possession of the ljnit to thc
Purchaser(s) wlthin a Period or 36
months from the date executlon of
tloor Buyer's Agre€mcnt.

t0 Due date ofpossession 29.05.2017

(Calculated from the execution ol BBA
plus srace period)

tt Rs. 7,94,06,222 /'
lAs per SOA Page 89 ofthe Complaintl

tl



Total amount paid by the Rs.1,45,90,94? /-
lAs per SOA Page 89 ofthe Complaintl

16.10.2020

07 -7r.2020

lpase 87 olthe complaintl
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the followrng submrseons in lhe
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1l Oftcr

'l ermination letterdated

tacts ofthecomplalflt

The cornplainants hdve mad€

l. 'lhat the r.spondent no. 1 represented that it is developing tho

project through its 100% subsidiary respondent no. 2 1.e., lt'I/s

Countrrvide Pronpters Private Lim,ted. The respondents iurther

represented that it has tied up wlth HDFC Bank and Indiabulls to

provide benefi t of subvention scheme.

ll rhir the LomolarrHnr booked d re.identrrl unrt rn lhP pro'F I ^ '

14.08.2013. under the subvention plan whercin the.onrplain.rnl

rlas allottcd a unit no. TF_ 2878 8 located on third lloor

:dmeasuring super area o12878 sq. fi. Thereafter the subvcntlon

asreement was signed whereby a loan of Rs.1,26,25,000/- was

sanctioned and the interest was to be paid by the respondents till

the ofler of possessjon of the unit

lll.l',hat on 29.11.2013, a Floor Buyer's Agreement was executed

between the co m plainant and the respondents As perClause l 4 oi

thc ag.eement, the commitment period rs defined as the period oI

Pas.4.l la

I

l*ry4r91?-11313,,4
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36 months from the date of execution of the agreement Further.

underClause l (1.15)ofthe agreement,thegrace period was defined

as thc additional period of180 days alter the cxpiry ot thc

comm itment period ior maki ng an offer ol possess,on of u nit. l h u s.

the respondents were under a contractualobligation to deliver thc

posscssion oithc aforesaid unit by 29 05.2017, whrch has not bccn

adhercdto by the respondents.

lV. That on 07.11.2020, alter the delay ofalmost 42 months (3.5 yearsl,

the responde.t no. 1 issued a letter ior ofter of possession strting

thatthe unit is readyfo. deliv€ryand the 0ccupation Cernficate was

received on 26.10.2020 lrcm the concerned government

V. lt is periinent to note that vide the said offer ol posscssion letter'

respoodent no. 1 illegally demanded the paymcnt ol ducs ot

Rs 34,93,847l . lt is submilted that ihe additional charges lc!i'd ol

Rs5A22275/ are exorbitant, illegal, unjustitied. lhesc dcnrirnds

were neither a part ofthe paymentplan agreed nor were disclosed

at the time ofexecution oftheAgreement

VL thi, rhe r\pondqnr no. I has duly dcknowledgpd rhe pd\1,.n '
nrade by thc complainant of Rs 1,45,90,947 80/- lhat on

12.12.2020, the colnplainant issued an emailto the respondent and

objected to the demands of the pavments withouteven completing

the rnit as pcr the agrced specifications F'urther thc compla'nant

pointed oui the discrepancies jn the unit and a list oiwork th rl is

peDding for completion. ln light of these objections, the cohplainant

requested respondent no.1 tocomplete the work and arrange for rn

Vll. That respondent no. 1 v,de email dated 14'12'2020 again
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demanded the illegal payments and submrssron ol docunrcn!s.

which was strongly objected bythe complainant vide emalldated

respondentno.l to complete the pending work and nake the unit

accumulated intqrest.

i lh", ompldrnrnr ha. soughr rollowing re'rPr(sl

a Drrecr the resCon{ents to retund , sum of Rs.1 s0,88,I2ql- Jlong

sith 
'nteresr 

fromFhe date ofpayment I e. 14.08 2013 rillrhe date ol

rc,l'7iti.n ofthe alnount.

ready for possession.

VIII. That the compla,nant strongly opposed the Statemcnt o I Accou nt

Thaton 02.02.2022, respondent no.l senta letter intimating the

.omplainant to sign the llaintenance and Servic. Agreement

wirh Ersiness Park l\4ainteDance Services Pnvate t,imlted. On

16.06.2022, respondent no. I issued an unilateral, jllegal dnd

arbitrary termination/cancellation letter stating that the unrt

stands cancelled/terminated with effect from the dale of

i\.Lanre ol iencr and rurther lorfe.led the edrnesr money dnd

16112/2020 .The complainant time and again requcncd

lX. That the respondents have miserably failed to comPlele rnd

handover posse$sion oi the unit till date to the €omplainant 
'n

accordancc with the agreement. The occupation certiiicatc !tas

obtained on 26.10.2020 after 3.5 years of promrsed possession

trnrcliDes. ln thismanner, the respondents h.rvc conrmittcd girv.

unfair practices and breach of rhe agreed terms between the

parti€s.

C. Relief sought by the complainant: '
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Reply by the R€spondentsl

Thc.espondents have contested the complaint on the lollowr.g

That the complainant have concealed from the Authorlly that thc

conrplain.nt after due diligence and research appro!ched thc

respondents through broker"lndia Knishts Private Limitcd" and the

respondents have paid brokerage to the broke. amounting to

Rs.7,75,835/.

'lhatthe complainanthave mislead theAuthorityby statingth.rt lhey

havc paid allthe denrands as and when called by the respondenls on

time However, the complainant has delaulted in paying the called

demands vide offer of possession for which reminder lettcrs hav.

bcen issued by the respondents on 11.01.2021, 13.12.2021 and

U-A1-2022- As pfr clause 7 of the Floor Buyers Agrccnrcnt thc

respondent had no no option but to cancel the said book'ng vide

Te.minarion Lefter dated 16.06.2022.

'lhat upon the terlnination of the unit, the respondent is bound to

deduct the earnest money and the non-reiundable amounts as pe.

{ l-u\e .l 2 i ^f rhq rgrecmenr. Thrl the L ompldrndnl \i' nor ,ridL

outsranding paymtints against the unit ior almost I year.

'lhat th. r.spondedt ispaying the Pre Elvll till offeroipossessiof af d

iill date. has made a total payment of Rs.16,73,647'l'he conrpl.inant.

acting in gross malafide, has sought refund at thc present inst.rncc

along with i.terest. It is .eiterated that the rnterest ovcr the loan

taken'j.e., PRE EMI rs already being p:jd by the respondent.'lhis

payment of PRE EMI has been enjoyed by the complainants without

any demur.That under no crrcumstance can refund be granted to the

complainant after having also enjoyed the beneht ofpaymenr of l're

l'}ago?. ltl

D,
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Etvll. That it is a settled position in law that eiiher party cannot land

in a benefiting posiiion, at the cost of the other party, in case the

contract fal1s through.

V. Fu.ther, the constructio. of the proiect got delaved due to

circumstances beyond the control ofthe respondents such as ban on

construction by the Hon'ble supreme court of lndia in M.c. 14ehta v.

Union oflndia, ban on construction by the Principalllcnch olNcl'in

Vardhaman Kaushik v. llnion of lndia and ban by Unvironment

Pollution (Prevention and Controll Authority, tiPCA, expressing

nlarm on severe air pollution level in Delhi'NCR Further the

construction of the project has been marred bv the present endemi'

i.e. Covid-19, whe;eby, the Government oi lndia imposed initlal

country vide lockdLwn on 24.04.020 which was then pa.tiallv liited

by the Covernmen! on 31.05.2020. The.eafter the series ollockdown

has been faced. In view ofall this after stabiliTation oI Ih0 stalc (he

respondents hced hardship in mobjlizing the labour. l'h.t ihc

construction olthd project was going on in full swing, however, !hc

same got affected initially on account of the NCT order prohibitinS

construction tstrudturall activty of anv kind in the enti'e NCR bv anv

p?r\or pri!ate or governmenl authorirv. Vide ir\ order \LT pld(r d

sudden ban on the entry of diesel trucks oimore than ten vears old

and directed that no vehicle lrom oLrtside or within Delhr will be

permrttcd to transport anv construction material' Sin'c dre

construction activity was suddenlv cam. ofhalt, afier the hfting oldr'

ban it took some time lor mobilization of resourccs bv various

rdFn( r"\ cmployed wrth rhe re\pondpnl'

Vl. That the offer of possessio n dated 07.11 2020 was rightly made alter

receipt oioccupancy certificate dated 16.10.2020' That it Is a settled



principle oi 1aw that the receipt of occupancy certili.atc marks the

habitabilityoltheunit. lhalthecomplainantwrongly allcgcs thJl the

unrt was not complete. Moreover, all the charges demanded by thc

respondent are valid and legal and have been categoricallv, willinglv

and voluntarily agreed in the agreement between thc parties.

It is pertinentto note thatthc respondent had credited thc benefit ol

Rs 21,24,692.64 as comPcnsation lor delay Possession along with thc

offer ofpossession.

Copies ofallthc relevant documents have bcen fi)ed and plac.d on th.

rccord. 'lheir authenticity is not in dispute. Hence, thc comfLainl ctrn

bc dccided on the basis of these undisputcd docunrcnts and

submission made by the Parties.

lurisdiction of the airthoritY

The application ofthg respondent regarding rejeciion ofcomplaint on

ground of jurisdiction stands rejected. The authority observes that it

has territorial as well as subject matter jurisdiction to adiudicate thc

prescnr complaint fol the reasonsgiven belowi

!:.1 Territorialiurisdiction

As per notitication no. l/92/2017'1TCP darcd 14 12 2017 lssu'd by

'l-own and Country Planning Department, the jurisdictron of Il0.rl

llstate Regulatory Authority, Gurugram shall be entire Cu rgrrnr

l)istrict ior all purpose with omces situated in Gurugrarn. ln lhe

preseDt case, the proiect in question is situated within th. plann'ng

area oi Gurugram District. Therefore, this autho.ity has complete

territorial jurisdiction to dealwith the present complaint

!"-@4tq4*HARERA
S-crrnrnnlv
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9. section 11[4][a) of thE Acr 2016 provides ihat the Promoter shallbe

rerponsible to rhe alllttee as per agreement lor sale. SPction I l{41(al

rs reproduced as herelnder:

14trhenrrnokr shLtt-
ht be ;er@^bte b oh obt\qations ,e\pon,ibnue' ond lundons

d- .ie pro \b.. ot tht' A,t ot oc tttes ond resutano$ no'te
thPrcundet ar to he olto.te?\ a! pet thP astanant fo' sale. ot to
t\e osot ot@n ol otlotee' N th. \ose no! be ntt th? t onvetance

ot atl .he opot t nlots. plort ot bvildines- os rhe raP Toy be, b the

;ttotk.6. or.he 'banon drear*$.a"octouon oJotto eesotthc
.onoe1m ou.holry. os thecai'e liq/ be

10. So. rn v iew of t he Dro+rsrons ot the A.t quoted above. the au thority h as

complete iurisdictiol to decide the complaint regardrng non'

GURUGRAN/

.ll Subiect matter iurlsdictionI

authority has no hitch in

a relief of .efund in the

11. Further. the

and to grant

compUance ofobligatlons bythe promoter leaving aside compensanon

which is to be decid€d by the adjudicating offcer ii pursucd bv th'

complainants at a later stage.

proceeding with the comPlaj t

present matter in view ot the

judgemeDt passed by the Hon'ble Apex Court in r\ewtech Promoters

Ys State ol U.P. and Orc- (suqra)

Reoltors Privote Limited & othet

Vs Union of tndio & bthers SLP (Ctvll) No. I3OOS ol 2020 decided oo

t2 na 2o22wherchlthas been laid down as under:

' Rh Fron the neke ot thc An of dhn h o oen cd rcler?aLe hot bP"n

-"ae ona axino loti of tot.t of a.tiud@tion dehneat"d wth thP

t eotroLon ou'tti lv ona oatuoi' otns oJl' Pt whot ttnatb'ut^ out I
thi'| oih;uah thehd ndno'?\ he dln t erptes\o^ hkc'telund''
-'***r--inotn hna , o-p"nsotion-. o contont 'eod'ns ol set ttons

,a ""a ts -""irJ ^o.t"'s 
thot dhen code' to telund ol the

o.oun ona nte,lt on *e ,4uod onounL ot dne ns Patnent ot
nlercn d debvid detivPrv ol poscson ot penoltv aad idtPte'r

Lhd@n- it B the tehukbrvotthoatv\hn hhas Ih? powet b P'ahtn?

..a a"L",.,ne o.Ioutco.e ot o.onplont AL the 
'oh" 

ttne'whPn t
,on^ ta d su"tt4, otQekis thc t etief ol od tudsino 1apcn\atoa

P'ge l0 uf la
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o nd i nterest the reon u tule r 5e ctions 1 2, 1 4, 1 I a nd 1 9, the o d)ud icatt ns
olfce. eNdusivel! hos the po\|et to deternine, keeping ih view the
.allective readhg olsection 7t reod wth Section 72 altheAct ifth.
odjudicotian Lndel Sections 12, 14, 1a and 19 other thon
conpensatioh os envisoged, if extended to the adjudicoting allicet or
p.aled thoa in autie\|, moy intend toexpand theonbnand rope ol
the powes and fuhctions al the adjudicoting oJlicet under section 7 t
ond thot|9oLh be orainst the nondote of the Act 2016 '

12. Ilence, in view of the authoritative p.onouncement of the Hon'ble

Supreme Court in the cases mentioned above, thc authority has the

jurisdi.tion to ente.tain a cohplaint seeking refund olth. anrount and

intereston the relund amount.

F. tlndings on the obiectlons raised bythe respondent:
E.I Ob,ection regarding delay tn completion of constructioo of

proiectdue to force maieure conditions
13. Tbe respondent/promoter has raised the contention that

thc construction olfie tower in which the unit of the comPlainant is

situated, has been delayed due to force majeure circumstances such .rs

orders/restrictions of the NGT as well as competent authorities, lligh

Court and Supreme Court ordcrs and covid_19 etc llowever, all th.

.f merir- First of all the

be offered by 29.05.2017.

not have any impacton theby the respondent do

llcas advanced in this regard are devoid

possession oi ihe unit in quesnon was to

project beins peo bv rhe respondcnl YoreovFr 'omr uI r\'
alleseq

events mentioned above ar€ of routine in nature happening annually

and the promoteris fequ,red to take ihe same into cons,deration while

launchingthe proieclt. Thus, the promoter/respondent cannot be given

any leniency on baFd of aio.esa,d reasons and it is a well settled

principle that a persbn cannottake benefitofhis ownwrong.

14. The tlon'ble Delhi [tigh Court in case titled as n'r/s Holliburton

Ol6hore Seruices lrlr'. V/S ve.lanu Lt<l. & Anr. beoring no. O.M.P (1)



(comm,) no. 88/2020 and LAs 3696-3597/2020 dated 29.05.2020

has.bsewed rs underl

69.'the D6t noh pe or once ol the Connadot cdnhot be condohed
due to the COVID-19 lockdown in lqotch 2020in lndio The Contrcctot
wos in breoch since leptenbet2Al9. OpPortunities we.e stven to the
conttactor to cure the sone repeotedlt. Despite the sone, the
Controcnr could \ot conplete the PrctecL fhe outbreak ol a
pdndenic connot be us.d as on excuse fu narPerlornonce ol 0

cantnd fa. whnh the deodlines were tuuch belore the autbreak

15. ln the p.esent case al6o, the respondents were liable to complete the

construction of the project and handover the possession oi the said

unir by 29.05.2017.It is claiming benefit oflockdown which came 
'nto

effect oD 23-03.2020 whereas the due date of handing over oi

possession was much prior to the event ol outbreak of (I'vid l9

pandemic. Thereforer the authority is ofthe view tbat outbreak of a

pandemic cannol be u(ed as an excu\e lor non performdn(e of r

.onrrr.r ror which thl deadlines were much beto]e the oulbreak rtseli

and lor the said reasdn, thesald dmeper,od carnot be excluded while

calculatins the delay ln handing overpossession

*HARERA
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project and is seekinE return of the amount paid by him in respect of

subtect unit along rli$ interest at the prescribed rate as provrded

under section l8tl) ofthe Ad. Sec. lStlj otrhe Act is reproduced

below ror ready refe4ence.
-se.,,ion ta: - R.t4a olonount da.! @Pqtution
tql t ). lf the prcnole. lotb to .odpletz ot it unoble tb gtve pot#ion
ol on opartdenL ptba or butdtis- .

lo) n at.o4ron? wth thc terns ot thP os@dent tot ete ot. at h..a*
rov be, duty t onplbted bt thc date speLiled th@tl. ol

tb) due to discontinuah@ of his busin$ os o .tevetopet on account oI
e\p"^on o..eto+atm olthe rcsitttoton uodet IhB Att ot tot ant
atherreos.n.

Prge r2 oi la

Findings on the reliefsought by the complainant
c.l Direct the r€sPondent to refund a sum of Rs.1,45,90,947l_

along with inteiesL
In lhp prF\ent case. lhe complainanl intend to wrlndra$ lrom rh,

(;
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he shatt be lioble on iletuond to ih. dlottees, in case the ollottee
wlhes to wirhdrow Jroh the pryect wthout prejudice to onr othet
rcnedt ovoiloble ta rcttrn the dmount reeive.l bv him in r$pect
ol that apaft^ent ploL buil.linq, os the .ose dv be' ||ith
intqqt ot su.h tuae 6 no! be prescribe.t in this behall including
conpensdtion in the nanner os proided under this Act:"

17. Admissibilityofrefundalongwlthprescribedraieof interestr'lhc

complainant is seekirng refund oi the amount paid by him at the

prescribed rate ofinterest. However, theallottee intends to wlthdraw

from the project and is s€eking refund of the amount paid by him in

respect ofthe subject unit with interest at prescribed rate as provided

under rule 15 ofthe rules. Rule 15 has been reproduced as under:

Rule 15. Pr^cribed mt ol btercst- lP@vin to se.tion 12"

ection 18 on.t su+section (4) M., tub.ection (7) ol section 191

(1) l'o. the purpN of ptuvho to section 12; *ct@n fi) and sub'
sections @ dntt (7) al section 19, the "interdt at the rote
prevribed sAall be the Stote Eank ol tndio htsh.st norylnol
.on ol lendin!.ote t2%..
hav,dea thot n,a* L\e srotP Eack ol tndo \ots rot o''oI
lendins to? IM.LR) k not in use, it sholl be rcploced bv such

benchna* leidins tots which the stote aonk of tndto no! lix
lron tine to d e lot hnding to the gaerol pubhc.

18. The legislature in its wisdom in lhe subordinate leg,slation under the

provision ofrule 15 ofthe rules, has determined the prescr,bed rate of

interest. The rate o[ interest so determlned by the leSislature, is

, ei(onable and it thelsdid rule rs folowed to award the rnteresl. II w'll

ensu.e unilorm praciice inall the cases.

19. Consequently, as per website of the Stat€ Bank ol India je,

http,t/lsbiloln, the marginal cost of, l€ndins rate (,n short, MCl-l{l as

on date i-e., 29.05.2024 ,s 8,8so/o. Accordinglv, the prescribed rate oi

interestwillbe marginal cost ol lending rate +2% i e.,10.85%.

20. The definition of term 'interest' as defined under section 2[za] of the

Act provides that the rate of interest chargeable i.om the allottee by

the promoter, in case of default, shall be equal to the r:te of interest



which the promoter sllallbe liable to pdy lhe allottee. in cdseofdefault.

The relevant section ib reproduced below:

t?a I 
-interen - ,+oos ne ruP: ot hreatt potabtP b\ rhe pronot?t

or the otlodee olrhe cose moY be

Explano on. -rfu the putpoY ofih[ tlouse-
tit the ruk ol ht?te thargeobP lon rhe olloneP bv Ih.

ponoe.. i cd\e ot d?toutt :hott be equot b rhe ruk ol
hterd wht4h thc prcnow shott be lobte b pav rhe ottou e
ia raseofdetoult-

trt he iGrP! bovabte b! the pronote' t. thc otto\ee \noh b.
l.on de dole Lh" ptonotetrc.Ptt"d theaiornt o, o4t patt
.he.Pot tl+e dotP th, onou4t ot Do4 thPtea[ond t4t?tP

th? eo4 6 ilanded- aitl the inPt "! Nt obte bv t he allonee @

thp p,onat+t .ho be ron the datP he otlottep d"loul6 tn
polwd to ltte prcnotet titl thz dole | 

^ 
pot.t."

21. The complainant booked a unlt bearing no. C'16 in Tower N,

GURUGRA[/

admeasuring 2878 sq.ft in the project 'Pedestal" situated at Sector

70-A, Gurugram for d total sale consideration of Rs 1,949A 947 /'. As

per Clause 1.4 oithe agreement, the commitment period is defined as

the period ol36 months from the date olexecution olthe agreem'nt

further, undcr ClausE 1 [1.1s)ofthe agreement, the grac. pcriod was

d.incd as the additional period o1180 days nlter thc cxpi.y 01 th.

commitment pcriod for mak,ng an offe. of possession of unit. l'hus

under a contractual obligation to deliver th.

bv 29.0S.2017. which has not been adheredto

HARERA

by the respondents. The respondent no. 1 issued a letter for oller of

possession to the complainant on 07.11.2020' aiter the dclav of

almost 42 months t3.s Yearsl, stating that the unit is ready lor

delivery and the Occupation Certificate has been received on

26l0 2020 fiom the concerned government author,t,es. Thal

alongwith the offer ofpossession, th€ respondeDr r'ised a demand of

the outstanding dues to be paid by the .ompla inant. ID lieu of the said

demand, several r€mi.ders were sent by the respondent to the
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complainant dated 11.07-2OZl, 13.72202,r' 1401'2022, but lh'

complainant did not pay the said amount and the respondent thus

issued a termination lettet on 16.06.2022 in the contrnuation Thc

unit was cancelled by the .espondent on 16'05'2022 and the

complainant has made a request for reiund forthe first time vlde the

present complaint dated 18 07.2022

On consideration oldocuments available on record and submissions

made by both the parties, the authority is ol the view that lhe

complainant has paid an amount of Rs.1,45,90,947 /- agatnst thc tdal

sale consideratron ol Rs.1,94,06,222/ 'th. rcspotlden!/burlder lis

sent several reminders, asking the allottee to make payment oI thc

amount due, bLtt the same having.o positive results and ultlm'rt'lv

leadin8 to cancellatidn of unit vid€ le$er dated 16 06'2022' Further

section 19(61 oithe 4ct 
of2015 casts an obligation on the allottees to

make necessary Payments in a timely manner. Hence, cancellation of

the unii in view oi lhe terms and conditions of the payment phn

annexed with the buyer's agreement dat€d 29'11'2013 is held to bc

valid. But while cancellng the unit, it was an obligation ol tlrc

,.\oonocnr Io rerurn rl'e pdid up amounr aller deoucrrnq tn' rrl''L'r

The Autho.ity aftertdking inlo consideration the scenario prior to the

enactment of the Aci, 2016 as well as the judgements passed bv

llon'b1e NationalConsume. Disputes Redressal Commission and the

llon'ble Supreme Court of lndia, has alreadv prescrib'd vidc

RcSulations, 11(5) of 2018 that the forleiture 
'mount 

of the e'n ncsl

money shallnot exceed more than 10% olthe 'onsidcratron 
amount

olihc real estate i.e. apartment/plot/building as thc cat' may bc in 
'l!

.avs whcre the cancellation of the flat/unit/plot is made by lhc

22

23.
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builder in a unilatcralmanneror the buyer intends to withdraw irom

the projcct and any agreement containing any clausc contrary to rhc

aloresaid regulations shall be vo,d and not binding on the buyc.

Furlher, the deductions made from the paid-up amoun! by rhr

respondent are not as per the law oithe land laid down by the tlon btc

apex court olthe land in cases af Maula Bux Vs. Union ollndio, (1970)

1 SCR 928 and Sirdor KB. Ron Chandra Raj Urs. VS. Sarah C. Urs,

(2015) 4 SCc 136, a\d wherejn itwas held thar/oy'exurc ol the anount

in cose olbreach oJcontract nust be reosonable and iffarfexure is m thc

nature ofpenalty then provisions ofsecnon 74 ofConnactAca 1872 arc

ottached ond the parry sa fa*iting nust prave actual damoges. After

cancellatian olallotnena the Jlatremains with the buildet as such thc?

ts hardly ony actual domage National Consumer Ilisputes Rcdr.ssal

Conrmisslons in CC/435/2019 Ramesh Malhotra VS. Emaar MGF

Land Limited (decided o\ 29.06.2020) and Mr. saurav Sonyat vS. M /s
IREo Private limifed [decided on 72-04-2022) and iollowed in

CC/2766/2017 ir clse titled as royant Singhal and Anr. VS. MjM

lndia Limited decided on 26,07.2022, held that 10% ofbdsic sale price

t.t.a o.obte onount rc b" fo4eited tA th" nomp 01 'p neI i p)

Keepin8 in view the principles laid down in the lirst two cases. a

rcgulation known aS the Haryana Real [state Regulatory Auihority

Guru8ram (l'ori.iture oieanrest money by the builderl ItcsuLatrons,

11[s) of 2018, was farmed providing as under-.
.', AMOIINf OF FARNES'I MON EY

S.enorio pnor ta the Reol Estate [Resulattans ond Devclopnent)
Act, 20 1 6 was dillercnt Frcuds were corried aut ||nhouL ony leu r
u\ thete ||a| no low lor the sone but now in vtew aJthe abare
fucE and tokng into onederoooh rhe jtdleheht! aJ Hanbte
Nationol Conluner Dsputes Red.essol Conmcsion ond the
]tan ble suptene C.u ol hdio, the outhntny is olthe vtew that
the lo.fctture otnount al thc eotnen none! shott not e,.ced
nore thon 1,t/a ofthe coosidqar*" o^*^ 6rn" u, nror.., 

o ,,, , 

"
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i,e, aDortme tDlot lbutlding o\ the tdte mov b' i alt t e

"n"i",n..on."tiu,,nnortt,ltat 
rnt rlot . naoa D\ tnebuttJe

ih a unilaterot nanner ar the bulet intends ta wxhtl'a|| froh the

a4L,i'|o o.\ 'loL,e o4l.a'. |'lhP
ato,- ,.a, si-r'o. :\ott\P tonororat D'ndt o01tr" br\''

Keeping in view ihe aforesaid iactual and lesal provisions' the

rcspondent is directed to refund the paid'up amount ol

Rs.1 .45,90,947 /- after deducting 10% of the sale consid$ation ot

lts I 94.A6,22'2 / beinsearnest moneyalongwith an rnterest @10 lJ5rli

p.a. (the State tsank of India highest marSlnal cost of lending (r1'

[N{C],R) appl,cablcas ondate +2%l as prescribed under rulc 1s otth'

llaryana Real Estaie (Regulation and Developmentl Rules, 2017 o' the

relundable amount, lrom tbe date of cancellation i e', 16 06'2022 till

actualrefund ofthe amountwithin the timelines provided in rulc l5 of

lhe Haryana Rules 2017 ibid.

Further, the amount Said by the respondent towards Pre_!MI shall b'

adtusted in the refund.rble amount and also the amount crediled bv the

respondent of Rs.21,24,692.64 as rompensation for delay Poss'ssioI

(.long with the offerof possession) shall b' adiustcd in thc retundabl0

25.

II. Directions ofthe authority

27 Hence, the authorityhereby passesthis ordernnd issues the following

drre.tions under..ftr*:z or dle Act lo ensure compliance ot

oblieanons casr upolthe promoler as perthe tun'non entrusted to rhe

authority under se.tlon 34(D:

i. Th€ respondent I' a,r".,"a to relund the pard-up amount of

Rs.I45,q0.c47l- lfter 
deducLins l0% ot lhe <ale 

'onsrd'ratron 
of

Rs.l,q4.o6,22zl'peinc earnest monev alons wrth an rnrerest

@10.8590 pa. {t!e Srare Bank of lndra hiShesl marginal co\r oI

lendinarare tMCLhl applicable as on drre *2%J as prescnbed under



-]ARER- 
l]orp",,\o,,,d,

,, 1 3?ATl

rule 15 ol the Haryana Real lstate (Regulation and Devclopm.nt)

Rul.s 2017 on the refundable amount, f.om the date ofcanc.llalioD

i.e., 16.06.2022 tillactual refund ofthe amouni wrthin the !imclines

provided in rule 16 olthe Haryana Rules 2017 ihid and the amount

paid by the respondent towa.ds Pre_Etvll shallbe adjusted in the

reiundable amount, if any. Also the amount credited by the

respondent as compensation for delay possession, if any shall be

adjust.d in the relundable amount.

Out oftotalamount so assessed, the amount pard bv the bank shall

refundcd lirst in the bank and the balance amount along with

interest it any will be retunded to the conrplainanl

A pcriod of 90 day$ is given to the respondent to comPlv wrth the

directions given in this order and failing which legal 
'onsequences

would lollow.

The respondent/builder is directed not to create third party riSht

against the unjt bqfore iull r.alization of the amount paid by the

complainants. ll any transleris initiated with respect to ihe subject

unit, the receivable iiom that property shall be lirst utiLiTcd lor

clearingduesolthecomplainants-allotiecs.

Thr Lomplarnt stands drtposed of

iii.

2A_

29. Irile be consiqned to rdgistry.

D.ted:29.05.2024 (Ash

Regulatory AuthorirY,
Gurugram

an)
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