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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 451 of 2022
Date oforder 17.os.2024

CORAM:

Sanjeev Kumar Arora Member

APPEAMNCE:

Rahul Bhardwaj (Advocate) Complainant

Amarieet Kumar (Advocatel Respondent

ORDER

1. The present complaint dated 22.02.2022 has been filed by the

complainant/allottee under Section 31 of the Real Estate (Regulation and

DevelopmentJ Act, 2016 (in short, the Act) read with rule 29 ofthe Haryana

Real Estate (Regulation and Developmentl Rules,2017 [in short, the Rules)

for violation of section 11(4) (a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities

and functions under the provision of the Act or the rules and regulations

made there under or to the allottee as per the agreement for sale executed

inter se.

Complaint No. 451 of 2022

Sh. Raj Karan s/o Sh. Dhanna Singh
R/O: 1518, Sector -57, Wazirabad
District- Gurugram, Haryana Complainant

Versus

M/s Landmark Apartments Private Limited
Regd. office: A-11, Chittranjan Park, South
Delhi - 110019 Respondent
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Unit and proiect related detalls

The particulars ofthe proiect, the details ofsale consideration, the amount

paid by the complainant, date ofproposed handing over the possession and

delay period, ifany, have been detailed in the following tabular form:

S.

N.

Particulars Details

1. Name ofthe project Earlier "Landmark Business Center",
Sector 44, Gurugram, Haryana

subsequently to Landmark Cyber Park,

Sector,67, Gurugram to be read with
seiiql ho. 1.4 ofthis table

2. Total project area

3. Nature of the project Cyber Park

4. DTCP license no. and

validity status

97 of 2008 dated 12.05.2008 valid up

to 11.05.2020

5. Name of licensee M/s Landmark Apartments Pvt. Ltd.

6. RERA Registered/
registered

not Registered vide no. 61 of 2019 dated
25.Ll.20L9

7. Unit no. Virtual space

(Page 12 ofthe complaintl

8. Unit area admeasuring 300 sq. ft.

(Page 29 of the complaint)

260 sq. ft.

(page 100 of reply - new unit)

9. Date of application form Undated

(As per on page 72 of reply)

Page 2 of 76
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10. Date of execution of
agreement

Not executed

11. Date of execution of MOU 18.09.2 010

IPage 2B of the complaint]

The said MOU cease to oPerate, have

become null and void and have no

force at all after memorandum of
settlement of settlement came into

lorce.

L2. Assured Return Clause

hos qgreed to pay Rs. 24.000/- everv month as

assured return to the buver which sholl be

povoble quo rle rLv ti I I the phvsic o I possess i o n is

handed over to the buyer.

(Poge 30 ofcomploint)

13. Due date of possession 22.70.2022

[Calculated as Per Fortune

Infrastructure and Ors' vs. Trevor

D'Lima and Ors. (12.03.2078 ' SC);

yy!':!yu/?'ut 
i

Rs.24,00,000/-

(Page 31 of the complaint.)

74. Total sale consideration

15. Amount paid by

complainant

the Rs.24,00,000/-

[Page 31 of the complaint)

76. Occupation certificate 26.72.2018

IPage 95 of rePlY)
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18.

Request for cancelling the

present unit and adjusting

the amount in new unit

22.t0.2019

(Page 98 of rePlY)

From pro,ect business center to project

corporate center

ofMemorandum
settlement

22.10.2

(Page !

Custon

t019

)9 of reply)

:rized manag

guring 260

&e center

ed office on 2nd floor
sq. ft. in the project

dent adiusted the

I return amount of
]remai ure(

/- ln lleu oI newly alruLLcu

so mentioned that unit of

earlier booked stands
r ls all

;q. ft.

Ied.

Facts ofthe eis b9
The complainant has made I Ulru w rrrE, submisslons: -

That, the respondent somewhere in the year 2OlZ-2013 launched a

commercial proiect as IT Park known as "landmark cyber park" in

sector 67, Gurgaon He considered booking a serviced office

admeasuring 300 sq. ft. on 4th floor'

ll. That relying upon the respondent's representations and being assured

that the respondent would abide by its commitments' he in good faith

booked a unit in the project by virtue of a memorandum of

understanding da ted L2.09 '}OLZ by paying a full and final amount ofRs'

24,00,000/- through cheque The said booking amount was duly

Page 4 of 16



tr HARERA
# alnuennnr

Complaint No. 451 of 2022

acknowledged by the respondent in the memorandum ofunderstanding

dated 12.09.2012.

That, in order to facilitate the said transaction making it legally binding,

both the parties entered into the memorandum of understanding

(MOU) dated 72.09.2012 which enumerated the rights and liabilities of

both the parties. It was agreed by virtue of the MoU entered by the

parties that the sale consideration for the said unit would be Rs 21000

per sq. ft. ofsuper area thereby amounting to a total consideration ofRs.

31,50,000/- excluding of all charges levied by the respondent like

maintenance, parking, PLC etc. to be paid at the time of possession.

lt is pertinent to note that he paid the total sale consideration

amounting to Rs 24,00,000/- in one complete transaction which was

duly affirmed and acknowledged by the respondent in the

memorandum ofunderstanding executed between them under clause 3

and 14.

It is pertinent to mention that the as per clause 3 and 4 of the

memorandum of understanding the respondent promised that the

respondent would pay Rs.24,000/- as an assured return/rent on

monthly basis payable quarterly to the her till the date of possession or

9 years whichever is earlier.

Moreover, the respondent was liable to pay agreed assured return

amount to her every month however, the respondent has failed to pay

any assured return amount to her from the month of September 2013

till date.

The particulars of unit details, sale consideration, the amount paid by

him, date ofproposed handing over the possession, delay period, ifany,

have been detailed in the following tabular form:

III.

IV.

V.

VII,
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INFORMATION

Landmark Cyber Park Sector

67, Gurugram, Haryana
Name and

location of the

proiect
Corporate CenterNature of the

project
Virtual SpaceUnit no.

300 sq. ft. to 260 sq. ft.Unit
measuring

8.09.2010Memorandum

of

Not

151\t I L- iqlon of

HARERA Complaint No. 451 of 2022

Relief sought bY the complainant:

b) Direct the respondent to pay delayed possession charges to the

complainant till the handing over the possession;

c.

4.

But vide proceeding dated 29'09'2023 the counsel for the

complainant sought amendment of relief (from delayed possession

charges to refundl. Further vide oroceeding 02 02'2024 the counsel

Page 6 of 16
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4.

5.
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of Settlement

22.10.2019

7.
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of relief.

0n the date ofhearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11(4)(aJ ofthe Act to plead guilty or not to plead guilty

Reply by respondent:

The respondent has contested the complaint on the following grounds:

i. That complainant booked a unit/serviced office space in "Landmark

Corporate Centre" which was the part of the project developed by the

respondent named "Landmark Cyber Park" at Sector 67 Gurugram That

one of the offers made by the respondent at that point of time was that

the unit will have a benefit of assured return for a period till the physical

possession is handed over to the buyer' Thereafter, the complainant

entered into an MOU dated 12.04.2013 with the respondent determining

all the rights and liabilities of the parties.

ll. That the complainant, as per the terms of the MOU made payments of

Rs.24,00,000/- towards the sale price to the respondent However' in

addition to the abov6 the complainant was also supposed to make other

payments in the nature of EDC/IDC, IFMS and advance maintenance

charges etc.

That as per the terms of the MOU, it was specifically agreed that the

respondent will pay a sum of Rs.24,000/- every month as assured return'

payable quarterly till the date of possession or 9 years whichever is

earlier.

That no offer of possession was intimated to the complainant However'

as such there was no time Iimit provided under the MOU for handing over

D.

6.

lll.

lv.
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the possession of the unit since the unit was sold on an assured return

plan. That as per the MOU, the complainant was paid the assured returns

to a tune of Rs.4,53,600/-.

v. That the respondent successfully completed the proiect in the year 2015

and accordingly applied for OC on 77 .04.20!5 and after applying the 0C

it accordingly informed the tentative date of receiving the OC to all its

buyers including the complainant vide letter dated 23.07.2015 and

accordingly requested the complainant to clear all the pending dues

of EDC and IDC.

vi. That the project is already complete and the respondent has also

received the OC from the competent authorities and thus is not a fit case

of refund.

vii. That the complainant approached the respondent in the year 2019 i e

after the receipt ofthe OC and requested vide letter dated 22 70 2079 to

change the unit to furnished office space against the pending assured

return and in the said request letter also undertook to bear the

differential amount against the change of the unit.

viii. That thereafter post discussions the parties entered into an

memorandum of settlement dated 2210 2079 whereby the respondent

agreed to change the unit of the complainant from executive unit

admeasuring 300 sq.ft unfurnished to furnished office space of 260 Sq ft

in lieu of the adiustment of pending assured return amounting to

Rs.4,53,600/-. That in addition the complainant has also acknowledged

that the liability of the respondent towards the assured return and any

other penalty against the said unit now stands satisfied Thereafter, a

space admeasuring 260 sq ft was allotted in her favour vide

memorandum of settlement dated 22.10.2019

Page I of 16
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Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute' Hence' the complaint can be

decided on the basis ofthose undisputed documents and submissions made

by the parties.

f urisdiction of the authority:

The respondent raised a preliminary submission/objection that the

authority has no )urisdiction to entertain the present complaint The

obiection of the respondent regarding rejection of complaint on ground of

jurisdiction stands rejected. The authority observes that it has territorial as

well as subject matter jurisdiction to adjudicate the present complaint for

the reasons given below.

E. I Territorial iurisdiction

As per notificatio n no, L /9212017 -1TCP dated 1'4'12 201'7 issued by Town

and Country Planning Department, the iurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram' ln the present case' the project

in question is situated within the planning area of Gurugram district'

Therefore, this authority has complete territorial iurisdiction to deal with

7.

E.

8.

9.

the present comPlaint

E.Il Subiect matter iurisdiction

10. Section 11[4)(aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottee's as per agreement for sale section 11(41(a) is

reproduced as hereunder:

Section 17(4)(s)
i-iiitiiaii i,, oll obligations' respons.ibilnes and func,ti.ons under the

f,iorirlri il rnit e"t or thi rules and regulations mode there-un.der or to the

allottees os per the ag"em"nt' 1o' 'ote 
ol to the ossocntion ol allottees' as the

cosemoy be, till the conveyincl oSotl.tne aportments' plots or b'!!::::-i:::,
cose miy be' to the ollottees' or the common oreos lo tne assoctqrtott ut

allottees or the competent outhority' os the cose may be;
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Section 34-Functions of the Authority:
34A of the Act provides to ensure compliance of the obligotions cast upon the
promoters, the allottees ond the real estate agents under this Act ond the rules

and regulqtions mode thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the iudgement

passed by the Hon'ble Apex Court in Newtech Promoters and Developers

Private Limited Vs State oI U.P. anil Ors. 2027-2022(7) RCR(C), 357 and

reiterated in case of lfl/s Sana Realtors Private Limited & other Vs Union

of India & others SLP (Civit) No. 13005 oI 2020 decided on 72'05'2022

and wherein it has been laid down as under:

"86, From the scheme of the Act of which o detailed reference hos heen

mqde and taking note of power of adjudicotion delineoted with the

regulatory authority and odjudicating ofrcer, whqtfrnally culls out is thot

olthough the Act indicotes the distinct expressions like'refund','interest"
'penalty' and 'compensation', o conjoint reoding of Sections 18 ond 19

clearly mqnifests thqtwhen itcomes to refund oftheomount, ond interest

on tie refund amount, or directing poyment of interest for deloyed

delivery ofpossesslon, orpenolty ond interest thereon,lt is the regulatory

outho;iEl which hos the power to examine ond determine the outcome of
a complaint, At the same time, when it comes to o question ofseeking the

relief of odiudging compensotion qnd lnterestthereon under Sections 12,

12.

14, 18 ond 19, the odjudicating ofrcer exclusively has the power to

determine, keeping in view the collective reading of Section 7 1 reod with

Section 72 of the AcL if the adiudication under Sections 12, 14, 18 ond 79

other thon compensation qs envisaged, if extended to the adiudicating

ollcer os prayed that, in our view, may intend to expand the ombit ond

iiope of the powers ond functions of the adiudicoting ollicer under

Section 71 and thotwould be ogoinstthe mandote of the Act 2016"'

13. Hence, in view ofthe authoritative pronouncement ofthe Hon'ble Supreme

Court in the case mentioned above, the authority has the jurisdiction to
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entertain a complaint seeking refund of the amount and interest on the

refund amount.

Findings on the obiections raised by the respondent:

F.l Obiection regarding iurisdiction of authority w.r.t. buyer's agreement

executed prior to coming into force ofthe Act.

The contention of the respondent is that authority is deprived of the

jurisdiction to go into the interpretation or rights of the parties inter-se in

accordance with the MOU executed between the parties and no agreement

for sale as referred to under the provisions of the act or the said rules has

been executed inter se parties. The authority is of the view that the act

nowhere provides, nor can be so construed, that all previous agreements

will be re-written after coming into force of the act Therefore, the

provisions of the act, rules and agreement have to be read and interpreted

harmoniously. However, if the act has provided for dealing with certain

specific provisions/situation in a specific/particular manner, then that

situation will be dealt with in accordance with the act and the rules after

the date of coming into force of the act and the rules The numerous

provisions of the act save the provisions of the agreements made between

the buyers and sellers. The said contention has been upheld in the landmark

judgment of Neelkamat Realtors Suburban Pvt. Ltd' Vs' IIOI ond others'

(W.P 2797 of20lf decided on 06.12.2017 which provides as under:

" 119. Under the provisions of Section 18' the deloy in handing over the

possession would be counted from the date mentioned in the

ogreement for sale entered into by the promoter and the allottee

prior to its registration under REP.y'.' under the provisions of RERA'

the promoter is given o focility to revise the date of completion of
proied and declare the same under Section 4 The REpl- does not

co;rcmplote rewriting of controct between the llat purchoser ond

the Promoter..
122. We hove already discussed thot obove stated provisions of the RERA

ore not retrospective in nature They nay to some extent be hqving

a retroactive or quasi retrooctive eflect but then on thatground the
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validiA of the provisions of REP.y'' cannot be challenged. The
Porlioment is competent enough u legislote low hoving
retrospective or retrooctive elfect. A law con be even fromed to
affect subsisting / existing contractual rights between the parties
in the larger public interesL We do not hove any doubt in our mind
that the RE .1. hos been framed in the larger public interest after a
thorough study qnd discussion mode at the highest level by the
Stonding Committee ond Select Committee, which submitted its
detailed reports."

15. Further, in appeal no. 173 of 2079 titled as Magic Eye Developer Pvt. Ltd.

Vs, Ishwer Singh Dahiya, in order dated 17.12.2019, the Haryana Real

Estate Appellate Tribunal observed- as under

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion thqt the provisions of the Act ore quosi
retrooctive to some extent ln operation ond will be applicoble to the
agreements for sale entered into even plior to coming into
operotion olthe Actwherethe tronsoction ore still in the process of
completion. Hence in case of delay in the offer/delivery of
possession os per the terms and conditions of the agreement for sale
the alloxee sholl be entitled to the interest/delayecl possession

charges on the reosonable rate of interest as provided in Rule 15 of
the rules ond one sided, unfair and unreasonoble rate of
compensation mentioned in the agreement for sqle is liqble to be
ignored."

The agreements are sacrosanct save and except for the provisions which

have been abrogated by the act itself. Further, it is noted that the MOU has

been executed in the manner that there is no scope Ieft to the allottee to

negotiate any of the clauses contained therein. Therefore, the authority is

of the view that the charges payable under various heads shall be payable

as per the agreed terms and conditions of the MOU subject to the condition

that the same are in accordance with the plans/permissions approved by

the respective departments/competent authorities and are not in

contravention of any other Act, rules, statutes, instructions, directions

issued thereunder and are not unreasonable or exorbitant in nature.

Findings on the reliefsought by the complainant.

L6.

G.
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G.I To refund the entire amount deposited alongwith prescribed rate of

interest.

17. Initially the complainant was allotted a unit admeasuring 300 sq.ft. super

area, in the project namely 'Landmark Business centre'at Sector 44,

Gurugram vide MOU dated 18.09.2010 for a sale consideration of

Rs.24,00,000/- and the complainant has paid it all while executing the said

MOU. Subsequently, the complainant requested the respondent vide letter

dated 22.1,0.201,9 to change the unit to furnished office space against the

pending assured return and in the said request letter also undertook to bear

the differential amount against the change ofthe unit. Thereafter the parties

entered into an memorandum of settlement dated 2 2.10.2019 whereby the

respondent agreed to nit ofthe complainant from serviced unit

admeasuring 300 sq.ft unfurnished to furnished office space of 260 sq.ft in

lieu of the adiustment of pending assured return amounting to

Rs.4,53,600/-. Further the complainant has also acknowledged that the

liability of the respondent towards the assured return against the said unit

now stands satisfied. Thereafter, a space admeasuring 260 sq.ft was allotted

in her favour vide memorandum of settlement dated 22.1,0.201,9.

18. In the present complaint, the complainant intends to withdraw from the

project and is seeking return ofthe amount paid by him in respect of subject

unit along with interest at the prescribed rate as provided under section

18(11 of the Act. Sec. 18(1) of the Act is reproduced below for ready

reference:

"Section 78: - Return oI qmount and compensqtion
1B(1). lfthe promoter foils to complete or is unable to give possesson

ofan opartment, plot, ot building.-
(a) in accordance with the terms of the ogreement for sqle or, as the

case moy be, duly completed by the date speciJied therein; or

Page 13 of 16
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(b) due to discontinuonce ofhis business as a developer on account of
suspensior or revocotion of the registrotion under this Act or for
any other reason,

he shall be liable on demqnd to the allottees, in cose the allottee
wishes to withdrow from the projecl without prejudice to any other
remedy qvoilable, to return the amount received by him in respect
ofthat opartment, plot, building, as the cose may be, with interest
at such rate as may be prescribed in this beholf including
compensation in the monner as provided under this Act:
Provided that where on allottee does not intend to withdrow from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, ot such rote as moy be
prescribed,"
(Emphasis supplied)

Due date of handing over posses_s@ii: As per the documents available on

record, no BBA has been executed betlveen the parties and the due date of

possession cannot be ascertained. A conslderate view has already been

taken by the Hon'ble'Supreme Court in the cases where due date of

possession cannot be,ascertained then a reasonable time period of 3 years

has to be taken into consideration. lt was held in matter Fortule

lnlrastructure v. Trdugr d'lima (2018) 5 SCC 42 : (2018) 3 SCC (civ) 7

and then was reiterated in Ploneer ltrban)and & lnfrastructure Ltd. V,

Govindan Raghavan (2019) SC 725 -2

"Moreover, a person cannot be made to woit indefnitely for the
possession of tlvJlgts allotted tg then and they are entitled to seek
the refund of dte omount poid by them, olong with compensotion.
Although we ore oware of the foct that when there was no delivery
period stipulated in the agreement, e reasonable time has to be taken
into considerotlon. ln the facts and.eircums;tonces ofthis cose, a time
period of 3 yeqrs would hove been reasonoble for completion of the
contract i,e., the possession wqs required to be given by lost quorter of
2014. Further there is no dispute as to the fqct that until now there is
no redevelopment of the proper\). Hence, in view of the above
discussion, which drow us to on irresistible conclusion thqt there is
dejiciency oI service on the port of the appellonts and accordingly the
issue is qnswered."

Accordingly, the due date of possession is calculated as 3 years from the

date of signing of MoU. Therefore, the due date of handing over of the

possession for the space/unit comes o\ttobe22.L0.2022.

20.
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21. The respondent company completed the construction and development of
the project and got the OC on 26.L2.207g. Although, the possession of the
unit has not been handed over till date. This is a case where the promoter
has already obtained occupation certificate. Moreoyer, the allottee has
approached the Authority seeking withdrawal from project after a passage
of more than 3 years from date of obtaining occupation certificate and never
before. The allottee never earlier opted/wished to withdraw from the
proiect even after the due date of possession.

22. In the instant case, the unit was provisionally allotted vide
Mos(memorandum of settlement) ddted,22.L0.2079 and the due date for
handing over for possession was 22.10.2022. The OC was received on
26.72.2078.However, the complaint surrendered the unit on 22.02.2022 by
filing the present complaint. Therefore, in this case, refund can onry be
granted after certain deductions as prescribed under the Haryana Real
Estate Regulatory Authorify Gurugram (Forfeiture ofearnest money by the
builder) Regulations, 11(5) ofZ018, which provides as under:

"5. AMOI|NT OF EARNEST MONEY
Scenario prior to the Re.ol Estote (Regulations and Development) Act,2016 was d@rent. Frauds were corrie; oft witiou,, o,ry-Bo,iL, tn"r" ro,no law for the same but now, in uiew of the obovea la/tlsind toking intoconsideration the judgements of Hon;ble tuouorit iirru,ie, oispute,Redressal Commission ond the Hon,ble Supreme iorri ii tnaio, ,n"authority is of the view 

,thot .the t'orletur" o^orn, oj th"- "irr"r, ,or"yshall not exceed more thon.100k of'the consiaerot-ioi iuiiint oS tne reat
estate i.e. apartment/plot/bwlding os the case moy be in all cases where
the cancelrqtion ofthe flat/unit/pit is maae q *i tuttaei)n-a unttateratmqnner or the buyer mtends to withdrow t'rom the proJect and qny
agreement containing ony clouse contrary to the oJoresotd regulatiois
shqll bevoid qnd not binding on the buyer

23. Thus, keeping in view the afiresaid iactuat and legal provisions, the
respondent is directed to refund the paid-up amount of Rs.24,00,000/_ after
deducting 10yo of the sale considerarion of Rs.24,00,000/- being earnest
money along with an interest @ 10.85% p.a. (the state Bank of India highest

ffie
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marginal cost of lending rate IMCLR) applicable as on date +Zo/o) as
prescribed under rule 1S of the Haryana Real Estate (Regulation and
Development) Rules,2017 on the refundable amount, from the date of
surrender i.e.,22.OZ.2OZZ till actual refund of the amount within the
timelines provided in rule 16 ofthe Haryana Rules 2017 ibid.

H, Directions ofthe Authority:
24. Hence, the Authority hereby passes this order and issues the fo owing

Haryana Real Estate Regulatory Authority, Curugram
Dated: 77.05.2024

Complaint No. 451 of 2022

the Act to ensure compliance of obligations

ns entrusted to the Authority

nd the paid-up amount

sale consideration of

interest @10.8570

of surrender i.e.,

t to comply with the

ch legal consequences
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directions under section 37 of
cast upon the promoter as pe

under Section 34(0 ofthe Act

i. The respondent/

of Rs.24,00,000/-

Rs.24,00,000/-

p.a. on the

22.02.2022 tilj
ii. A period of 90 d

directions given in

26. File be consigned to the registry.

refund ofthe amoun

Member
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