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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
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| 7931olzo2z
: 29.05.2024

R/o: lr 1/4, Plot N0.-6, Ground Floo.,
Prine Ros., Scctor82, Gurugram.

Versus

Nl/s i;hirag Buildt.ch Private Limited
Ofticeatr- Building no. 80, Sector-44,
Guru8ranl 122003.

CORAIVI:
Shri Ashok Sangwan

APPEARANCE:
shri. Gaurav thardwaj (Advocate)
shri. Garvrt Cupta [Advocate)

Complainant

t.

ORDER

The present complaint has been filed by rh€ complainant/allottee under

section 31 of the ReaL Estate [Regulation and Development) Act, 2016 (in

shor! theActl readwith r'rle 28 oftheHaryana Real Estate (Regulation and

Developrnentl Rules, 2017 (,n short, the Rules) lor violation of section

11t41(al of th€ Act wherein it is inter alia prescribed that the promoter

shall be responsible fo. all obligations, responsibilities and functrons unde.

the provision of th€ Act or the rules and regulations made thereunder or to

theallotteeaspertheagre€mentlorsaleexecuted intcrse.
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Unlt and prorect related detalls

Th€ particulars of unit details, sale conside

complainant, date of proposed handingover

any, havebeen detailed in the tollowins tabu

2 ration, the amount paid by the

the possession, delay period, ia

s.

N,

I 'ROF Ananda", Sector 95, Gurueram

2 Nanuc ol thc projcct

I

3.

I Lr"-

7. Unitareaadmeasunng
LL
A Fnvrr6nmcnr.tciDn.c

RERA Registered/ not

:9111_
RERA registration valid up

l84 of2017 dared 14 09.20r 7

,rr"rr -

C 207 typ€ D 2,ii floor

(Page 28 ofthe comllaintl

64ssq.ft(carpetarea)

09.10.2017

(page 38 oireplyl

, Space Buyer's Agreement 11.09.2018

7.1.

Within 3 months from the dote ol
issuonce of occupation certifcate, the
promoter shall alfet the paseson al

l(l Possessron clausc

the said jlot to the ollottee- Subject t.)

Force Mojeure circumstonces, rcceipt ol
Occupanct certilcate and Allottee
hdving timely complied with oll ir\

&!!v!!!: :l
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documentation, as prescribed by the

Pronoter in terms al thts Agreenent
and not beinB in default undet ony port
hereof including but not limikd k the

timely payment ol installnents as per

the Poyment Plon, stomp duE ond
registrotion chorges, the Promoter shall
offet possession of the Sdid Flot to the

Allottee within o period of 4 yeors Iron
the date of approval of buitding ptans or
grant ol environmental clearonce,

whichever rs later ("Commitment
Pe od:)

(As on pase no. 34 of comploin]

ll Due date ofpossession 09.10.2021

4 years from the date
building plans or grant
clearance!vhi.hever is

Total saleconsideration

by the

Rs- 26,67 ,65A /-
(As perS.O.A datcd 09.09 2022 on pase

no.49 ofcomplain0)

2A,02,525 /-
per s.o.A dated 09.09.2022 on pa8e

49 of complaintll

13

14

RS,

(As

Occupation ? ? a2 2422

23_O2_2022

[As on pase no. 67 oa the complaint)

15



3. The complainanthas madethe tollowing submission: -

I. That the complainant is an allottee within the meaning ofAct, 2016. The

respondent company i.e., Chirag Buildtech Private Limited is a private

limited company incorporated under the Companies Act, 1956 and rs

inler. olro engaged in thebusiness ofproviding realestate services.

trHARERA
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B. Facts ofthe complalnt

ll.

tV

ComDlaintNo.7931oi2022

l

'lhat somewhere around 2017, the respondent advertised about its new

proiect namely "R0F Ananda" i. Sector-95, Gurgaon. The respondent

painled a rosy picture of the projecl i. their advertisement making tall

claims and representjng that the project aims at prov'ding exclusivc

luxury homes featuring highest des,gn slandards and prcmrunr

I hat believing the representations of the respondent, the comphrnanl

booked a unit in rhe p.oject by making a payment ol ]ts. 1,45,204/ o

27.12.2077 fot rnit no C 207on 2"d Floo.,Tower C ad measu ng 64 1.71

sq.ft. Subsequently the complainant and the respondent entered inio an

'l herearter, the complainant contacted the .espondent on scvcral

occasions regarding some unfair and arbitrary clauses in the sgreement.

Also, a clarification was sought on the development ol proiect and the

date of delivery. However, no satisfactory answer was received lrom the

l'hat believing on the representation olthc respondent. the.omplarnant

kept on making payment as and when demanded by the respondents. 1'll

date thc complainant has paid a total sum oi Rs.28,02,525/_ tolva s the

unit in question, as and when demanded, as against a total sale

consideration of Rs.2 6,67,65 8/-.
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V1. That as per clause 7.1 ofthe agreemenl the respondent proposed to

handover the possess,on ofthe unit in question within a period of4 years

from the date of environment clearance or the date of sanction of

build,ng plans, whichever is later. However, the .espondent failed in

handing over possession in accordance with the said agreement. The

complainant had paid a totalsum of Rs.28,02,5 2 5/- towards the totalsale

coDsideration ot RS-26,67,6SA/- . However, the respondent failed in

handinS over possession in accordance with the said agreemcnt.

vll. That the complainant on 15.10.2021 €ontacted the respondent in order

to enquire about the date ofhanding over of possession but to the utter

shock ofthe complainant, the project was nowhere near completion. The

complainant due to the delay inhaidtgover ofpossession requested the

respondent to make the payment ofdelay possession charges on account

ofdelay in ofer ofpossession but to no avail.

VIIL That the respondent during the kept on demanding money and the same

was demanded without attaining the stage of construction as p.r the

payment plan but the complainant was left with no other option but to

make the payment on t,me as perthe demands raised.

Ix. That on 23.02.2022, rhe offer of possession was issu€d by the

respondent. The respotdent fraudulendy kept the money of the

complainant for so long ahd never paid any interest for delay possession

charges. The complainant after receiving the offer of possession

approached the respondent to take the possession but the project was

nowhere near completion and was full of irregularities such as seepage

and other irregular,t,es in the unit. tt is further to note that the

respondent even demanded Rs.6,r?,597 / on account oi delay paymcnt

charges, however no calculation of the same has been provided by till

date despite several requests.
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That, the complainant time and again conraded rhe respondent

expressing his concern over the delay in handing over olpossession and

seeking an explanation from the respondent forthe same, but to no avail.

That lately it has been transpired to the complainant that the project is

having lot many significant and staggering deficiencies that have

,rrevocably impacted the living quality of the complainant and

commun,ty living in ROF Ananda.

That the aforesaid irregularities ctearly elucidate the misconduct on the

part oi respondent The responde[t highUghted and communicated that it

will deliver the unit to the compla,nant after completing with

specificat,ons and building/site layouts as mentioned in Bro.hure.

Buyer's Agreemenl Bullding/site layoutplans etc. wellwithin 4 years the

date ol approval of build,ng plans or grant of environment clearance

whichever is later but there was an inordinate delay in handing over rhe

possession ofthe said uniL

That the respondent has &iled to complete the project on time, resulting

in extreme kind of ffnancial hardship, mentaldistress, pain and agony to

the compla,nant along with the delay ,n handing over the possession ol

the unit, the respondent failed i4 providing the amenities, services as

promjsed at the time olexecution ofthe Agreement. It is fu(her to note

that the uBit in questioo has not been handed over to the complainant

after removing the irregularities till date and on the other side the

respondent is threatening the complainant to impose holding charges for

not taking possession.

x

xt

x

XI IT

Reliefsought by the complainantl

l he complainant has souehtfollowins reliefls):

c.

4.

Complainr No. 7q31 ol2Lr2l
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i. Direct the respondent to handover physical possession of the unit

along with delayed possession charges.

ii. Direct the respondent not to charge holding charges.

iii. D,rect the respondent to charge equiiable rate of interest on the

amount of delay payments.

On the date ofhearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) ofthe Act to plead suilty or not to plead suilty.

D.

6.

Reply by the respondent.

I

'l'he respondent has contested thecomplaint on the iollowing grounds: -

That the complaint is neither maintainable nor tenable and is liable to bc

out nghtly dismissed. Thatthe Authority has no jurisdiction to ddjudicate

upon the present complaint.

lhdt the complaint is not maintainable for the reason that the ag.cenrcnt

contains a dispute resolution clausewhich .elers to the mechanisn) lo bc

adopted by the parties in the event of any dispute i... Clause 38 ol the

Buyer's Agreement, which is reproduced for the ready reference

''clouse 38 All or an, disputesarising aut or tau.htns upan in.elotion ta th. tetnr al
this Asreenlent ihcluding the intetpretation an.lvolidiE olthe tetnsthueolonl the

.e\pe.tire .ights ond oblisanons oI the po.ties shall be ettled Lh ulh the

adju.liLutihg ollicer oppainted underthe Act

lhat it is submitted that the complainant is a realestate investor lrho h3d

bookcd (he unit in question with a view to earn quick prclit in ! short

spdn of tine. However, it appears that her .aLculations havc gonc wrong

on account o f severe slump in the realestate market and th. conrplainant

now wants to somehow illegally extract benefits from the respondent.

Such malaflde tactics olthe complainant cannot be allowed to succeed

III.



HARERA
GURUGRAN,,]

Compla nt No 7931 or 2022

lV. That the respondent is the sole, absolute and lawful owner of thc land

parcel situated in the revenue estate ofVillage Dhorka, Sector 95,'lehsil

and District Gurugram, Haryana. The respondent had obtained the

approval/sanctiontodevelopaprojectknownas'RoFAnanda'.

V. That the respondent had obtained the approval on the building plans

trom DTCP on 07.12.2016 and the environment clearance on 09.10.2017

irom ior the projecL That after checking the veracity of the said project,

the complainant had applied for allotment ot an apartment vide her

Bookins Appli€ation Form No.74?0 dated 27.72.2017. The complainant

was aware that all the payment demands towards the total sale

consjderation were to be demanded by the respondent strictly as per the

sa,d Affordable Housing policy and only afrer being completely satisfied

about the same, had made the bookingwith the respondent.

vl- That the f,rst draw was condu€ted on 02.05.2018 and the complainant

was intimated ofbeing a successtul applicant of a unit bearing no. C 207

having carpet area of645,29 sq ft. and balcony area o186.20 sq ft. along

with a two-wheeler parking space. Vide,nt,mation letter dated

02.05.2018, a demand oi Rs.5,77,549/- was raised by the .espondcnt as

per the payment plan to be remitted on or before 15.05.2018. 1he

complainant failed to remit the said amount until 14.06.2018, where the

cornplainanr nade part payment ol Rs.1,31,000/' against the said

vll. That the complainant intimated to the respondent that she was sufiering

from nnancial constraints and that she would accordingly approach a

financial institution for loan. The complainant requested the respondent

to issue a No-objection cetificate if the unit in question and allotted to

the complainant could be mortgaged to the said financial institulion.

Accordingly, the complainant approached a finaRcial institutio. named
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Capri Clobal Housing Finance Lrm(ed Io avai) lodn tacrliry dnd ro make

[/// That the Agreement for Sale was sigDed between the parties on

11.09.2019. Since, the complainant had already got the loan s3nct'oncd

she approached the respondent and requested !o executc a lrrpaftite

agreement with Cap.i Global Pvt Ltd. On the basis oi th. request, a

Trjpartite agreemeDt dated 22.09.2018 was executed and th. respondent

issued the permission to mortgage to Capri Global Pvt. Lid on

04.10.2018.

1x. The complainant was aware that as per claLrses 2.5 of the agreemenl,

timely payment of the instalment amount was the esscncc ot the

allotnrent Despite being aware of the terms and conditions, the

complainant lailed to remit the payments on time lor thc rea$ns bcst

known to her.

X That vide demand letter dated 01.10.2018, the respondent demanded the

net payable amount of Rs.8,00,829l- inclusiv€ of the previoudv unpaid

demands. The due date of payment as per the said demand letter was

02.11.2018. However, yet again, the complainant failed to rcnrit the

payment on time and made onlya part payment.

xl. lhat vide demand letter dated 05.04.2019 the rcspondent dcnrandcd

Rs.7,61,441/ from the complainant, which was to bc paid till 02.05.2019.

However, despite availing loan facility, the complarnant again firilcd to

pdy. Again a reminder dated 18.07 2019 was issued to the complainant

However, yet again, the complainant made only part-paymenl out ol the

total sale consideration. A demand letter dated 03.10 2019 was sent to

the respondent to pay a sum oa Rs.7,28,551/ The complainant failed to

honour the same. The said demand letter was again sent to the on

03.02.2020 against which the complainant yet again chose to m:rke part_



payment out oi the total demanded amount. A demand lcttcr dated

13.03.2020 was issued by the respondent lor an amount of Rs.4,00,718/

'lhe complainant falled to remit the said demand and the same was

adjusted in the next instalment demand dated 27.07.2020 as arrears

However, again thecomplainant iailed to make payment tow:rrds the said

xll. 'lh.rt as per the mutually agreed terms oi thc allolment, th. rcspon(l.rl

yet again demanded Rs. 11,68,939/- vide dcmand Letler datcd

30.09.2020. The complainant failed to remit the said amount dcspite

respondent resending the said demand vide its demand letter datcd

27 10.2020. 0n account oablatant defauks on the part of the conrplainant

rn remitting the demanded amount, the respondent was constraired n)

issue a final opportunity letter dated 04.11.2020 to the compla'nant

xlll lhat vide demand dated 19-01.2021, the respondent denranded

Rs.15,06,518/- Llowever, the complainant failed to remit the anrounl and

thc same was adiusted and demanded in the next installnrent il.Dund

dnted 07.07.2021. However, the complainant chose not to makc thc

payment despite reminders dated 07.a7.2a21, 16-a92021 )nt)

1610.2021. l.l tl
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XIV. That as per Clause 7.1 oftbe Agreement, the respondent was to handover

the physical possession ofthe unit to the complainant within a per,od of

4 years from the date of approval of the environment clearance

However, as perthe said clause, the due date to handover the possession

of,the unitwas subjectto forc€ majeure conditions and timely payment of

installment by the allottee. It was further agreed vide ClaLrsc 7 3 of thc

Agreement that if the ,mplementation of the project was affected on

account ot force maieure conditions, then the respondent would be
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entitled to .xtensi.n of time

Complaint No.793l oi20lZ

Clauses 7.1 and 7.3 of, the ABreemenr are

reprodu€ed hereunder:

"7-lWnhin3nanrhslranthedateolissuon@olAccuponcyCertifcote,thehohotet

shott oller fot po$ession ol the ilid lot to the Attottee. subject to torce Mojeure

Cncunstonces, receipt of OdLponcy Ceftifcote and Allotee having tinet! conplied
with all its obligations, Iotnolities or docunenhnon, os presribed b! the Promot{ in
terms ol thk Agreenent ond not being in delduh under ony pott herealincludin! but
not tihiled to the tineu pattnent....the Pronotet shall ojlet pose$ion ol the eid llot
to the ollottee wnhin o period ol a reo6 ftoh the date of opp.oval of butldins plahs ot
sron t of environ nent clearon ce.

'7.3.. tl the Completton of the prcje.t b delored due to onr al the abova con.lttont
then rhe Altotee ogreet thot the prc oter shall be entitl.d to 

^tehtan 
althc lot

delivery ol poseston althe said Flot.,"

That on account oi outbreak of Covid-19 pandemic, the implemen!.rtion

of the entire project was affected. The due date of possession 3s per the

tcrms ol the agreement without taking into ronsideration the forc€

majeure .onditions would have been 09.10.2021. The iact thar outbreak

of pandemic event was a lorce majeu.e condition and was beyond the

reasonable control of the developers including the respondent !!as

acknowledqed by this Hon'ble Authority wherern the conplction datf,

revised completion date and exiended completion date was Iu!onratjcally

extended by 6 months. Thereafter on account ol second wavc ol CoVll)

19 pandemic Haryana Real Estate Regulatory Authority, IranchkLrla by

way ot resolution in its meeting held on Znd ofAugust 2021 ordered ior

extension oi 3 months fronr 1st Ap.jl 2021 to lloth of lune 2021.It was

observed that the second wave oiCOVID 19 pandemic has adverscly h't

all sections of the society and it being a case ot natural calanrity, the

authority pursuant to section 37 of the RERA Act,2016 had decidcd to

grant thc said extensions. It was further diredcd that no ftt/ P.Drlt!
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shall be paid/Payable by the developer on account of delay as the same

was beyond its reasonable control and apprehension.

XVL That despite such event, the respondent completed th€ construcnon of

the tower in which the unit allotted to the complainant is located and

offered the possession ofthe unit vide letter dated 2 3.02.2022. Howevet,

the complainant has till date not taken the possession nor has made the

payment towards the balance sale cons,deration.

xv

7 Copies of all the relevant documents have been filed and placcd on thc

record.'lherr authenticity is not in dispute. Hence, the complain( c.rn bc

decided on the basis ofthese undrsputed documents and submission made

That as per the interest ledger as or 22-06.2023, an amount of

Rs.6,26,,3al- has been accrued and the same is payable by the

complainant to the respondent on account of continuous defaults on her

E.

{l

E,

9.

lurisdiction of th€ authority

l'he re.pondenl hds rai(ed a preli inary obrecbon/\ubm,slion that lhe

authority has no jurisdiction to entertain the present complaint. The

obiection olthe respondent regard,ng rejection ofthe complaint on ground

ofjurisdiction stands rejected. The authority observes that it has territorial

as well as subject matter jurisdiction to adjudicate the present complarnt

for the reasons given below:

I Territorlal lurlsdi.lion
As per notinca on no. 1/9212017-7'lCP dated14-72.2017 issued by Town

and Country Planning Department, the jurisdiction of Real tjstate
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l

Regulatory Authority, Gurugram shall be entire Gurugram District ior all

purpose with offices situated in curugram. In the presenr case, the project

in question is situated within the planning area of Gurugram District,

Therefo.e, this authority has complete territorial jurisdiction to deal with

the present complaint.

E.lI Subiect matter iurlsdtction
10. section 11[4](al of the Act, 2016 provides that the promoter

responsible to the allott€e as per a8reement for sal€. Section 1l

reproduced ashereunder:

shall

t4)ta)

tl

seclion 11(4)[a)
Be retponsible far oll obligdtions, responsibilities and luncttons undct the
prcvbians ofthis Act or the rula ond resulotions nade thereunder ar to
the oltonees os per the ogreehent lot sole, or to the asottotian ol
allottees, os the coe nay be t the convelunce olull the aporthehr\.
t)ta\ at bLitdings, os the .ay no! be, to the ollottecs, ar the .ont on
oreds to the a$octonan of allottees or the conpetent outhariL!, o\ th.

So, in vicw of the provjsions of the Act quoted above, the authonty hrs

complete jurisdiction to decide the complaint regarding non-compliance oI

obligations by the promoter.

F. Findingson the obiectiors raised bythe respondent.

Objcction regarding the compldindnt bein8 an invertor.
12. The respoDdent has taken a stand that the complainant is an investor and

not consumer, therefor€, he is not entitled to the protection ofthe Act and

thereby not entitled to file the complaint under scction-31 ot the Act The

respondent also submiited that the preamble ofthe Act states that the Act is

enacted to protect the interest of consumers ofthe real estate sector. lhe

authority observes that the respondent is correct in stating that the Act is

enacted to protect the interest of consumers of the real estate se.tor. It is

settled pr,nciple of interpr€tation that preamble is an introduction of a

PaEc 13 !i 24
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statute and states main a,ms & objects ofenacting a statute but at the same

time, preamble cannot be used to defeat the enacting provisions oithe Act.

Furthermore, it is pertinent to note that any aggrieved person can file a

complaint agalnst the promoter ilthe promoter contraven€s or violates any

provisions ofthe Act or rules or regulations made thereunder. Upon carerul

perusal of aU the terms and conditions of the agreement to sell dated

11.09.2018, it is revealed that the complainant is a buyer, and he has paid

total price of Rs.26,67,65A/- to the promoter towards purchase of an

apartment in its project. At thls sta8e, lt is important to stress upon the

definition ofterm allottee under the Act, the same is reproduced below for

.eady reference:

"2(d) otlottee" in rclation to o redl 4hr4 prci{t nedns the petson ta whon a plot,

apotnent ot buildins, 6 the @se naj be, hos been olloued, eld (whether as fteehotd ot
lcosehold) or orheNis nonsfe ed by the pranote. and includes .he peBon who

suhsequentl! ocquires the said o otnent thtough sole, toasler or otheNtte bu| doet not

hdude a peen to whon such ploa apotrnent or buikling, as the cose ftot be, is given on

13. ln view of above-mentioned dennition oa'allottee" as wetlas all the terms

and conditions oi the agreement to sell €xecuted betlveen promoter and

complainant, it is crystal clear that the complainant is an allottee as the

subj€ct unit was allotted to herbythE promoter' The concept of investor is

not d€fined or referred in the Art. As per the definition g,ven uBder scction

2 of the Act, there wiLl be "promoter" and "allottee" and there cannot be a

party having a status of "investor". The Maharashtra Real Estate Appellate

'Tribunal in its order dated 29,07.2019 in appeal n o. 0006000000010557

tltled as M/s Stushtl Sangam Developers PvL Ltd. Vs. Sotvoprud Leosing

(Pl lts. ardarr. has also held thatthe concept of,nvestor is not defined or

referred in the Act.'Thus, the contention of promoter that the allottee being

investor is not entitled to protection ofth,sActalso stands reiected.
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F.ll obiection rega.ding non-invocadon ol arbitration cliause rete.rinS

to the dispute resolutlon mentlooed ln the agreenert.

14. The respondent submitted ihat the compla,nt is not maintainable for the

reason that the agreement contains an arbitration clause which refers to

the d,spute resolution mechanism to be adopted by the parties in the event

l5. lhe authority is oltbe opinion that the jurisdiction ofthe authority.annot

be fettered by the existence oi an arbitrat,on clause in the buyer's

agreement as it may be noted that section 79 oftheAct bars theiurisdiction

ol civil courts about any mattef t{h'lah falls with,n the purview of this

autho.ity, o. the Real Estate AppoUate Tribunal. Thus, the intention to

render such disputes as non-arbitrable seems to be clear.Also, section 88 ol

the Act says that the provrsions ofthisAct shall be in addition to and not in

derogation of the provisions of any other law for the time being in iorce.

Further, tbe authority puts reliance on catena of iudgments of the Ilon ble

Supreme Court, particularly in Natlonal Seeds Corporation Limited v. M.

Madhusudhan Reddy & Anr, (2012) 2 SCC 506,wherein it has been held

that the remedies provided under the Consumer Prot€ction Act are in

addrtron lo and not in derolarion ol'the orher hws in force consequPnrlv

the authority would not be bound to refer parties to arbitration ev€n iathe

agreement belween the parties had an arbitration clause. Therefore, by

applying same analory the presence of arbjtration clause could not be

construed to take away the jurisdiction ofthe authority.

16. Iurther, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors,

Consumer case no. 701 of 2015 declded on 13 07.2017, the National

Consumer Disputes Redressal Commiss,on, New Delhi [NCDRC) has held

that the arbitration clause ,n agreements between the complainants and
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not circumscribe the jurisdiction ola consumer. l'h. rclelant

paras are reproduced belowl

"49. Support to the above view is abo lent by Sectioh 79 ol the recently
enacted Reot Estote (Resutotion and DevebPnent) Aq 2016 (Ior short "the

Reol ktate Act"). Section 79 of the soid Act reods os follows:
''79. Bor ol jutisdiction - No civil coui tho have iurisdiction to
enErtain ony suit ot pmceeding in tuspect olant hottet which the
Althority ot the adtudicaring olfcer ot the Appelhre Tnbunal k
enpo\|erud b! ot undet this A.t to deter ine and 1o iniunction
shall be qtunred by ony cou.t ot othet authonq in respet of ony
action token ot to be tokeh in puBuorce of ont power conlefted
b! or und{ this AcL '

tt con thus, be seen thot the soid provision exprcssly ousLs the iunsdtctioh ol
the CivilCourt in resryct ofony natret which the Real Estote Regulotory
Authait:J, eltabliihed undet Sub ection {1) ol ktion 2A or the
Adiudnating OJicer, opPoin,d under Sub'section [1) of Section 71 or the
Reot Estote Appellant fribunol established under Section 43 oI the Reot

Esto? A.t is e powered to deter ine. Hence, in vie\| olthe bin.ling dictun
oJ the Honble Suprene Court in A Altoeon! 6upro), the
notzs/disputet which the Authotities undet the R$l Estote Act orc
mpovered to deckle, dre non-orbitfoble, noreithnon.ling on Atbittotion
Agreenent between the pofti5 to such nattqs, whi.h, to a large extent are

sinilor to th. disputes Iolling lot resolution undet rhe Coisumn Act

;6. cansequeltly, we lnh.sitotinstt rcject the arsunents on beholl of the

Builder ond hold that on a ittution clouse in the alore stoted kind ol
Agreenen| be\ren the cohplainana ond the Builder connor .lrcunstibe
the jurisdiction of a cohsuhet Forc, notunhstunding the anendnents nade
to Section 3 ofthe Atbitmrion AcL

17. While considenng the issue of maintainability of a complaint before a

consumer forum/commission in the fact ofan existing arbitration clause in

the builder buyer agreement, the hon'ble Supreme Court in case titl€d as

M/s Emoar MGF Land Ltd V. AJrab Singh in revision petition no 2529

3o/201A in clv oppeal na23512'23513 of2077 dectded on 70,12 2o1a

has upheld the aforesaid judgement of NCDRC and as provided in Article

141 of the Constitutio. of India, the law declared bv the Supreme Court

shall be binding on all courts within the territory ol lndia and accordinglv,

the authority is bound by the aforesaid view. The relevant paras arc oI the

iudsement passed bythe Supreme Courtis reproduced below:
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''25- This Cauft in the series oI judgnents as noticed obove considered the
provitions oIConsunet Prctection Aca 19A6 ds\|ellos Arbitrotioh Aca 1996
ond laid down thatconploint undet Consuner Protection A.t beihg a speciat
renedy, desrte theru beins on oftittotioh agreenent the proceedinss

beJore Consuner Forun hove ta go on oid no eru conntted bJ Cohsuhet
Farun on rcjecting the applicotion, fhete k reann lo. hat intetiecting
praceedings undet Consuner Protection Act on the sltength oh orbnrction
ogreement by Act, 1996. The renedt under Cansuner Protecton Act 6 o

tened! pravded to a consu et when there k a defect in a1t qoods or
seNices. The conploint neans ony dll.gotian in witing made br o
canplainont has olso beeh exploined in Section 2[c) ol the AcL The renedy
untlet the Consuner Prctection Act is conlned to comPlaint by consuner os

delned undet the Act lot delect or defcienci.s caused by o snice provder,
the cheap and o quick rehedy has been Pruided to th. consuher which ts

the object ond purpote ol the Act os noticed obove.

18. Therefore, in view ot the above iudgements and considering the provision

ol the Act, the authority is ol the view that complainant is well within his

rights to seek a special remedy available iD a beneficial Act such as the

Consumer Protection Act and RERA Act, 2016 instead of going in for an

arbitration. Hence, we have no hesitat,on in hotding that this authoritv has

the requisite jurisdiction to entertain the complaint and that the dispute

does notrequire to be referred to arbitration necessarily.

F. Ul obiectlon regarding frr.c€ mlr9ule .ondltlons,

19. The respondent-pronoter has raised the contention that the construction

oi the tower in which the unit of the complainant is situated, has been

delayed due to force maieure circumstances such as Covid-19. The

Authoriry vide notification no.9/3-2020 dated 26.05.2020 have provided

an extension of 6 months for proiects having completion dat€ on or after

25.05.2020, on account of force majeure conditions due to the outbreak of

Covid 19 pandemic.

C. tindinss resa.ding reliefsought by lhe complainant



*HARERA
S" eunuennrv

Complainr No.793l ol 2022

G.I Direct the respondent to handover physical possession ofthe unit

alo.g with delayed poss€ssion charges.

20. In the present complaint, the complainant intends to continue with the

proiect and is seeking possession of the unit and delayed possession

charscs as per section 18(1) of the Act and the same is .eproduced below

tor rcady reference:

'section fit Return ol amouat ond conpensotion
)a[]) tJ trt praniatet lols to canplete at tsunobteta s)re P.\\eston n|."
opottmcnt, plot, ar butlding.
(!)ih o...rdand with the tems of the asreenlent lar soh o.. o: LtP.ae

tna! bc, d ult completed bf rhe dot4 speciled thercin or
[b)due ta dituhtihronft ol his 6us,nars os o devehper.n o.count al

\u.Nnsion at rcvocation ofthe regisiatbh undet thk A.t or lo. ant
nthPr t.nar

he sha be tiobte on denond to the o ott@t in cose the allattee \|Bhes
ta wthrltdw f.otn the pnject, without prciu.lice to an! ather tencd!
uvoiloble, to return the onotnt recelve.l by him in respect oI thot
oporrnent, plot, buikling, as the cose na! be, with interest ot ruch
rotc as nay be prescribed in th)s behafncludthg cnhpensoaon ]n the
tnanneras pto dedundetthk Act:
P.avmed nEL whete an ollottee does hat intend La wthdtu|| lron nt.
project, he shotlbe paid, b! the prohote t, i hte rest lar ercry nanth allctur,
tttl the hahding ovetolthe posessiol,ot su.h ratc os mar be pt6. b.d'

(Enphasissupphed)

2l. lhe complainant was allotted an apartment bearing no. C_207 on 2'r Floor.

Towerc admeasuring 641-71 sq. ft. in the project ofthe respondent named

'Rof Ananda' situated at Sector 95, Curugram vide apartment buycr's

agreement dated 11.09.2018 for a sale consideration of Rs-26,67,654/'

against which thecomplainant has paid an amount o1Rs.28,02,525./ in all.

22. Clause 7.1ofthe builder buyer's agreement [in short, the agreemcnt]dated

11.09.2018, provides lor handing over possessron and thc same is

rcproduccd below:

Possession olthe soi.t lat
''71wxhin 3 nonths fron the dore ol asuan.e ofAcupan.! centlLatc Lhe

P.atnater shuttoller the passesron ofthe So'.t Ftot to the Allotee subttd tn
Farce Maicure cncunnoh.e' rc.ei aJ A..upoht! cet Jicote onl Attote.
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hoving tinely.omplied with oll its obligations, Iornol nies u docunehtoLioh,
os presoibed bt the Pronote. in terns aJ this Agreenent oh.j not beng in
defauh underon! parr he.eafincluding but not linited to the unely pornenL
alinstalnents as pet the Partuent Plan, stohp duty and rcgistrotion chorltes,
the Pranater sholl ofret po$$sian oI the Said Flot to the Allottee within o
penod ofa yeaft ftun the dote ol opprcvat oJ btitttins ptont q sftht ol
entltunmentol cle M.e, \|hlchever is lotef;'

23. The promoter/respondent was obligated to detiver possess,on of rhe

specified apartment within a timeframe offouryears from either the dare of

approval of building plans or the date ofreceiving environmentalctearance,

whichever occurs later. ConsequeDtl, building plans were approved on

07.12.2016, while environmental clearance ior the project was obtained on

09.10.2017. As the latter date falls late., the lour-year period will bc

calculat€d from 09.10.2017, culminating on 09.10.2021. The Author,ty vide

notification no.9/3'2020 dated 26.05.2020 have prov,ded an extension or6

months ior projects havingicompletion date on or after 25.05.2020, on

account of force majeure conditions due to rhe ourbreak ol Covid 19

pandemic Therefo.e, the due date of possess,on comes our ro bc

09.04 2022

24. 0n consideration ofdocuments available on record and submissions nrad.

by both the parties, the authority js of the view that by virtue ot Clause 7.1

of the agreement executed between the parties on 11.09.2018, rhe

possession of the subject unit was to be dellvered within 4 years from the

date ofapproval of the building plans or grant ofenvironmental clearance,

whichever is later. The date of erant of environmental clearance falls later

thus 4 years will be taken inro account lrom the date ol obtainrng the

environmental clearaDce i.e., 09.10.2021. As per the notificarion ot rhe
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Authority in view ofcov,d,l9 an extension ol6 monrhs is granred:nd rhus

09.10.2021 plus 6 monrhs comes out to be 09.04.2022. The due dare ot

handing over possession of the unt was 09.04.202?. Tht

respondent/promoter has obtained the occuparion cerrihcate fron rtrc

conccrned authoritics on 22.02.2022 and ofiered possessiof ro th.

.omplaioant on 23.02.2022. Thcrefore, the.e is no.eason why this benefit

.rnnot be allowed to the complainant/allott€e who is duly aflectcd during

above such adverse eventualities and hence a relief oi6 months will be given

equally to both the compla,nant/allottee and the respondent and no inre.esr

shall be chargeabls on either party, dudng the COVID period je, riom

01.03.2020 to 01.09.2020.

25. Thus, thc authority is ofthe view that there has been no delay on rhe part ol

the respondent in compl.ting the project. The respondenr has conrpleicd

and olfercd the possession olthe unit to the complainant as the agreenrenr,

within the agreed timelines. Hence, the relief of the complainant regardinS

delayed possession charses does not hold any substance and is hereby

G.lL Directthe respondent notto charg€ holdingcharges.

26. l'he term holding charges or also synonymously relerred to as non-

occupancy charges become payable o. appli.ablc to bc p.rd Lt rhe

possessron has been offe.ed by the builder to the owner/allotte." .rnd

phys'calpossession ofthe unit nottaken over by allottee but the flat/unLl rs

lying vacant even when it is in a .eady-to-move condition. Therelore, it can

bc inferred that holding charges is something which an allottee has to pay
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ibr his oivn unit lor whlch he has already paid the consrderation lust

because he has not physically occupied or moved in the said unit.

27. The Hon'ble NCDRC in its order dated 03.01.2020 in case titled as Copi.ol

Creens FIot Ruyer Association and o,rs. vs. DLF Universal Ltd., Consumer

case no. 3 51 ol 2015 hetd as undet:

'36 lt tronspite.t dudng the.oure alaryuncn* thatthe 0P hot denun.le,t h.tL1th.t)

chdrses ona ontenan.e .hotges Loh the altanees. At lbt os naintenon.e thorlA
ore.on4tne.t, the sanc shauld be paid bytheollau.e ltah the date thc Dasctslan 6
ofle.ed nthih untes he tuas prcvented Jion takins possestbn \.tet a a.d nL rlth.
aPnskttns upan executtonolthe lhdenniA..LnUndettoktno nt theJonnatptc\nbcl
h, lat the puryoe tl nointendnce.harges for u patticutt Peria.t how hecn wairc.l
b! the dcvelaper, the ollattee shollolsa be entitled to su.h o wotve. As lur a\ h.tdhg
charya ore can.erned, the developet having rcceited the sole conederotton has

nothtng to losc by holding pos@sian ol the allotted flot except that n \9oLtd be

rcqutred ta notntointhe oportnent Thetehre, the holding .horgeswill not be potoble

to the developel Even in o.ase |/herc the possesion has been detolett oh onarnt al
thc ollottee hovihg not poid the ennrc sal? considerotinn, the develaper tholt not he

entitted t. an! hohins charss thaugh it wouhl be enntled ta interestJorthe pet o.t thc

poytnent k delayed
(Enphat:suPPhed)

28 lhe said judgment oi Hon'ble NCDRC was also upheld by the llon'blc

Suprem. Court vide its iudgement dated 14.12.2020 passed in the crlil

appealfiled by DLF against the order ofHon'ble NCDRC [supra]

29 As far as holding charges are concemed, the developer havinS received the

sale consideration has nothing to lose by holding possessioD ofthe auotted

flat except that it would be required to mainta,n the apartment. 'lhereiore,

the holding charges will not be payable to the developer. Ilven in a casc

where the possession has been delayed on account oi the allotlee haviDg

not paid the entire sale consideration, the developer shall not be cntLtlcd Io

Complarot No. 7911 of Z0Zz
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any holding charges though

the payment is delayed.

rt wouid be entitled to interest for the penoLl

30. The respondent/promoter is not entitled to holding charges from thc

complainant/allottee at any pornt oa time even after being part ol thc

builder buyer's agreement as per 1aw settled by thc Hon'ble Supreme {iourt

in civil appeals no. 3864 3aA9 /2020 oi t4. t2.2020.

G.lll. Directtbe respondentto charg€ equitable rate ofintereston

the amount ofdelay payments

31. l he rate or interest chargeable from the allottees by the promoter. jn clse

of default shall be charged at the prescribed rate i.c., 108501, by the

respo ndcnt/pro moter. The benefi t o f six months grace penod on account ot

Covid 19 shall be applicable to both the parties in the anner detailcd

herein above and no interest to be charged ior the Period of 01.03 2020 to

01.092020 frorn the complainants or to be paid by the respondent on

account ofdelay for the covid pe.iod, as above mentioned.

H. Direclions ofth€ authority: -

32. llence, the authority hereby passes thjs order and issue the follolvin8

directions under sectioo 37 of the Act to cnsure compliancc of obllS.lrons

.ast upon the promoter as per the functions entrusted to thc authorily

Lrnder sec 34(0 ofthe Act:

i. The respondent/promoter is directed to provide a copy of updated

Statement of Accounts to the compla,nant/allottee within a period of

15 days lrom the date ofthis order.

PaCe 22 ol21
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ii. The complainant/allottee is directed to

any within a period of 30 days from the date of receipt of updated

statement of accounts.

iii. The respondent is dir€cted to handover the possession of the unit on

payment ofoutstanding dues, ifany to the complainant/allotte€.

the allottee by the promoter, iniv. The rate oa interest chargeable from

Court in civilappeals no.

vi. Tbe respondent shal1 not

pay the outstandinq dues, rf

o\14.122020.

irom the complainant ivhich

,dse otdeldulr shall bF.harged dl Lhc prescr,bed rdre re. l0 d\0. by

the .espondent/promoter which is the same rate olinterest whi.h the

promoter shall be liable ro pay to the allonee, case ofdefault i.e.. the

delayed possession charges as per section

The respondent/promoter is not eDtitled to holding charges irom the

complainant/allottee at any point oltime even after being part oi the

burldFr buy"r's rgreemenl r( per law senled by Ilp Hon bl. \uprcn,'

2lza)of

3864 -3849 /2420

not the part oithe apartment buyer's agreement

vii. The benefit oasix months grace period on account of Covid-19 shall be

applicable to both the parties

no interest to be chareed ior the period of 0L01.2020 to 01 09 2020

trom the complainants or to be paid by the

delay for the above said covid period.

the manner detailed herern .hove ind



I
(Ash6k +nfi'n)

Me\bar

Haryana RealEstate
Regulatory Authoriiy,

Curugram

33. Complaint stands

34. Fjlebe consigned to the registry.
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