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w
The present complarnt nas De

secrion 31 of the Real Estate (

short, the Act) read with rule 28 ofthe Haryana Reat Estate (Regulation and

Developmentl Rules, 2017 (iD short, the Rulesl for violation ot section

11(41(a) ol the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and fun€tions under

the provision ofthe Act or the rules and regulations made thereunder or to

the allottee as perthe agreementfor saleex€cuted interse'

REC'
ORDEIT



*HARERA
S*eunuonnt'l

Complarnl No. 5Z82of z0zz

2.

Unitand proiect related details

The particulars of unit details, sale consideration, the amount paid by the

complainant, date ofproposed handing over the possession' delav period' ir

any, havebeen detailed in the iollowing tabularform:

F Partrcurars Irerails

''RoF Ananda Sector 95, Curugram

2. Nature

' RLI{A t{esi'Ier.J/ nor l84ol20l7drred
resistercdL +'

ili.l ,'. 11 (19 20214 RER^ reSistration valid up I3'09 2021

, 1,,,* 13.04.2018

(Page s3 or reply) l
T

lu
-+

I'

IL
lr.t-

r
*

F
I

14-09.2017

501, Tow€r B, 5'h floor

(Pag€ 20 ofthe complain

nvironment clearance

Space Euyers Agreement

09.10.2017

fpase 29 of reply)

n

nu arer admeasLrring 644 sq. ft (carpetarea)

_,1

Within 3
10. Possession clause 7.1

I
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prcmotet shall olfer the possesslon ol

Complrrnl No 5ZBZ uf202Z

the said llat to the ollottee. Subiect to

Force Mdjeurc circu stances receiptoJ

Occupancy certilicate and Atlottee

having tinely com\lied with all jt\

Duedrteofpossession

1'otal sale considerat,on Rs 26,26,4a0 / '

dacumentation, as ptescrtbed b! the

Pramoter in terns ol Lhis Agreement

ond not being tt delault undet an! Part
hereol tnclu.lng but noL linlited b the

tinelJ payment af instollnents os per

the Patment Plon, stonlq dutY and

registation charges, the Pronoter sholl

olfer possession of the Sairl l;tot to the

Allottee within a periotl ol l veors Irom
the date ol appravol ol building ptans ot

grant of envircnnental cleatonct

whichever is later ('Commitment

Period")

[[nrphasis suPPlied]

[As on page no.30 ofcompla'nt]

a9 04-2022

lCalculated 4 years lronr

environmental clearance

months covid grace Periodl

plus 6

I
l,'

02.

I 
(As

Amount paid tv tte 
I 

ns

..mDlalnants

occupation cenincate 
I 
zz

/Completioncenificate I

p"1

00,92

page

2022

)

)

ly

lyp

I

I

0

t+

1/

l'1

L
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15. 23.02-2022

(As on page no 145 of the complaint)

19.01.2021, o7 _o't .202 1.

1 6.09.2027,23,02,20 2 2

(As on page no. 140-144 ofreply) -'l
t0.70-2022

(As on page no. 148 ofthe reply)

EF
t

l7

L
B. Facts ofthe complaint

3. lhc complainanthas made the following submissioD:

1. That the complainant is an allottee witbin the meanrng of Aci' 2016'lhc

respondent company i.e., Chirag Buildtech Privale Limited is a privatc

limited company incorporated under the CompaDies A't' 1956 and is

inaeralia engaged in the business of providing real estate services

ll. That the complai.ant purchased an affordable housing apartment

developed by lvl/s Chirag Buildtec (Pvt) l'td called ROF and the allotment

olthe unit was nrade on 14.12'2017'

lll. ]'hat payment ol more than 25% ofthe total salc consideration has be'n

collected payment on 14'12 2017 before executing the agrecmcnt ot sale

lV. The allottee has already paid Rs28,00'921/_ to the promoter therefore

the demand for an additional Rs'3,37'138/_ is absoluiely unjustified and

illegal. ]'hat the promoter h:rs not extended credit of CST against the

payment made by the allottee' As per the policy the commencemcnr date

must be December 2017 when 20% oi the payment was collected and

allotment was nrade. That by commencement date the proj'ct should

have bcen.ompleted bv now, in 4 years time i'c De'embcr 2021 
'nd

posscssion should have been handed over to thc allottee where as !h'
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6.

promoter is still demanding illegal payment oimeter charges and interest

upto 23.02.2022 Hence, the present compla'nt'

C. Reliefsought by th€ complalnant:

t. The complainant has sought lollowing relief[s):

i. Drrect the respondent to handover phvsical possession of the unrt

alongwithdelayed possession charges.

ii. Direci the respondent to pav cost ol litigation to the tune ofl{s l'

s0,000/-

On ihe date ofhearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) (alolthe Act to plead guiltv or not to plead suiltv'

Reply by th€ respondent.

The rcspondeDt has contested thecomplaint on the lollowing grounds:

]'hat the authority has no jurisdiction to adjudicate upon thc prescnt

complarnt. The complaint is not maintainable for the reason that the

a8reemcnt contains a dispute resolution cl' se which refers to the

mechanrsm to be adopted by the parties in the event oi anv dispute 
''e

Clause 38 ofthe Buyer's Agreement is reproduced for the readv reference

''All at on! d,pltes orising olt o/ tolchhg upon in rclottan to Lhe te't'\ afth^

fureeme;L inctudins the interytetotion ond vatidiq aJ thc terfls thete'f and the

,i,p",t*e ,isn$ ;n.t obtigarions of thc porti4 \hott be settted rhrotsh rhe

ddiudi.otna olli.er apponted undet the Act

That the complainant rs a real estate investor who had book'd thc unrt 'f
question !!ith a view to earn quick prolit in a short span oItrnrc' Ihal the

rcspondent is the sole, absolute and lawful owner of the land parcel

situat€d in the revenue estate of Village Dhorka' Sector 95' Gu'ugr'nr

llaryana. The respondent had obtained the approval/sanction to devclop a

proiect known as ROF AnaDda.

ll

rt 20ll
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Itl. That the respondent had obtained the approval on the building plans from

DTCP on 07.12.2016 and the environmental clearance oD 0910'2017 f'om

the State Environment Assessment Authority, Haryana'

IV. That the complainant and his wife had applied ior allotment oI an

apartment on 14.122017. They were aware and had accepted vide the

Application lorm lhat they by the way ofsaid applicat'on form had applied

in the said proied under the Affordable Group Housing Colonv being

developed by the respondent under the Aflordable Scheme Policv and had

understood all the limitat,ons and obligations aft€r being provided wrth all

the information and clarifications The complainant was aware that all the

payment demands towards the total sale consideration were to be

demanded by the respondent strictli as per the said policv and onlv after

being rompletely satisfied about the same, had made the booking with the

respondent.

V. That the respondent vide iu lntimation Letter informed the complainant

and his wile about them being successful applicants in the draw oflots and

accordingly allotted to apartment no 8-501 having carpet area of 644'12

vl That on the basis of the application, an agreement for sale was executed

betlve€n the parties on 12.04 2018 That since' the complainant was sho(

on funds, approached the respondent and requested to issu€ a Permission

to Mortgage to ICICI Bank in order to enable the bank to financially assist

them in making payments towards the total sale cons'deration ofthe unit'

The respondent issued its permission to mortgage the unit in the iavour of

the ICICI Bank oD 14.04 2018

VIl. That, the complainant on 02 08'2018 requested the respondent to remove

the name of his wite as the same would help him to avail the loan facility

without any incoDvenience The respondent acceded to the said request and



\ tll.

lx.

x

xl.

HARERA Lomt J nr N. 5282.t 2022

GURI]GRAN/

accordingly the complainant signed the Booking Application Form and the

Aqreementdated 18.12.2018withtherespondent'

That the respondent raised payment demands from the comPlainant Vide

demand letter dated 19 01.2021 the respondent demanded Rs' 6'73'445'60

from the complainant. However, the complai'ant defauked in making

timely payment and o.lv part_payment was made by the complainant and

the remaining amount was adjusted in the n€xt instalment demand'

That vide payment demand letter dated O7-O7 2021 the respondent had

sent demand letter for the net outttanding amount of Rs 7'97'232'60'

However, the said payment was made by the complainant only after

r€minders dated o7 O7.2OZ7 at:d 16092021 and the said arnount was

adjustcd in thP nexl paym'ntdemand as anears

That the respondent demaDded Rs 3,37,138'84 vide demand letter dated

23-02.2022. Howevet, t}le complainant tailed to remit the due amount The

respondent completed the construction of the tower in which the subiect

unit was located and offered possession to the complainant vide offer of

possession dated 23.02.2021The cohplainantwas required as per the sa'd

offer of possession to make comptet€ payment towards the due amount as

well as to complete the dotumenufon formalities That th€ respondent

demanded Rs.3,48,240l-from the complainant as per the demand letter

dated 12.05.2022.

The complainant was aware that as per Clause 1 3 of the Application Form

and Clauses 1.4 and 2 2 and 5-1 of the Agreement' timely payment of the

due amount was the essence oi the allotment' lt was understood vide

Clauses 11.7 of the Application Form and 1'13 of the Agreement and as per

Clause s(iiil(i) of the Atrordable Scheme Policv' 2013' that if the allottee

fails to make the payment towards the dem:nded amount' then the
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respondent would be entitled to terminate the allotment by issuing the

On account ofdelaults committed by the complalnan! the respondent w:s

left with no other choice but to terminate the allotment ofthe complainant

by issuing the cancellation tetter dated 10 10'2022 The complainant is left

with no r,ght, title or lien in the unit afler the 
'aid 

cancellation The said

canceliation has been done by the respondent strictly as per th€ Agreement

and tbe said policyand the same isvalid in theeves of law

Copies of all the relevant documeut, have be€n filed and placed on the

record. lheir autheniicity is not in disPute' ltencc' thc complaLnt can b'

decided on the basis ol these undisputed documents and submission nrade

lurisdiction of the authority

]'hc respondent has raised a prelininarl objection/submission that the

autho.ity has Do lurisdiction to entertain the prcsent complaini l-he

obiectron ofthe respondent regarding reiection ofthe complaini on sround

otiurisdrciion stands rejected. The authoritv observes ihat ir has terrironal

as well as subject matte. jurisd'ction to adjudicate thc present co plaint

ibr thc reasons given below:

Territorial iurisdiction

As per notification no 1/92l2017_1TCP dated 14'12'2017 issued bv Tolvn

and Country Planning Department, the ju'isdiction ol lleal llstare

Regulatory Authority, Gurugram shall be entire Curugram 1)istnct lor all

purpose with offices situated in Curugram ln the prescnt case thc proiect

in question is situated within the planning a'ea of Curugram l)rnnct

'l herefore. this authoritv has complete territorial jurisdiction to deal wrth

the preseni comPlaint.

xIl

E.

E.l
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10. Section 11(4)[a) of the Act,

responsible to the allottee as

reProduced ashereunde.:

2016 provides that the promoter shall be

per agreement ior sale. Section 11(41(al is

Section 1lt4l(a)
i)"'"."iiii)ai "aLq.,.n, 

rc\Pon'ib'tuQ\ and tu4t t'ons Lnde'' h"

"i^'''-' a ,i' e" . it" -tP' ond t?s'tduoa' nade t\Pt?uhd?' o' to

;; ;i;,;";' "' 
p., Iho os'een'nr tot :otP' ot @ thc o-o'tuuo' "t

ottarees. os the ;ase nov be, till the converonce oJ oll the opartnents

;'ns at buronq' o" o; 'o"e 
hor b? rc tt'e otlot@p" ot 

'hp 
tonnor

i,,)"'-^-,," .i"*,*" x abt;q o. th? 'oipde outhonry o' 'h"
cose moy be)

So, in view of the provisions of the Act quoted above' the authority has

completc jurisdictioD to decide the complaint regarding non-compliance of

obligations bY the Promoter.

tindings on the obl€ctlons rais€d bv th€ respondent

F I obiection resa.dtna the compl.lnant behg a n investor''ii," ,*i,."J""''n'"' i"r.-"n a 6trnd thar the complarndnt rs an rnvestor and

not consumer, therefote, he ls not entltled to the protection of the Act and

thereby not entitled to fite the complaint under scction_31 of the Act' The

respondentalso submitted thatthepr€amble ofLheAct states that theAct is

enacted to protect the interast of€onsumers of the real estate secto' 'lhe

authority observes that the respondent is correct in stating that the Act is

enacted to protect the interest of consumers ol ihe real estate sector' It is

settled principle of interpretation that preamble is an introduction of a

statute and states main aims & obiects olenacting a statute but at the same

dme, preamble cannot be used to defeat the enacting provisions of ihe Aci

Furthermore, it is pertinent to note that any aggrieved person can file a

complaint against the promoter iithe promoter 
'ontravenes 

or violates any

provisions of the Act or rules or regulations made thereunder' Upon careiul
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perusal of all the @rms and conditions of the agreement to sell dated

18.12.2018. it is revealed that the complainant is a buyer, and he has paid

total price of Ri.2A,OO,921/- to the promoter towards purchase of an

apartment in its project At this stage, it is important to stress upon the

.lefinition ofterm allottee under the Act, the same is reproduced below for

ready reference:

'2(d)'ollattee"intetotiontoarealettoteprote'tneonsthepetsontowhonapt"
oportnent ot building as the cose nov be hos been olloued' sold (whether u\

ieehatd or teasehotd) ot othetuise nahslerc't br the ptonoter' ond inctudcs the

pelan eho sub.equentl! rcqtirs.the soid ollothent thraugh sote tran'{ or

athewise blt does not ihclude o P.r:n,^ to wha such plot opotnent at buitdins

as the cose naY be, is given dh rent'

13. ln v,ew ot above-mentioned deffnitlon of'allottee" as well as allthe te'ms

and conditions of the agreement to sell executed beoveen promoter and

complainant, it is crystal clear that the complainant is an allo$ee as the

subject unit was alloned to her by lhe promoter' The concept ofinvestor is

not def,ned or referred in the Act As per the definjtion given under section

2 oithe Ac! there will be "promoter" and "allottee" and there cannot be a

party having a status of "investor". The Maharashtra Real Estate Appellatc

'Tribunal in its order dated 29.07 2019 in appeal n o' 00060000000105 57

titted as M/s Sn shd Songo,, Devel+crs M' Ltd' Vs' knaptlva Leasing

(Pl Lts, And anr'has also held that the concept of investor is not defined or

referred in the Act.'Thus, the contenuon ofpromoter that the allottee being

investor is not entitled to protection ofth'sActalso stands rejected'

F.Il ob,ection regarding non-invoc'tion ot arbitration clause referri'g

to the.lispute resolution mentioned ln the agreement

14. The respondent submi$ed that the compl:int is not maintainable lor the

reason that the agreement contains an :rbitration clause which refers to

the dispute resolution mechanism to be adopted by the parties in the event

ofany dispute.
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Tbe authority,s ofthe opinion that the jurisd,ction of the authoritv cannot

be fettered by the existence of an arbitration clause in the buyers

agreement as it may be noted that section 79 ofthe Act bars the jurisdiction

of civil courts about any matter which falls within the purview of this

authority, or the Real Estate Appellate Tribunal. Thus, the intention to

rendersuch disputes as non_arbitrable seems to be clear. Also, section 88 of

the Act says thatthe provisions ofthis Act shallbe in add,tion to and not in

derogation of the provisions of aoy other law for the time being in torce

Further, the authority puts reliance on catena ofjudgments of the Hon'ble

Supreme Court, particularly in NatlMal Seeds Corpomtlon Limiaed v lU'

Modhusudhon Reddy & Anr. (2012) 2 SCC 505, r'therein it has been held

that th€ remedies provided under the Consuner Protection Act a'e in

additioD to and not in derogation of;he other laws in force, consequentlv

th€ authority would not be bound to refer parties to arbitration even ifthe

agreement between the parties had an arbitration clause Therefore, by

applying same analogy the presence of arbitration clause could not be

construed to take away the jurisdlctjon ofthe authority.

Further, in Aftab Singh and ors v. Emaar MGF Land Ltd and ors',

Consum€r case no. 701 of 2015 declded on 13 07 2017, th€ National

Consumer Dispules Redressal Commission, New Delhi (NCDRCI has held

that the arbit.at,on clause in agreements between the complainants and

builders could not circumscribe theiurisdiction ofa consumer' The relevant

paras are reproduced below:

"49. Support to the above iew 6 also lent bv Section 79 ol the recentl!

enade; Reot Estote (Resdotion and Devetopnent) Act,2016 0or short the

Reol Lstate Act'). Section 79 oJ the soid An rcods os follaws: -

Complainr No.528Z of 2022

'7s Bat ol junsdictioh ' No civil court sholl hove jutisdi'ti'n ro

enteiain;;v sun or Droceedins in rcspectofon, notterwhrh the

Authoriv o; the odiudnodg officet ar the Appeltote rnbunot 5
enpa\|;red by or ;hder this Act ro deternihe ond no iniuncttuh

sh;ll be srarkd by ony cout a. athet outhoriE in .espert ofonv
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oction tokeh or to be tokeh in pusuonce of anr pawer canJerud

by or under this Act'
t .o; thus. be @n thot the nid proision dPresslv ousrs the iutisdtctioh ol

the civil court in reswt ol on! nottet qhich the Reol Estote Regulotary

Atthd'tu A@hh\h;d 'nd sub'action ()l ol stnon 20 ot the

eatudr ii'no oUte,- oppotcted u..tet 5ub Q't o' tlt ol w t'ol 't at thP.

aiot t'toti aipetto.t iriau,al estobtished under se'tion 4j of the Reot

Estate Aca is;;poweted ta determine' tlen@ ih view al the bndins ddun
i, ,r" n-"i" suvene tuutt n A Avlt|'ow t\up'!t ttt"

;",,.,.'d""'k' whih the Authotnqs undet th? Reot t'tote a t -te
enDowercd b de.rJ?, a'e non aftqable no thaond'ro an Atbrratton

Aa;eeh?nt betu?.n the pod,e whih rootatqeextPn' otp

sinitot to the disputes htlins lor rcetutio^ unde/ the consuner Act

sn tnn\eoan v we uahes otiglv 'ete.t the a'gtnPn6 on behal ot the

a',tii, ,.a r'ia a, on Arbtt;ion ctou'e h the oto'e4tot?d 
^nd 

ot
T"reenenx Oerween tne Conploinonrs ond the Builde/ connotcircLn*'ibe
ieiurtsdtctan oJ o coruner Forc' not\eirhstondins the anendhents node

ta Sectioh I oJ the Arbiiorion Act.'

12. While considering the issue of maintainab'litv oi a complaint before a

consumer forum/commission in the fact ofan existing arbitration clause in

the builder buyer agreement, the hon'bte Supreme Court in case ti"ed os

M/s Emoar GF Lanit Ltd, V. Aftab Singh in revision petltlon no' 2529'

30/2Ua in ctvil appeal no. 23512'23513 of2017 decided on 70 72 2078

has upheld the aforesaid judgem€nt of NCDRC and as provided in Article

141 ot the Constitution of India, the law declared by the Supreme Court

shall be binding on all courts within the territory of India and accordinglv'

the authority is bound by the aforesaid view The relevant paras are ofthe

judgement passed bythe SupremeCourtis reproduced below:

''25. ThB Court in the series of judgnents os notked above conside'ed the

"-.""i'.t c**^. p-".ii;n ia' te86otwett o" 4tb tona't'laa6
i.iiiii i"*i *^ -^r,.a, "ndet 

consunet P'otahn Att beis o 'pe' at

;;;;;; ;"','" .het" beins ln otbt'otin ostP?de4t he p'o'eed'rc\

*n," co*i-u r.". t*i to 9o on ond no tot co\nrtplt bt corsunn

F;t'n .ei",t'as the opph';noa. rhee r rco\on to' not tntdiertnq

"-"*,1n^ mdu-tonsusPt Patetuon kt on the srrcngth on otbrtot'u4

;:,";;;,i u A.t" teed rhe r?^edv undet consunPt PdeLnon A(' t' o

i."i,',,ii*,,, *^"^e, wien tte'e o o detPr a M! sood\ t

'"),."t.'na -.pn^L rean' anv attesottoi h ititnc nodP bt o

, "-i.ii-*, n" - ,L" o*" - pto'nei h secnon ztct ol the ad rh? oned\

""iiiln" m*^* p,o""'." Act 
^,onfneo 

n.oiptotqtbt 
'o4\u4?' 

o\
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oaa.ment, ,lat, or butldtng '' m 
"-rciaonLe 

w'tt ni e'n\ ot .he asteenPnt to' \ote o'

nott bP dutt' onptet ed b! th? dote sPeci"tJ tret?'r' o'

defined lndet ttte Act to' dekrt d aenfl?lne' ou\ed bv o et\i ? Dtoid-
in" 

'neop 
*a o q.,t re.iat ho b"Pn pro dett Lo thc 'on't4e' dh"h I

the object ond putpog of the Act os noti'ed dbove"

18. Therefore,in view ot the above judgements and considering the provisio'

of the Act, the authority is of the view that complainant is well within his

rights to seek a special remedv availabl€ iD a beneficial Act such as the

Consumer Protection Act and RERA Act, 2016 instead oi going in lor an

arbitration. Hence, we hav€ no hesitation in holding that this authority has

the requisite jurisdictioD to entertain the complaint and that thc disputc

does not require to be referred to arbitration necessarilv'

F.llt obiection regarding force matgur€ 
'ondltlons'

19. The respondent_promoter has raised the contention that the construction

of the tower in wbich the unit oi the complainant is situated' has been

delayed du€ to force majeure circumstances such as Covid-19' The

Authority vide notification rc. g/3'2020 dated 26 05'2020 have provided

an extension ol6 months for projects having conpletion date on o' after

25.05.2020. on account of force majeure conditions due to the outbreak of

Cov,d-19 Pandemic.

C. lrindinss regarding relief sought bv the complainant

G. I Direct the respondent to handaver physicat possession of the unit

along with delayed poss€sslon charg€s'

20. ln the present complaint, the complainant intends to continue with the

project and is seeking possession of tbe unit and delaved possession

charges as per section 18(1) ofthe Act and the same is reproduced below

for ready reference:

'Se.tion fi. ' Retum ol dnount dnd compqtution
18(1) [ the pronatu ioik ta canplete or is unobte to give poss5s n o] on
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(b)due to dkco^tinuonce ol
suspe n sion or revocation

his busines os a develoPet on occount ol
of the rcgistrotioh mder this Act ot lot ont

he sholl be tiable .lenond to the ollotte*, o cose the allattee wishet

,. ,',*,^ t,"- LhP prcle L trhout prctud@ ta an\ ath 'enPd'
;olabte to return the a ount re.eivett bv hin in rerp'ct oJ thot

,iii"",, orot" t"idi"s o' the rose no! be with intctest ot su'h

,Li" ,, ^oi 
* pnu,iala 'n tn. behaL hctLdna \nnDen'ottoo n n"

nonneros Drortded undet rhtt Act
ii.,i"a i",, "n*"..,'t,tp" dops 'or n?.d to r\ho'oi ton tht

otoi.t hp,hattbe Pria. bt t\e Prono.er nk'e! to' e\erynont\otdeto)
i,i,n"n".an" ^", ot ti o '.i'!n.dt 

\u.h 'ot"o,nat be p'Pat'bed- lEnPhots'LPPhed)

21. The complaiDant was allotted an apartrent bearing no B 501 on 5rh l:loor'

Tower-B admeasuring 644.12 sq. ft in the project of the respondent named

'Rof Ananda" situated at Sector 95, Gurugram vide apartnrent buvefs

agreement dated 1812.2018 for a sale €onsideration of Rs26'264110/

against which the complainant has paid an smount of Rs 28'00'921'/ ln all'

22 Clause 7.1 olthe builder buyer's agreement (in short' the agreementl dated

11.09.2018, provides for handing over possession and the same is

reproduced below:

Pot ession ot the tonl llaL' : ;";;t;,;- ;;"; h. t;n +. dot. at s. da " at 0.. dpJa. \' a t i a. t \-
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"nt 
irontueio\ Lteot an.P *hicheveri'later'"

23. The promoter/respondent was obl'gated to deliver Possession of the

specilied apartmentwithin a timeframe offouryea's from eitherthe date ol

approval ofbuilding plans or the date of receiving environmental clearance'

whi.heve. occurs later. Consequentlv, building plans were aPproved on
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07.12.2016, while environmental clearance for the proiect was obta'ned on

0910.2017. As the latter date falls later, the tour_year period will be

calculated from 09.10.2017, culminating on 09.10 2021' The Author'tv vide

notinca on no.9/3'2020 dated 26.05.2020 have provided an extension of6

nonths for projects having completion date on or aft€r 25'052020' on

account of force majeure conditions due to the outbreak of Covid 19

pandemic. Therefore, the due date of possession comes out to be

09 04.2022

On consideration ofdocumeffs a!€llabl€ on record and submissions made

by both the parties, the authqrjty is qf the view that by virtue of Clause 7'1

oi the agreement executed betwem the parties on 18'122018' the

possess,on of the subiect unit was to be delivered w'thin 4 vears from the

date of approval ofthe building plans or grant of€nvironmental clearance'

whichever is later. The date of grant of environmental clearance falls later

thus 4 years will be taken into account from the date of obtaining the

environmental cleamnce i.e, 09.102021. As per the notiflcation of the

Authorty in view ofcovid_1j an extehslon of 6 months is granted and thus

09.10.2021 plus 6 months comes out to be 09 04 2022 The due date of

handing over possession of the unit was 09'042022 The

respondent/promoter has obtained the occupation certificate hom the

concerned authorities on 2202.2022 and offered possession to the

comp)ainant on 23 02.2022. Therefore, there is no reason why this bencfit

cannot be allowed to the complainant/allottee who is dulv affected during

above such adverse eventualities and he'cea relief of6 months willbe g'ven

u

21_

52U2



HARERA Cofr pla'nt No. 5282 of 20?2

GURUGRAI,/

equally to both the complainant/allottee and the respondent and no inte'est

shall be chargeable on either partv, during the COVID period i'e' from

01.03.2020 to 01.09.2020.

25. The respondenthad raiseda demand on 12 05'2022 to thecomplainant forthe

payment of outstanding dues. Pursuant to thP demand tetter' the respondeni

issued a cancellatio.letter dated 1010.2022, therebv cancellingthe unit ofthe

complainant/allottee. However, the authoritv is of the view that the

cancellation is not ih accordance with the Affordable Housing Policv of 2013

Also, during proceedinSs dated 10'042024 the respondent stated that the

respondent is willing and ready to hand over possession ofthe apartment to

the complainant sLrbject to clearance of outsEnding dues lhus' the

.ancellation is set'aside and the complainant/allottee is directed to pav the

outstandlngdues, if anY

26. Thus, the authority is of the view that there has been no delay on the part of

the respondent in completirE the pmjecl The respondent has completed

and offered the possession of the unit to the complainant as the agreement'

within the agreed timellnes. Hence, the relief of the complainant regarding

delay€d possession charges does not hold any substance and is hereby

C.Il Dlrect the r€spondent to cost of litigation of an amount of

Rs.1,50,000/'

27. The complainant is seeking relief wr't compensation in tbe above

mentioned reliet Hon'ble Supreme Court oi India in case titled as M/s

Newtech Profioters ond Developers pvL Ltd' v/s State oJ U'P & Ors'

(2021'2022(1) RCR@ 357), has held that an allottee is entitled to claim
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iv. Ihe

payment oithe outstanding dues, ifanv to

complarnt No 5232 of202z

the complainant/allottee.

allottee by the Promoter, in

the allottee, in case oidefault i e., the

GURUGRAIV

compensation & lit,gation charges under sections 12, 14, 18 and section 19

which is to decided by the adjudicating officer as per section 71 and the

quantum or compensation & l,t,gahon expense shall be adiudged bv the

adjudicating ofticer having due regard to the factors mentioned in section-

72. tbe adjudicating ofticer has exclusive jurisdiction to deal with the

complaints in respect otcompensation and legal exPenses

H. Dlrections ofihe authortty: _

28. Hence, the authority hereby passes this order and issue the lollowrng

directions under section 37 of the Act to ensure compl,ance of obligations

c:st upon th€ promoter as per the functions entrusted to the authoriry

under sec 34t0 oitheAcr -

i. The respondent/promoter is directed to provide a copy of updated

statcment ofaccounts to the complainants/allottees within a pcriod of

15 days from the date ofthis order.

ii. The complainant/allottee is directed to pay the outstanding ducs, if

any within a period of 30 days from the date oa receipt of updated

statemeDt of accounts

iii 'lhe rcspondent is directed to handover the possession ot the unrt on

rate of interest chareeable from the

of default shall be charged

the retpondent/Promoter which

at the prescribed rate i.e, 10.85% by

is the same rate olinterest which th€

promoter shall be liable to PaY to

delayed pos<es<ron. harges ds per sei rion 2lza)oflhe Act
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v. Tbe respondent sball not charg€ anvthing from tb€ complai

r\ nor lhe pafl ol the apartment buyers dgreemelr

vi. The benefit ofsix months grace period on account of Covid_

applicable to both the parties in the manner detailed hereiD

no interest to be charged for the period ol01'03'2020 to

from the complainants or to be paid by tbe respoDdent on

delay for the abovesaid covid period.

Complaint stands disposed o

File be consigned to th

Dated:29.05.202

^ea.^

of 2022

RA

(Ashok

1.09.2020


