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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of decisioni 24,05,2024

CORAM:

Shri Sanieev Kumar Arora Member

ORDER

1. This order shall dispose of both the complaints titled as above filed

before this authority in form CRA under section 31 of the Real Estate

(Regulation and DevelopmentJ Act, Z0L6 (hereinafter referred as "the

Act") read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules,2017 (hereinafter referred as "the rules") for

violation of section 11(4J [a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all its obligations,

NAME OF THE
BUILDER

Landmark Apartments Private Limited

PROJECT NAME Landmark - the residency, Sector - 103, Gurugram

S. No. Case No. Case title APPEARANCE

1 cR/362L /2021 Dr. Anju Rani and D.C. Pandey
V/s Landmark Apartments

Private Limited

Shri fagdeep Kumar
(Advocate for
complainants)

Shri Venkat Rao
(Advocate for
respondent')

2 cR/ 447 4 /2023 Landmark Apartments Private
Limited V/s Dr. Anju Rani and

D.C. Pandey

Sh. Amarjeet Kumar
(Advocate for
complainant)

Shri Jagdeep Kumar
(Advocate for
respondent)
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2.

Complaint No. 3621 of2027 &4474 of 2023

responsibilities and functions to the allottees as per the agreement for

sale executed inter se between parties.

The core issues emanating from them are similar in nature and the

complainant(sJ in the above referred matters are allottees of the

project, namely, "Landmark - the residency" being developed by the

same respondent/promoter i.e., Landmark Apartments Private

Limited.

The aforesaid complaints were counter filed by the parties against each

other on account ofviolation ofthe various provisions ofthe Act.

The facts of both the complaints filed by the complainants are similar.

Out of the above-mentioned case, the particulars of lead case

CR/3627/2021 Dr. Anju Rani and anr, V/s Landmark Apartments

Private Limited are being taken into consideration for determining the

rights of the parties.

Unit and proiect related details

Both the cases relate to one allotted unit. One among these is filed by the

allottee and the other one is filed by the builder, so far deciding both the

cases, the facts of first case are being taken. But before that the

particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

3.

4.

A.

5.

S.No. Particulars Details

1. Name ofthe project Landmark - The Residency, sector -
103, Gurugram

2. Project area 10.868 acres
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3. Nature of the project Residential

4. DTCP license no. and
validity status

33 of2011dated 19.04.2011 valid up
to 15.04.2021

5. Name of licensee Basic Developers Pvt. Ltd. and others

6. RERA Registered/ not
registered

Not registered

7 Provisional allotment
letter

03.04.2013

(As per page no. 52 of the complaintJ

8. Date of execution of
apartment buYer
agreement

L5.11.2074

(As per page no. 68 of the complaint]

(unsigned)

9. Unit no. B-62, 6rH floor, Tower-B

(As per page no. 74 of the complaint)

10. Unit area admeasuring 1350 sq. ft.

(As per page no. 74 of the complaint)

ll. Possession clause 10,7 Possession

The Developer,/Compo4v bosed on its
present plons and estimates and subiect
to all just exceptions. contemolates to
complete construction of the soid
Building/soid Apartment within o period
oI Four leors (48 Monthsl from the dote
ofexecution of this Agreement unless there

sholl be delov or there sholl be foilure due to

reosoM
I and Clouse 41 or due tofoilure ot tntending

I Allotteeld topov in time the brice oflhe soid

Aoortmenr alono wtth other chorges ond

I dues in occordonce wilh the schedule of
povments given tn Annexure F or os Der the

I demands raised bv the Developer/Comoonv

I from time to Lime or o
of the In@nditsAlleltceb U4!q
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anv of the terms or conditions of this
Aqreement. The lntendino Allotteelsl oorees
and undertqkes that the comDanv shall be
entitled for o period of six months for the
purpose offit outs and a further Deriod ofsix
months on account of orace over and obove
the Deriod more Darticulorlv sDecifred here-
in-0bove.

kmphssisslpplledl

72. Due date of possession After adding grace period, the due
date comes to 1,5,lt.2oLg

15.11.2018

(Calculated from the signing of
unsigned buyer's agreement)

13. Basic sale consideration Rs.62,53,500/-

(As per agreement on page no. 78 of
the complaint)

74. Amount paid by the
complainants

Rs. 69,7 4,37 4 /-
(As per SOA on page no. 53 of the
reply)

15. Occupation certificate 25.09.2020

(As per compliance report)

16. Offer of possession cum
final demand letter

1?.tL.ZOZO

(As per page 51 of reply)

17. Date of surrender 06.09.2027

f Date of filine of comDlaintl

18. Reminder Ietters 0 4.09.201.9, 30.09.2020 etc.

t9. Grace period The respondent is seeking 12 months of
groce period and clause for the some is
unconditionol.
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Facts ofthe complaint

The complainants have pleaded the complaint on the following facts:

a. That the complainant no. 1is a professor by profession and

complainant no. 2 is a retired doctor and senior citizen. That the

respondent floated project "The Residency" in Sector 103, Gurgaon

and allured them into investing their life savings into the proiect

claiming that the Project will be completed within a period of 3

years. That, accordingly, being glorified by the proiect and the

timelines, they applied for provisional allotment of 2 BHK

residential unit measuring 1350 sq. ft bearing unit no. 8-62 on 6th

floor in the project Landmark - The Residency at Sector 103,

Gurgaon vide allotment application dated 13.09.2 012.

b. Accordlngly, they made payments of all the installments asked by

the respondent. Vide letter dated 03.04.2013, the respondent gave

provisional allotment of the aforesaid unit to them. That after more

than 2 years, apartment buyer's agreement was sent by respondent

to them for signing on 15.11.2014.

c. Some of the relevant clauses of the apartment buyer's agreement

are as under:

. As per Clause 7.5 of agreement, Rs. 100/- per

squqre feet hds been charged as Preferential

Location Chorges(PLC) for Road facing.

However, the building is actually surrounded by

fields. The builder is charging preferential

charges for internal roads.

Complaint No. 3621 of2027 & 4474 of 2023

B.

3.
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Builder vide item development charges (under

other charges ofClause 1.5 ofthe agreement) has

charged Rs. 380/- per sq ft. (approx.). Normally

all developers charge IDC/EDC which are

approximately Rs. 350/- per squdre ft for
payable to Government/Municipalities for
providing basic necessities under development of

road/sewerage etc. Further vide item 1.10,

developer again binds allottee for payment of

External Development charges in proportion of

super area ofapartmentto totol super area ofall

the apartments. This is ombiguous clause. In fact,

builder tries to evqde payment to GMC (Gurgaon

M untcipal Corporotio n) be si d es extorti ng d ou bl e

payment from allottee under development

chorges and EDC.

Builder has also charged proportiondte amount

of Rs. 2,00,000/- from allottee from time to time

as proposed for Club Membership charges, which

was later adjusted towards other payments

because he failed to provide amenities as

mentioned in the broucher.

As per Clause 3 of the agreement, Builder

acknowledges that allottee has already paid Rs.

50,25,450/- (k. Fifty lakhs twenty Iive thousand

four hundred and fifty only) out oftotal sale price
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Complaint No. 3621 of 2027 & +47 4 of 2023

of apartment of Rs. 74,39,000/' (i.e. 67.55a/o)

before buitder buyer agreement. This shows that

Builder onty tried to extort money from allottees

and not interested in completion ofproiect.

c Builder vide clause 9.1 has specified

speciftcdtions of materiol used in construction of

apartment as per annexure D. Further under

Annexure D it is mentioned as under:

"These specifications are tentotive ond subject to

change without any notice at the sole discretion

of th e com P a nY / dev el o P e r".

c lt means that the Builder retains full powers of

specification and material of their choice without

involving allottees.

. As per Clause 8, the Builder is entitled to charge

24ok intgrest in case of delayed payment by the

allotee. However, in case of delay on part of the

Builder to give possession, Builder would refund

the amountwith an interest of 90/o p'a'

That as can be seen from perusal of the aforesaid clauses of

agreement, the same are one-sided and entirely favouring the

respondent and as such illegal, unfair and discriminatory and

cannot be deemed to be binding on them. Thereafter they did not

sign the agreement.

That assuming without conceding, as per clause 10 1 of the

apartment buyer's agreement, the possession had to be given
e.
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within 48 months from the date of the agreement thus at maximum,

the possession had to be given by 15.71,.2019 by the respondent.

Thus, the respondent are in delay in handing over the possession

of the apartment and as such they are entitled to refund of the

advance amounts paid by them. Moreover, as is evident from the

photographs attached in the complaint, the project is far from

completion and can hardly be called habitable and as such the

respondent completely took them for a ride and made them part

with their hard earned money. The Hon'ble Supreme Court and

other courts of this country have time and again held that a flat

purchaser who invests in a flat does so on the assessment of its

potential and the amenities which the builder has committed have

direct relation to the quality oflife for the families ofthe purchasers

and the potential for appreciation in value ofthe flat. That total sale

consideration of the apartment is Rs 74,39,000/- and the

complainants have already paid Rs 69,56,356/-and in the last

almost 9 years since the booking ofthe apartment, the project is far

from completion.

That as per Section 18 of the Real Estate (Regulation and

Development] Acl,2016, promoter is liable to return the amount

received in event the promoter fails to complete or is unable to give

possession of the apartment duly completed by the date specified

in the agreement and the allottee wishes to withdraw from the

project.

C, Relief sought by the complainant:
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4. The complainants in compliant no.362112027 have sought following

5.

reliefs:

a. Refund the entire amount paid by the complainants along with the

prescribed rate of interest.

b. Compensation & cost oflitigation.

The complainant in compliant no. 4474/2023 has sought following

reliefs:

a. Direct the respondent to clear outstanding dues with respect to the

total sale consideration along with prescribed rate of interest

b. Direct the respondent to take possession ofthe unit and execute the

conveyance deed.

On the date of hearing, the authority explained to the

respondents/promoter about the contravention as alleged to have been

committed in relation to section 11(a) ta) of the Act to plead guilty or

not to plead guiltY.

Reply by the resPondent.

The respondent has contested the complaint on the following grounds:

a. That on 13.09.2012; the complainants have booked the said unit

admeasuring to 1956 Sq. Ft. for a total sale consideration of Rs'

69,56,3561' in the project titled as Iandmdrk the Residency' at

Sector 103; Gurgaon, Haryana, after being satisfied about the

specifications and details of the project'

b. That after booking the said unit, they time and again failed to make

the payments as per the agreement terms due to which the

respondent was constrained to issue payment reminders dated

03.L7.2012,15.01.2013 and 12 03 2013 which were duly served to

Complaint No. 3621 of 2027 & 447 4 ot 2023

6.

D,

7.
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c.

d.

f.

Complaint No. 3621 of 2027 & 4474 of 2023

them. However, despite receiving the said reminders, they did not

bother to make timely payments as per agreed terms.

The respondent issued provisional allotment Ietter in their favour

on 03.04.2013. That due to the default on account of the

complainants, the Respondent again issued payment reminders

dated 02.07.2013, 23.09.2013, 27.09.20L3, r9.77.20t3,

12.72.2013, 27.07.201,4, 1.4.04.201'4 and 13.05 2014. However,

they failed to make the timely payments and made the payment

after termination of the stipulated time period.

The respondent again vide demand notice dated 22.05.2074'

requested them to pay the due amount within prescribed time

period of 15 days, however, they again failed to make the payment

within the said prescribed time period'

Furthermore, the respondent vide email dated 16.12.2014 had sent

two copies of the builder buyer agreement for the purpose of

signing and requested them to submit back the agreement within

30 days to the respondent. However, they never came forward to

return the signed copy of the agreements to the respondent. The

said agreement was sent to them on 16.1-2.2014 and therefore, for

all purposes the date of agreement shall be considered as

76.12.2014 as the complainants were aware of each and every

terms of the agreement as on the said date

The respondent vide reminder letter dated 03 11.2017 had

requested the respondent to pay outstanding dues within L5 days'

However, they failed turned to clear the same within stipulated

timeline.
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Complaint No. 3621 o f 2027 & 447 4 of 2023

That as per clause 11 of the agreement, the construction was to be

completed within 60 months along with grace period of 12 months

(6+6 monthsJ subject to the delay due to reasons beyond the

control of the company as mentioned under clause lL.I,1j_.2,77,2

and Clause 41 or due to failure on account of the allottee to make

the time payments of agreed sale consideration as the time was an

essence of the agreement as enshrined under clause 8 of the

agreement. Therefore, in terms of clause 11 of the agreement, the

due date ofpossession comes out to 75.12.20L9.The respondent in

due compliance of the terms of the agreement, had duly completed

the construction ofthe project as on 05.10.2018 and merely the fit-

out work was left to be completed which were also completed by

the respondent by March 2019. That after much pursuance before

the DTCP, the respondent had received the occupation certificate

for the project on 25.09.2020. It is to note herein that the DTCP took

a long time for considering the application and granting the 0C.

Further, the delay in granting the OC was due to prevailing covid-

1.9 lockdown and its cascading circumstances. It is to note that the

present complaint has been filed by the complainants after more

than 2 years of the receipt of OC and offer of possession and thus,

filing the present complaint is merely an afterthought of the

complainants and therefore, the complainants are not entitled to

reap the benefit oftheir own wrongs.

That on 04.09.2019, the respondent sent a reminder to them for

clearing the outstanding dues. Upon receiving no response, the

respondent again on 30.09.2020 sent a reminder for the dues and
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requested them to pay the same to enable the Respondent to

handover the possession since the OC has been received, however,

the Complainants ignored the said letter and chose not to make the

payment. The Respondent further sent a letter dated 12.11.2020 to

them asking to remit the outstanding dues and for taking over

possession of their respective unit, however, they failed to turn up

for taking possession of their unit. The respondent sent a reminder

vide letter dated 15.03.2021. whereby they were asked to come

forward for taking the possession of their unit. However, the same

was of no avail.

i. That instead oftaking the possession ofthe unit, they have filed the

present complaint wilh malafide intention of shying away of their

obligations to pay dues along with interest. Further, the present

complaint is an afterthought and no ground to allow the present

complaint has been mentioned in the complaint.

). lt is to mention herein that the respondent has also filed a

complaint against the complainants before the Ld. Authority having

complaint bearing No. 4474 of 2023 titled "Landmark

Apartments PvL Ltd, Vs, Dr. Anju Rani" seeking directions against

the complainants to take possession of their respective unit and

clear outstanding dues. The contention made under the said

counter complaint may be referred while adiudication of the

present complaint.

8. Copies of all the documents have been filed and placed on record. The

authenticity is not in dispute. Hence, the complaint can be decided on

the basis of theses undisputed documents.
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f urisdiction of the authority

The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.l. Territorial iurisdiction
10. As per notification no.7/92/2017-LTCP dated 14.1,2.2077 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

District, therefore this authority has complete territorial jurisdiction to

deal with the present complaint.

E.II. Subiect matter iurisdiction
Section 11(4J(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)[a] is

reproduced as hereunder:

Section 77

ii1 rhe promoter snotr

(o) be responsible for oll obligations, responsibilities ond functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees os per the agreementlor sale, or to the
ossociation ofallottees, os the cose moy be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the qllottees,
or the common areas to the associotion of ollottees or the competent
outhoriq,, as the case moy be;
Section 34-Functions of the Authority:
344 ofthe Act provides to ensure complionce ofthe obligations cost
upon the promoters, the allottees qnd the realestote agents under this
Act and the rules ond regulotions mode thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

Complaint No. 3621 of 2021 & 447 4 of 2023

E.

9.

L7.

72.
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of obligations by the promoter as per provisions of section 11[a)(a) of

the Act leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later stage.

13. Further, the authority has no hitch in proceeding with the complaint and

to grant a reliefof refund in the present matter in view ofthe iudgement

passed by the Hon'ble Apex Court in Newtech Promoters and

Developers Private Limtted Vs State of U.P, and Ors," SCC Onllne SC

7044 decided on 77.\L.2021wherein it has been laid down as under:

"86. From the scheme ofthe Act ofwhich a detailed reference has been

made ond taking note of power of adiudicqtion delineoted with the
regulatoty authortty and odiudicoting officer, whot frn(llly culls out is
thot olthough the Act indicotes the distinct expressions like 'refund',

'interest', 'penalty' ond 'compensotion', o conioint reading ofsections
18 and 19 cleorl! monifests that when it comes to refund of the

amount" and interest on the refund omount or directing payment of
interest Ior delayed delivery of possession, or penalty and interest
thereon, it is the regulqtory authoriA which hos the power to exomine
qnd determine the outcome ofa complaint At the same time, when it
comes to a question of seeking the relief of adiudging compensation

and interest thereon under Sections 12, 14, 18 and 19, the qdiudicoting

ofrcer exclusively has the power to determine, keeping in view the

collective reading of Section 71 read with Section 72 of the Act if the
qdjudicotion under Sections 12, 14, 18 ond 19 other thon

compensation os envisaged, if extended to the odjudicoting oJJicer as

prayed that, in our view, moy intend to expond the ombit and scope of
the powers ond functions of the qdiudicoting olficer under Section 71

and thot would be against the mandate of the Act 2016;'

14. Furthermore, the said view has been reiterated by the division bench of

Hon'ble Punfab and Haryana High Court in Ram prastha Promoter and

Devetopers Pvt" Ltd, vs llnion ol India ond others dated 73.07.2022 in

CWP bearing no, 6688 of 2027. The relevant paras of the above said

ludgment reads as under:

"23) The supreme courthas qlreody decided on the issue pertaining to

the competence/power oI the o uthority to direct refund of the amount,

interest on the relund omount ond/or directing payment of interest

for delayed delivery of possession or penalty and interest thereupon
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being within the jurisdiction of the outhoriy under Section 31 of the
2076 Act Hence any provision to the contraty under the Ruleswould
be inconsequentiol, The Supreme Court having ruled on the
competence of the Authoriry ond mqintqinabiliry of the comploint
before the Authority under Section 31 of the Act, there i, thus, no
occasion to enter into the scope of submission ofthe complqint under
Rule 28 ond/or Rule 29 of the Rules of2017.
24) The substqntive provision of the Act having been interpreted by
the Supreme Court; the Rules h(1ve to be in tqndem with the
substqntive Act
25) In light ofthe pronouncement ofthe Supreme Court in the mqtter
ofM/s Newtech Promoters (supro), the submission of the petitioner to
owait outcome of the SLP Jiledogainstthe judgment in CWP N0.38144
of 2078, possed by this Court, faik to impress upon us. The counsel
representing the parties very folrly concede that the issue in question
has already been decided by the Supreme CourL The prsyer mode in
the complaint as extrocted in the impugned orders by the Reql Estate
Regulatoty Authoity fall within the relief pertaining to refund of the
qmount; interest on the refund amount or directing payment of
interest for delayed delivery of possession. The power of adjudicotion
and determinstion for the soid reliel is conferred upon the Regulatory
Authority itself ond not upon the Adjudicating Officer."

15. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the matter of M/s Newtech Promoters and

Developers Private Llmited Vs State of U.P. ond Ors. (supm), and the

division bench of Hon'ble Punjab and Haryana High Court in

"Ramprastha Promoter and Developers M Ltd, Vs Unlon of lndia

and others, (supra), the authority has the iurisdiction to entertain a

complaint seeking refund of the amount paid by allottee along with

interest at the prescribed rate.

F. Findings on the relief sought by the complainant.

F.l. Refund entire amount paid by the complainants along wlth the

interest

16. Now, the question arises before the authority is as to whether the

allottees are entitled for refund of the amount paid along with interest
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or they be directed to take the possession of the allotted unit after

clearing the outstanding dues along with interest.

17. In the present matter the promoter has proposed to hand over the

possession of the apartment according to clause 10.1 of the BBA within

a period of 4 years plus L year of grace period from date of execution of

agreement. The due date of possession is calculated from the date of

execution of agreement i.e., 15.11,.201,4. Since in the present matter the

BBA incorporates unqualified reason for grace period/extended period

of6 + 6 months in the possession clause accordingly, the grace period of

6 + 6 months is allowed to the promoter being unqualified. Therefore,

the due date of possession comes out to be 15.11.2 019.

18. The allottee/complainants filed a complaint before the authority bearing

no. CR/3627/2021, on 06.09.2021 and after 2 years, the respondent-

builder has also filed a complaint be aringno. CR/447 4/2 023. Both these

complaints were clubbed together in order to avoid conflicting orders.

Now, the matter before the authority is as to whether the allottee has

right to seek refund or not, when the promoter is unable to give

possession of unit in accordance with the terms of agreement for sale.

The allottee was allotted unit no. 8-62, 6TH floor, Tower-B on

03.04.2013 having an area of 1350 sq. ft. as per clause 10.1 of the BBA,

the subiect unit was to be handed on or before 15.11.2019. However, the

possession was offered to the allottee on 72.71.2020 after receipt of OC

from the competent authority on 25.09.2020. tnstead of taking

possession, the allottee has filed the present complaint before the

authority seeking refund u/s 18 (1) ofthe Act, 2016.
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19. Although the respondent-builder has offered the possession of the unit

o\ 12.71..2020 after receiving OC on 25.09.2020 but the complainant-

allottee has filed for the refund of amount paid by the them in the year

202L and the respondent-builder in the year 2023 filed for issuing

directions against the complainant-allottees for taking the possession of

the unit after clearing the dues. It can be said that though there is a delay

ofabout only oneyear in handing overthe possession but stillno one can

be forced to purchase a house. This has also been observed by the

appellate tribunal in appeal no. 255 of2019 titled as Ravinder pal Singh

V/s Emaar IuIGF Land Ltd. & anr, wherein it is stated as follows:

"32. However, nobody can be forced or compelled to purchase the
house, but as the appellant himself is otdefault in moking the payment
as per the payment schedute ond ifhe sti intends to withdrow from the
project out ofhis own which will omount to the breoch of the controct
on his port in that eventuallty he will be entitled for ret'und of the
amount poid by him ajterforfeiting 1oak ofthe bqsic sale consideration,
which will be considered to be the reasonoble eornest money amount
and after deducting the statutory dues already deposited with the
governmenf'.

20. Further, the Haryana Real Estate Regulatory Authorify Gurugram

(Forfeiture of earnest money by the builderl Regulations, 11(51 of

2018, states that:

"5, AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estate (Regulotions ond Development)
Act,2016 was dwrent. Frauds were carried outwithout ony feor
as there wos no low for the sqme but now, in view of the above

facts ond t(lking into considerotion the judgements of Hon'ble
Notionol Consumer Disputes Redressal Commission ond the
Hon'ble Supreme Court of lndia, the quthority is of the view that
the forfeiture qmount of the eornest money shall not exceed
more thqn 70yo of the considerotion amount of the real estote
i,e. opartment /plot /building as the case may be in all cases
where the concellotion of the llat/unit/plot is mode by the builder
in a unilateral manner or the buyer intends to withdraw from the
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project and any ogreement containing ony clause controry to the

aforesaid regulations shqll bevoid ond not binding on the buyer'

21. It is evident from the above-mentioned facts that the complainants-

allottees had paid a sum of < 69,74,374/- against basic sale

consideration

{ 62,53,500/- ofthe unit allotted to him on 03.04.2013.

of

22. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

23. Consequently, as per website of the State Bank of India ie,

https: / /sbi.co.in. the marginal cost oflending rate (in short, MCLR) as on

date i.e., 24.05.2024 is 8.85%. Accordingly, the prescribed rate of

interest will be marginal cost of Iending rate +2y0 i.e., 10.850/0.

24. Thus, keeping in view the aforesaid factual and legal provisions, the

respondent-builder cannot retain the amount paid by the complainants-

allottees against the allotted unit and is directed to cancel the same in

view of cancellation clause of the allotment by forfeiting the earnest

money which shall not exceed the 100/o of the basic sale consideration of

the said unit as per payment schedule and shall return the balance

amount along with interest at the rate of 10.85% (the State Bank of India

highest marginal cost oflending rate (MCLR) applicabl" u' on 4619 +2%)

as prescribed under rule 15 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules, 2017, from the date of surrender i e '

06.09.2021(date offiling of complaint) till the actual date ofrefund ofthe
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amount within the timelines provided in rule 16 of the Haryana Rules
2077 ibid,.

25. The complainants are seeking rellef w.r.t. litigation cost in the above_

mentioned relief. Hon'ble Supreme Court of India in civil appeal titled as

M/s Newtech promoters ond Developers pvt. Ltd. V/s State of llp &
Ors.(supra), has held that an allottee is entitled to claim compensation &
litigation charges under sections 12,14,1g and section 19 which is to be
decided by the adjudicating officer as per section 71 and the quantum of
compensation & litigation expense shall be adjudged by the adjudicating
officer having due regard to the factors mentioned in section 72. The
adiudicating officer has exclusive .ju risdiction to deal with the complaints
in respect of compensation & legal expenses. Therefore, for claiming
compensation under sections 1,2, L4, lg and section 19 of the Ac! the
complainants may file a separate complaint before the Adiudicating

Officer under section 31 read with section 71 of the Act and rule 29 of
the rules.

26. Separate proceeding to be initiated by the planning department of the
Authority for taking an appropriate action against the builder as project

is not registered.

G. Directions ofthe authority

27. Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of
obligations casted upon the promoter as per the functions entrusted to
the authority under section 34(0 ofthe Act:

i. The respondent-builder is directed to refund the paid_up amount of
\ 69,74,374/-after deducting earnest money i.e., -l.Oo/o of the basic
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sale consideration of unit along with the interest at the prescribed

rate i.e., 10.85% on such balance amount from the date ofsurrender

i.e.,06.09.2021, till date of actual refund.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

28. The complaints stand disposed of. True certified copies of this order be

placed on the case file of each matter.

eev Ku
Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 24 .05 .2024
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