| HAB E Rﬂ Complaint No. 1580 of 2023
&= GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no.: 1580 of 2023
Date of complaint: 21.04.2023
Order pronounced on: 16.05.2024

1. Mrs. Suchita Singh

2. Mr. Harshvardhan Singh

Both R/o: - A-901, Sujjan Vihar, Sector-43,

Plot GH-04, Gurugram-122009, Haryana. ; Complainants

Versus

M /s Vatika Limited
Regd. Office at:- Vatika Limited, 7% Floor, Vatika
Triangle Sushant Lok-1, Block-A, Mehrauli-Gurgaon

Road, Gurgaon-122002, Haryana, India. - Respondent

CORAM:

Shri Vijay Kumar Goyal Member

APPEARANCE: .

Ms. Ritu Kapoor (Advocate) g Complainants

Shri Venket Rao (Advocate) Respondent
ORDER

1, This complaint has been filed by the complainants /allottees under section 31
of the Real Estate (Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the Rules) for vielation of section 11(4})(a) of the Act
wherein it is inter alia prescribed that the promoter shall be responsible for
all obligations, responsibilities and functions under the provision of the Act or
the Rules and regulations made thereunder or to the allottee as per the

agreement for sale executed nter se.
Page 1 of 29



L.

i HARERA
b GLRUGRAM

A. Project and unit related details.

Complaimt No. 1580 of 2023

The particulars of the project, the details of sale consideration, the amount

paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:

S.N. | Particulars Details
1, | Name and Iocation of the “h’arﬂ-:fé INXT City Centre" at Eenur-a.’i,"
pr&JE-Et Gurugram,
4 Project area 1 10.71B Acres
3. | Nature of Project Cummercml | Complex
4. | DTCP license no. and validity | 122 of 2008 dated 14.06.2008
|| status | Valid bpto 13.06.2016
Name of Licensee "rrishul Industries
Rera registered/ not registered | Not Registered
| and validity status st 8 b
7. | Unit No, 334B, 3 Floar, Tower-B [0ld Unit) |
(as per allotment letter, at page 47 of
complaint)
213, 2 Floor, Block-D (New Unit)
(page 48 of complaint) !
8. | Unit area admeasuring 500 sgq. fr.
g [ | {pﬂge 47 & 48 ol complaint)
9, | Allotment Letter 27.072012 {for Old Unit)
(page 47 of complaint)
| 1 Allocation of unit no. in INXT | 31.07.2013
City Centre (page, 43 ol complaint]
| 11, Date of buyer agreement 22062012
- T (page 16 of complaint)
12, Assured Return Clause 12,

“wihe Developer has agreed o pay
Rs.65/- per sq. [t super area of the soid
commercial unit per month by way of
assured return to the buyer from the date
af execution of this agreement till the
completion of construction of the said
building...

Its further agreed that:

(i} The developer will pay to the buyer

Re65/- per sy, ft super area of the soid
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commercial unit as committed return for |
upto three (3) years from the dote of
campletion of construction of the said
building or till the said commercial unit is
put pn lease, whichever is earlier..

. . (Empasis Supplied)” -
13.| Possession clause _Not available ]
14.| Due date of possession | 22.06.2015 i

"Fortune Infrastructure and Ors, s
Trevor D'Lima and Ors. (12.03.2018-5C);
MANU/SC/0253/2018 Hon'ble Apex Court
obseryed that "o person connot be made to |
wait indefinitely for the possession of the flats |
’--:'-fbme}d te them and they are entitled (o seek |
5 nd of the amount paid by them, alony |
‘ompensation. Although we are oware af |
ﬂﬂr ,.l"-:r:cc that when there was no delivery |
period stipulated in the agreement, o
reasonable time has to be taken into
consideration. In  the focts and
circumstances of this case, a time period of
3 years would have been reasonable for
completion of the contract.”
In view of the above-mentioned reasaning,
the date- of the execution of buyers
agheement doted 22062012 oughl 1o be
tiken as the date for calculating the due date |
of pogsession, Therefore, the due date for
| handing over the possession of the unit |
| _ | coftes oiit to be22.06.2015.
15.| Sale Consideration Rﬂﬁﬁhﬁﬁf
ot (page 18 of complaint)
16 Amount paid by complainants | Rs.4 126,048/
== =5 = (page 18 of complaint) =il
17| Assured  return  paid by | Rs24,10,242/- till September, 2015

respondent (as per the creditors ledger dated
53 06.12,2023 pape 57-58 of reply)
18] Occupation certificate/ | Not Obtained
Completion certificate. = = [ | | —
19, Offer for possession Not Offered

B. Facts of the mmplaim

3. The complainants have made the following submissions in the complaint: -
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2. That in 2011, the complainants initiated the discussions for real-estate

opportunities in Delhi-NCR with a real estate agent for Investors Clinic, a
real-estate consultant based in DelhisNCR shared information for an
upcoming real-estate project by M/s Vatika Limited. That the
promoter/developer of the real estate project namely “INXT CITY
CENTRE" in Sector - 83, Gurgaon.

. That the complainants were made to understand that M/s Vatika Limited,
the promoter/developer of the real estate project was a credible
developer, known for its timely delivery of its past projects. The
shopj/office space in the project fiamely “INXT CITY CENTRE” in Sector-83,
Gurgaon was being offered under the 'Assured Return plan’ on the agreed
total price of the shop/ was a sum of Rs:i41,26,048 /- including taxes.

That the complainants initiated the booking process on 24.07.2012, by
presenting a cheque to M/s Vatika Limited of sum of Rs41,26,048/
including service tax respectively were made toM /s Vatika Limited to fulfil
payment requirement of the agreed total consideration of the unit and

applicable taxes.

d. That after the payment made by the complainants, builder buver's

agreement was executed between M/s Vatika Limited, through authorized
representative Mr, Gautam Bhalla and Suchita Singh & Harshvardhan
Singh on 22.06.2012, in which unit no.-334B, Tower-B was allotted. In the
BBA unit No.-334B, Tower-B, Third Floor, ad measuring 500 sq. ft. in "INXT
CITY CENTRE" the commercial project of the company situated in Sector-
83. NH-8, @Rs.8004.75/- per sq. ft of the entire super area i.e, 500 sq. ft
so the total consideration amount of Rs.41,26,048/- including service tax
for the "office space” with the assured return plan @Rs.65/+ (clause 12 sub

clause (i) page no. 15) per sq. It. i.e, R£.32,500/- per month of super arca
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(500 sq. ft.) of the premises was decided in Gurgaon on total price of
Rs.41,26,048/-,

That the unit no.-334B, Tower-B was allotted in the allotment letter and in
the BBA but it was unilaterally changed to unit no. D-2013 without
informing the complainants. This change was shocking for the
complainants as they had booked unit no.-3348, Tower-B after making her
choice based on the layout plan showed to them at the time of booking.
That TDS of sum of Rs.43,323/- was adjusted from the assured return
amount by the respondent on dated é_EH 2.2016. That total payment made
by the complainants to the developer is Rs.41,26,048/- including taxes by
29.12.2016. 4

That assured return amounting:Rs.29,250/- per month after deducting
TDS @10% was paid by the developer to the buyer till 30.09.2018,
thereafter the payment was stopped by the developer. When contacted to
know the reason for stopping further payment, there was no response
from the respondent side.

That several emails were sent by the complainants to the respondent
regarding assured return of unit ne. COM-012-TOWER-D-2-2013 till 2021
but the respondent didn’t reply to even a single mail of the complainants.
That the complainants continuously i'cquﬁted for updates in 2018-2021
regarding assured return but received no response. That the intention of
the respondent and their officers and directors was malafide right from
the beginning and has been aimed to cheat the complainants That
currently, the structure of the tower where the complainants have been
allotted a unit has only been partially completed.

That one of the complainant is a cancer patient and senior citizen and

having very less source of income being a pensioner and is totally
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dependent on “VATIKA'S INXT CITY CENTRE” assured return amount. The

complainants have suffered great hardship and mental agony due to the
acts of the respondent. The respondent has used the money collected from
the complainants for the purposes other than the construction of the
project. The complainants are seeking adequate compensation for being
deprived of the money by the respondent, which was paid for the
commercial unit,

k. That the respondent has committed breach of trust and have cheated the
complainants. The complainants wnullrd not have made the payments of the
said amount but for the reorientations and promises made by respondent
and their directors and efficers the complainants did the booking and
thereafter made the payments: The complainants visited on several
occasions to find out the activities at the site and to meet the concerned
ollicials and noticed the project was massively lagzing behind their
deadline.

. That the respondent . is liable for acts and omissions and have
misappropriated the said amount paid by the complainants and therefore,
are liable to be prosecuted under the provisions of law.

m. That the cause of action accrued in favour of the complainants whe booled
his commercial unit based on the representations of the respondent, Since
the assured return dues has not been given to the complainants ull date,
the cause of action is still continuing.

C. Reliet sought by the complainants: -
4. The complainants have sought following relief(s):
I. That based on the above facts placed before the Hon'ble Court, it is humbly
requested that the respondent be directed to clear all dues of assured

return with interest
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ii. Direct the respondent to pay a sum of Rs.2,00,000/- towards the cost of
litigation.

D.Reply by the respondent; -

5. That the defense of the respondent to file the reply was struck off by authority
vide order dated 07.12.2023, thereafter on 22.12.2023, the counsel for the
respondent has moved an application for recall of order dated 07.12.2023
along with reply and the same was allowed by the authority on 14.03.2024
and reply on behalf of the respondent was taken on record.

6. The respondent contested the f:nmplétni:'f%:un the following grounds: -

a. That the present complaint under rE]!:in,r is @ bundle of lies, proceeded on
absurd grounds and is filed without any cause of action hence is liable 1o be
dismissed.

b. That the complainants have filed the present complaint with obligue motive
of harassing the respondent company and to extort illegitimate moncy
while making absolute false and baseless allegations against the
respondent.

c. That the complainants have failed o P#Hﬂdl! the correct/complete facts and
thi same are reproduced hereunder for proper adjudication of the present
matter, That the complainants have not approached the Ld, authority with
clean hands and has suppressed the relevant material facts. It is submitted
that the complaint under reply is devoid of merits and the same should be
dismissed with cost.

d. At the outset, it is imperative to bring into the knowledge of the Ld.
authority that the complainants herein being an investor having booked
two commercial unit{s) in the project being developed by the respondent. it
is evident, that the complainants are merely investors who purchased the

units for making stead monthly returns.
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e. That the complainants had erred gravely in filing the present complaint and

misconstrued the provisions of the Act, 2016. That the provision of the
RERA Act, 2016, was passed with the sole intention of repularisation of real
estate projects, promoters and for the dispute resolution between builders
and buyers,

f. That the complainants booked the unit with the respondent for investment
purposes. The said complainants herein are not an “allottee”, as the
complainants approached the respondent with an investment opportunity
in the form of a steady rental income f&'um the commercial units, which has
been admitted by the complainants in the present complaint,

g. Thatin the year 2012, the complainants learned about the project launched
by the respondent titled as “Vatika Trade Centre” (herein referred to us
‘Erstwhile Project’) situated at sector-83, Gurugram and visited the office of
the respondent to know the details of the said project. The complainants
further inquired about the specifications and veracity of the commercial
project and was satisfied with every proposal deemed necessary for the
development.

h. That after having dire interest in the project constructed by the responden
the complainants decided to invest and thus had booked 2 unit under the
assured return scheme, vide application form dated 24.07.2012, That the
complainants were aware of the stams't_}f the project and booked the unit 1o
make steady monthly returns, without any protest or demur.

L. That the respondent vide allotment letter dated 27.07.2012 allotted a unit
bearing no. 334B, at 3™ floor, Tower-B, admeasuring 500 sq. ft. (hereina/ter
referred to as ‘Erstwhile Unit’) in the aforesaid project.,

j. Thaton 24.08.2012, the builder buyer agreement was executed betwein the

complainants and the respondent for the erstwhile unit, for a total sale
Page 8 of 29



-y HARERA Complaint Mo. 1580 of 2023

& GURUGRAM ' —

consideration of Rs.41,26,048/- in the erstwhile project. However, upon
knowing the assured return scheme, the complainants upon own will pald
entire amount of Rs.41,26,048/- for making monthly returns, That as per
clause 12 of the agreement, the respondent agreed to pay Rs.65/- per sq. ft.
as assured return to the complainants from the execution of agreement till
the completion of the building and Rs.65/- per sq. ft, per month after
completion of building upto 3years or till the unit is put on lease, whichever
is earlier. Further, the complainants vide same clause 12 of agreement has
even authorized the respondent to ledse out the said unit and by virtue ol
the said leasing clause the unit in 'l::[uEstiun was subject te lease upon
completion,

That the respondent vide letter dated 31.07.2013, the respondent herein
allocated a new unit to the complainant and allotted a unit bearing no. 213

20 floor, block D" admeasuring 500 sq. ft, (hereinafter referred to as "Unit’)
in the "INXT City Centre”, situated at NH-8, Sector-83, Gurgaon, in favor of
the complainants in place of the erstwhile uhit.

The respondent herein was mmmlttaiiﬁ ta complete the construction of the
project and subsequently leaseé out the same as agreed under the
agreement. However, the respondent in due compliance of the terms of the
agreement has paid assured return till September, 201B. That the
complainants have always been in advantage of getting assured return as
agreed by the respondent. It is an admitted lact that the complainant has
received an amount of R5.24,10,242 /- as assured return right from the date
of allotment upto September, 2018,

That the respondent had always tried level best to comply with the terms of
the agreement and has always intimated the exact status of the project.

However, the respondent herein could not continue with the payments of
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assured return after coming in force of the BUDS Act, 2019 and other

ﬁ HARE RA | Complaint No. 1580 of z;; j

prevailing laws. In this regard the respondent had sent emails dated
31.10.2018 and 30.11.2018 to its customers and apprised them that the
respondent will not be in a position to pay any returns in future due to
change in law,

. That the respondent vide letter dated 26.03.2018, intimated the
complainants regarding the completion of construction of the respective
unit comprising in block-D of the project and also stated that they are in
discussion with various tenants and expect to lease out the unit in due
course, |

. That the respondent had always tried level best to comply with the terms of
the agreement and has always intimated the exact status of the project.
However, the delay is caused in the payment was bonalide and purely out of
the control of the respondent.

. That the present complaint is not maintainable under the law, upon the
enactment of the Banning of Unregulated Deposit Schemes Act, 2019 (BUDS
Act). The Assured Return/Committed Returns on deposit schemes have
been banned under the BUDS Act, maan such schemes illegal. Therelore,
the relief sought by the complainants falls outside the jurisdiction of the
Authority.

. That Section 2(4) defines the term “Deposit” to include an amount of money
received by way of an advance or loan or in any form by any deposit taker
and the explanation to the Section 2{4) further expands the definition of the
"Deposit” in respect of company, to have same meaning as defined withir
the Companies Act, 2013. The companies Act, 2013 in Section 2[31) defines
"Deposit” as "deposit includes any receipt of money by way of deposit or

loan or in any other form by a company, but does not include such
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categories of amount as may be prescribed in consultation with the Reserve

Bank of Indi". The term prescribed so as to further clarify and connect the
same¢ to be read with rule 2(1)(c) of the Companies [Acceptance ol
Deposits) Rules, 2014. Further, the explanation for the clause {s) of Section
2(1) states that any amount received by the company, whether in the form
of any instalments or otherwise, form a person with promise or offer to give
returns, in cash or in kind, on completion of the period specified in the
promise or offer, or earlier, accounted for in any manner whatsoever, shall
be treated as deposit. Thus, the simultaneous reading ol the BUDS Act read
with Companies Act, 2013 and*[:tjmﬁ;hies [Acceptance of Deposits] Rules,
2014, resulted in making the ﬂﬁﬁuf&ﬂ ?!ml:umfmrnmitted return and similar
schemes illegal.

That Section 2{17) of the Banning of Unregulated Deposit Schemes Act,
2019 defines the "Unregulated Deposit Scheme "as ‘means a Scheme or on
arrangement under wh.h'.;'h deposits are accepted or solicited by any deposit
taker by way of business and which Is not a Regulated Deposit Scheme, as
specified under column {3) of the First Schedule” Thus the "Assured Return
Scheme' proposed and floated by the respendent has become infructuous
due to operation of law thus the relief prayed for the present complaint
cannot survive due to operation of law. As a matter of fact, the respondemt
duly paid Rs.24,10,242/- till September, 2018. The complainants have not
come with clean hands before the authority and have suppressed these
material facts.

That as per section 3 of the BUDS Act, all Unregulated Deposit Scheme have
been strictly banned and deposit takers such as builders cannot directly or,
indirectly promote, operate, issue any advertisements soliciting

participation or enrolment in; or accept deposit. Thus, the section 3 of the
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BUDS Act makes the assured return schemes, of the builders and promoter,
illegal and punishable under law. Furtheér as per the Securities Exchange
Board of India Act, 1992 (hereinafter referred as SEBl Act) collective
investment Schemes as defined under Section 11 AA can only be run and
pperated by a registered person/company. Hence, the assured return
scheme of the respondent has become illegal by the aperation of law and
the respondent cannot be made to run a scheme which has become
infructaous by law.

That further the Hon'ble High Court uF.Pun}.'lh & Haryana in CWP No. 26740
of 2022 titled as “Vatika Limited Vs. Union of India & Ors", took the
cognizance in respect of Banning of Unregulated Deposits Schemes Act,
201% and restrained the Union of India and the State of Haryana from taking
coercive steps in criminal cases registered against the Company for seeking
recovery against deposits till the next date of hearing. That in the said
matter the Hon'ble High Court has already issued netice and the matter is to
be re-notified on 22.11.2023, That once the Hon'ble High Court has taken
cognizance and State of Haryana has already notified the appointment of
competent authority under the BUDS Act, thus it flows that till the guestion
of law ie., whether such -dépusltiamibn?ar"éd under the BUDS Act or net,
and whether this Hon'ble Authority has the jurisdiction to adjudicate upon
the matters coming within the purview of the special act namely, BUDS Act,
2019, the present complaint cught not be adjudicated

That further in view of the pendency of the CWP 26740 of 2022 belore the
Hon'ble High Court of Punjab & Haryana, the Hon'ble Haryvana Real Esiate
Appellate Tribunal, in Appeal No. 647 of 2021 while hearing the 1ssuc ol
assured return, considered the factum of pendency of the writ, wherein the

question regarding jurisdiction of any other authority except the compoetent
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authority under Section 7 of the Banning of Unregulated Deposits Schemes

Act, 2019. That the Hon'ble Haryana Real Estate Appellate Tribunal after
consideration of the pendency of the pertinent question regarding its own
jurisdiction in assured return matters, adjourned the matter simpliciter
understanding that any order violative of the upcoming judgment of the
Hon'ble High Court would be bad in law. Thus, the Hon'ble Authority should
consider the act of Hon'ble Haryana Real Estate Appellate Tribunal and
keep the present matter pending till final adjudication of CWP 26740 of
2022, |
- That the commercial unit of the complainants were not meant for physical
possession as the said unit is only meant fer leasing the said eommercial
space for earning rental income. Furthermore, as per the agreement, the
said commercial space shall be deemed to be legally possessed by the
complainants. Hence, the commercial space booked by the complainants are
not meant for physical possession and rather is for commercial gain only
w. That the complainants entered into buyer's agreement dated 24.08.2012
with respondent owing to the hame, good will and reputation of the
respondent. The respondent duly paid the assured return to the
complainants till September, 2018, The buyer's agreement only intended to
pay assured returns to the allottees as per agreed rate till construction and
thereafter the rate was revised @Rs.65/- per sq. ft. w.e.f March 2018 as the
construction was completed and the respondent issued a letter dated
26.03.2018. Further due to external circumstances which wereg not in
control of the respondent, construction got deferred. Even though the
respondent suffered from setback due to external circumstances, vet the
respondent managed to complete the construction and duly issued letter ol

completion on 26.03.2018.
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x. That the complainants’ complaint is founded on a misinterpretation of the
objectives behind the enactment of the RERA Act, 2016. The legislative
intent behind the RERA Act, 2016 was to acknowledge the pivotal role of the
Real Estate Sector in meeting housing and infrastructure needs, and to
address the absence of a regulatory body to standardize and professionalize
the sector while addressing concerns of both buyers and promoters. The Act
aims to facilitate a healthy and orderly growth of the industry by balancing
the interests of consumers and promoters, as rellected in the delineation of
responsibilities in Sections 11 to 15‘I for promoters/developers and the
rights and duties of allotiees in Section 19. Therefore, the RERA Act, 2016
was not designed to favor allottees over developers, but to ensure equitable
treatment for both parties and prevent either from suffering due to the
actions or inactions of the other,

y. That the complainants pursuit of pending assured returns is seen as an
attempt to capitalize on the real estate sector's slowdown, aimed at
harassing the respondent and exerting undue pressure. The complaint lacks
a valid basis, as no cause of action has arisen in favour of them against the
respondent. The delay in seeking recovery of dues, spanning five years,
places the onus on the complainants to demonstrate receipt of assured
returns and establish the emergence of a cause of action. The complaint is
without merit and should be dismissed.

#. Furthermore, the delay in pursuing the reliel, coupled with the
characterization of the case as a web of falsehoods and afterthought. The
complainants' contentions are fictitious, baseless and intend te mislead the
Authority. The present complaint is an utter abuse of the process of law, and
hence deserves to be dismissed.

7. All other averments made in the complaint were denied in toto.
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H. Copies of all the relevant documents have been filed and placed on the record.

Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed documents and written submissions made by

the parties.
E. Jurisdiction of the authority

9. The authority has complete territorial and subject matter jurisdiction to
adjudicate the present complaint for the reasons given below.
E.I Territorial jurisdiction

10. As per notification no, l,.l”&EjZﬂl?wlTCf-" dated 14.12.2017 |ssued by Town
and Country Planning Department, Haryana the jurisdiction of Haryana Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram district for
all purposes. In the present case, the project in question is situated within the
planning area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint
E.ll Subject-matter jurisdiction

11. Section 11(4)(a) of the Act 2016 provides that the promoter shall be
responsible to the allottee as per agréement for sale, Section 11(4])(a) is

reproduced as hereunder:
Section 11

]

(4] The promoter shall-

(@) be responsible for all obligations, responsibilities and Junctions
wnder the provisions of this Act or the rules ond regulations mady
thereunder or to the ollottees as per the agreement for sale, or to the
association af allottees, oy the case may be, till the conveyance of all the
apartments, plots or bulldings, as the cose may be, to the allattees, or
the common aregs to the association of ollottees or the conipetent
authority, as the case may ba;

Section 34-Functions af the Authority;

34{f) of the Act provides to ensure compliance of the obligations cost
upon the promoters, the aliottees and the real estote agents under this
Act and the rules and regulalions made thereunder
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12. Hence, in view of the authoritative pronouncement of the Hon'hle Supreme

Court in the case mentioned above, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the refund
amount.

F. Findings on the objections raised by the respondent:

F.I  Objection regarding maintainability of complaint on account of complainant
being investor

13.The respondent took a stand that the complainants are investors and not
consumers and therefore, they are not eéntitled to the protection of the Act and
thereby not entitled to file the cnmpiamt under section 31 of the Act
However, it is pertinent to note that any aggrieved person can file a complaint
against the promoter if he contravenes or violates any provisions of the Act or
rules or regulations made thereunder. Upon careful perusal of all the terms
and conditions of the allotment letter, itis revealed that the complainants are
buyer's, and they have paid a considerable amount tothe respondent-
promoter towards purchase of unit in its project. At this stage, it is important
to stress upon the definition of term allottee under the Act, the same s
reproduced below for ready reference:

"2{d] “allottee" In relation t o veal estate project meaps the persen to whom
a plot, apartment orbullding, us the cuse may be, has been allptted, sold
{whether as freehold on Fecr:'ehﬂ{d}) or etherwise transferred by the promoter,
and includes the person who subseguently acquires the said allotment
through sale, transfer or otherwise but does not (nclude o person 1o whom
swch plat, apertment ar bullding, os the case may be, 1 given on veal "

14 In view of the above-mentioned definition of "allottee” as well as all the terms

and conditions of the buyer's agreement executed between prometer and
complainants, it is crystal clear that the complainants are allottee(s) as the
subject unit was allotted to them by the promoter. The concept of investor is

not defined or referred to in the Act As per the definition given under section
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2 of the Act, there will be “promoter” and “allottee” and there cannot be a

party having a status of "investor”, Thus, the contention of the promoter that
the allottee being investor are not entitled to protection of this Act also stands
rejected.

G.Findings on the reliel sought by the complainant,

G.I The respondent be directed to clear all dues of assured return with interest,
15. The complainants are seeking unpaid assured returns on manthly basis from

the respondent as per the agreed terms. It is pleaded that the respondent has
not complied with the terms and conditions of the agreement. Though for
some time, the amount of assured returns was paid but later on, the
respondent refused to pay the same by taking & plea of the Banning of
Unregulated Deposit Schemes Act, 2019. But that Act does not create a bar for
payment of assured returns even after coming into operation and the
payments made in this regard are protected as per section 2Z(4)(ii) of the
above-mentioned Act. However, the plea of respondent is otherwise and who
took a stand that though it paid the amount of assured return up to the
September 2018 but did not pay assured return amount after coming into
force of the Act of 2019 as the same was declared illegal.

16. The Act of 2016 defines "agreement for sale” means an agreement entered
into between the promoter and the allottee [Section 2(c})|. An agreement for
sale is defined as an arrangement entered between the promoter and allottee
with freewill and consent of both the partics. An agreement defines the rights
and liabilities of both the parties Le., promoter and the allottee and marks the
start of new contractual relationship between them. This contractual
relationship gives rise to future agreements and transactions between them.
The different kinds of payment plans were in vogue and legal within the
meaning of the agreement for sale. One of the integral parts of this agrecment
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is the transaction of assured return inter-se parties. The “agreement for sale”

after coming into force of this Act (i.e, Act of 2016) shall be in the prescribed
form as per rules but this Act of 2016 does not rewrite the "asresment”
entered between promoter and allottee prior to coming into force of the Act as
held by the Hon'ble Bombay High Court in case Neelkamal Realtors
Suburban Private Limited and Anr. v/s Union of India & Ors., [Writ
Petition No. 2737 of 2017) decided on 06.12.2017, Since the agreement
defines the buyer-promoter relationship therefore, it can be said that the
agreement for assured returns between the promoter and allottee arises out
of the same relationship. Therefore, it can be said that the real estate
regulatory authority has complete jurisdiction to deal with assured return
cases as the contractual relationship arise out of agreement for sale only and
between the same parties as per the provisions of section 11(4] (a) of the Act
of 2016 which provides that the promoter would be responsible for all the
obligations under the Act @s per the agreement for sale till the execution of
conveyance deed of the unit in favour of the allottec. Now, three issues arise
for consideration as to: _

I Whether the authority is within itg jurisdiction to vary its earlier
stand regarding assured réturns due to changed facts and
circumstances.

il.  Whether the authority is competent to allow assured returns to the
allottee in pre-RERA cases, after the Act of 2016 came into
operation,

iii. Whether the Act of 2019 bars payment of assured returns to the
allottee in pre-RERA cases.

17, While taking up the cases of Brhimjeet & Anr. Vs, M /s Landmark Apartments

Pvt. Ltd. (complaint no 141 of 2018), and Sh. Bharam Singh & Anr. Vs
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Venetain LDF Projects LLP" (supra), it was held by the authority that it has no

jurisdiction to deal with cases of assured returns. Though in those cases, the
issue of assured returns was invelved to be paid by the builder to an allottee
but at that time, neither the full facts were brought before the autherity nor it
was argued on behalfl of the allottees that on the hasis of contractual
obligations, the builder is obligated to pay that amount, However, there is no
bar to take a different view from the earlier one il new facts and law have
been brought before an adjudicating authority or the court. There is a doctrine
of "prospective overruling” and which provides that the law declared by the
court applies to the cases arising ii‘i Fﬁ#m’ze enly and its applicability to the
cases which have attained finality is saved because the repeal would
otherwise work hardship to those who had trusted to its existence. A
reference in this regard ean be made to the case of Sarwan Kumar & Anr vs.
Madan Lal Aggarwal Appeal (civil) 1058 of 2003 decided on 06.02.2003 and
wherein the hon'ble apex court observed as mentioned above, S0, now the
plea raised with regard to maintainability of the complaint in the face of
earlier orders of the authority in not tenable. The authority can take a
different view from the earlier one on the basis of new facts and law and the
pronouncements made by the apex cnui:'t af the land, It is now well settled
preposition of law that when payment of assured returns is part and parcel of
builder buyer's agreement (maybe there is a clause in that document or by
way of addendum, memorandum of understanding or terms and conditions of
the allotment of a unit), then the builder is liable to pay that amount as agreed
upon and can’t take a plea that it is not liable to pay the amount of assured
return. Moreover, an agreement for sale defines the builder-buyer
relationship. So, it can be said that the agreement for assured returns between

the promoter and an allotee arises out of the same relationship and is marked
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by the original agreement for sale, Therefore, it can be said that the authority

has complete jurisdiction with respect to assured return cases as the
contractual relationship arises out of the agreement for sale only and between
the same contracting parties to agreement for sale. In the case in band, the
issue of assured returns s on the basis of contractual obligations arising
between the parties. Then in case of Pioneer Urban Land and Infrastructure
Limited & Anr, V/s Union of India & Ors. (Writ Petition (Civil) No, 43 of 2019)
decided on 09.08.2019, it was observed by the Hon'ble Apex Court of the land
that ... allottees who had entered into “assured return/committed returns’
agreements with these developers, IWI'I:IEl:i‘«Eh}.F, upon payment of a substantial
portion of the total sale consideration upfront &t the time of execution of
agreement, the developer undertook to pay a certain amount to allottees on a
monthly basis from the date of execution of agreement till the date of handing
over of possession to the allottees”. It was further held that 'amounts raised
by developers under assured i‘&l:ur'Wschgmes’had the™commercial elfect of a
borrowing' which became clear from the devéloper's annual returns in which
the amount raised was shown as “commitment charges” under the head
“financial costs”. As a result) such ﬂlilﬂttees were held to be “financial
creditors” within the meaning of section 5{7) of the Code” including its
treatment in books of accounts of the promoter and for the purposes ol
income tax. Then, in the latest pronouncement on this aspect in case |aypee
Kensington Boulevard Apartments Welfare Association and Ors Vs NBCC
(India) Ltd. and Ors. (24.03.2021-58C): MANU/ SC/0206 /2021, the same view
was followed as taken earlier in the case of Pioneer Urban Land Infrastructure
Ltd & Anr. with regard to the allottees of assured returns to be financial
creditors within the meaning of section 5(7) of the Code. Then after coming

into force the Act of 2016 w.ef. 01.05.2017, the huilder iz obligated to register
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the project with the authority being an ongoing project as per proviso to
section 3(1) of the Act of 2017 read with rule 2(o) of the Rules, 2017. The Act

of 2016 has no provision for re-writing of contractual obligations between the

parties as held by the Hon'ble Bombay High Court in case Neelkamal Realtors
Suburban Private Limited and Anr. V/$ Union of India & Ors, (supra) as
guoted earlier. So, the respondent/builder can't take a plea that there was no
contractual obligation to pay the amount of assured returns to the allottee
alter the Act of 2016 came into force or that a new agreement is being
executed with regard to that fact. When there is an obligation of the promoter
against an allottee to pay the amount of assured returns, then he can't wriggle

out from that situation by taking.a plea of the enforcement of Act of 2016,
BUDS Act 2019 or any otheflaw,

At is pleaded on behalf of respondent/builder that after the Banning of
Unregulated Deposit Schemes Act of 2019 came into force, there is bar for
payment of assured returns to an allottee. But again, the plea taken in this
regard is devoid of merit. Section 2(4) of the above-mentioned Act defines the
word 'deposit’ as an amount af meney received by way of an advance or loan or
in any other form, by any deposit taker wfﬁ:_h @ promise to return whether after a
specified period or nthewiLeﬁ either ih eash'or in kind or in the form of a
specified service, with or without ﬂny'beneﬁt in the form of interest. bonus,
profit or in any other form, but does not include

i, an amount received in the course af, or for the purpose of, business and
hearing a genuine connection to such business including—

il. advance received in connection with consideration of an immovable
property under an agreement or arrangement subject to the condition thot

such advance s adjusted against such immovable property as specified in
terms of the agreement or arrangement.
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A perusal of the above-mentioned definition of the term 'deposit’ shows that it

has been given the same meaning as assigned to it under the Companies Act,
2012 and the same provides under section 2(31) includes any receipt by way
of deposit or loan or in any other form by a company but does not include
such categories of amount as may be prescribed in consultation with the
Reserve Bank of India. Similarly rule 2(c) of the Companies (Acceptance ol
Deposits) Rules, 2014 defines the meaning of deposit which includes any
receipt of money by way of deposit or loan or in any other form by a company
but does not include, i

Las an advance, accounted for inany manner whatsoever, recelved in connection

with consideration for animmovable property

fi.as an advance received and as allpwed by any sectoral regulotor or in
accordance with directions of Central ar State Government;

So, keeping in view the above-mentiened provisions of the Act of 2019 and the

Companies Act 2013, it is to be seen as to whether an allottee is entitled to
assured returns in a case where he has deposited substantial amount of sale
consideration against the ,ailu‘tment of a unit with the builder at the time of
booking or immediately thereafter and as agreed upon between them.

The Government of India enacted the Banning of Unregulated Deposit
Schemes Act, 2019 to previde for a comprehensive mechanism to ban the
unregulated deposit schemes, other than deposits taken in the ordinary
course of business and to protect the interest of depositors and for matters
connected therewith or incidental thereto as defined in section 2 (4) of the
BUDS Act 2019 mentioned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-mentioned Act
that the advances received in connection with consideration of an immaovable
property under an agreement or arrangement subject te the condition that

such advances are adjusted against such immovable property as specified in
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terms of the agreement or arrangement do not fall within the term of deposit,
which have been banned by the Act of 2019,

- Moreover, the developer is also bound by promissory estoppel. As per this

doctrine, the view is that if any person has made a promise and the promisee
has acted on such promise and altered his position, then the person/promisor
is bound to comply with his or her promise. When the bullders failed to
honour their commitments, 2 number of cases were filed by the creditors at
different  forums such as Nikhil Mehta, Pioneer Urban Land and
Infrastructure which ultimately led ﬂi”lg..ﬁentral government to enact the
Banning of Unregulated Deposit E‘Eheﬁe':iﬂt; 2019 on 31.07.2019 in pursuant
to the Banning of Unregulated Deposit Scheme Ordinance, 2018, However, the
moot question to be decided is as te whether the schemes floated earlier by
the builders and promising as assured returns on the basis of allotment of
units are covered by the abovementioned Act or not. A similar issue for
consideration arose before [Hon'ble RERA Panchkula in case Baldev Gautam
VS Rise Projects Private Limited (RERA-PKL-2068-2019) where in it was
held on 11.03.2020 that a huﬂldﬂ'{i_sf-'_li'ﬁﬁi;e to pay monthly assured returns to
the complainants till possession of respective apartments stands handed over
and there is no illegality in this regard,

The definition of term "deposit’ as given in the BUDS Act 2019, has the same
meaning as assigned to it under the Ehmpanies Act 2013, as per section
2(4)(iv)(i) i.e.. explanation to sub-clause [iv). In pursuant to powers conferred
by clause 31 of section 2, section 73 and 76 read with sub-section 1 and 2 of
section 469 of the Companies Act 20173, the Rules with regard te acceptance ol
deposits by the companies were framed in the year 2014 and the same came
into force on 01.04.2014, The definition of deposit has been given under

section 2 (c] of the above-mentipned Rules and as per clause xii [b), as
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advance, accounted for in apy manner whatsoever received in connection

with consideration for an immovable property under an agreement or
arrangement, provided such advance is adjusted against such property in
accordance with the terms of agreement or arrangement shall not be a
deposit. Though there s proviso to this provision as well as to the amounts
received under heading ‘a’ and ‘d’ and the amount becoming refundable with
or without interest due to the reasons that the company accepting the money
does not have necessary permission or approval whenever required to deal in
the gnods or properties or services for which the money 15 taken, then the
amount received shail be deemed to be EII depesit under these rules. However,
the same are not applicable in the case in hand. Though it is contended that
there is no necessary permission or approval to take the sale consideration as
advance and would be considered as depesit as per sub-clause 2[xv)(b) but
the plea advanced in this regard is devoid of merit. First of all, theve is
exclusion clause to section 2(xiv)(b) which provides that unless specilically
excluded under this clause, Earlier, the deposits received by the companies or
the builders as advance were considered as deposits but w.e.f. 29.06.2016, it
was provided that the money received a5 such would not be deposit unless
specifically excluded under this clause, E'.i"'. reference in this regard may he
given to clause 2 of the Firgt schedule of Regulated Deposit Schemes framed
under section 2 (xv) of the Act of 2019 which provides as under; -

(2} The following shall also be treated as Regulated Deposit Schemes under this Act
ramely: -

(o) deposits accepted wnder any scheme or an anungement registered with ony
regulatory body In India constituted or estaldished uader o statute; and
(] any other scheme as may be notified by the Centyal Government under this Act.

The money was taken by the builder as deposit in advance against allotment

of immovable property and its possession was to be offered within a certamn
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period. However, in view of taking sale consideration by way of advance, the

builder promised certain amount by way of assured returns for a certain
period. 50, on his failure to fulfil that commitment, the allottes has 4 right o
appreach the authority for redressal of his grievances by way of filing a
complaint.

20. The builder is liable to pai».r that amount as agreed upon and can't take a plea
that it is not liable to pay the amount of assured return. Moreover, an
agreement defines the builder/buyer relationship. So, it can be said that the
agreement for assured returns between the promoter and allotee arises out of
the same relationship and is marked by the original agreement for sale

27. 1t is not disputed that the respunﬂen't is-a real estate developer, and it had not
obtained registration under the Act of 2016 for the project in guestion
However, the project in which the advance has been received by the developer
from the allottee is an ongoing project as per section 3(1) of the Act of 2016
and, the same would fall within the jurisdiction of the authority for giving the
desired relief to the complainant besides initiating penal proceedings. So, the
amount paid by the complainant to the builderis a regulated deposit accepted
by the later from the former against the immovable property to be transferred
to the allottee later on. | |

28. On consideration of documents available on record and submissions made by
the complainants and the respondent; the authority is satisfied that the
respondent is in contravention of the provisions of the Act That the buyer's
agreement was executed between the parties on 22.06.2012 as alleged and
annexed by the complainants in its complaint and on 24.08.2012 as alleged
and annexed by the respondent in its reply, if we look into the assured return
clause 12 as per the annexed buyer's agreements, it clearly states that the

amount of assured return is payable after the execution of buyer’'s agreement.
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However, the respondent-promater has commenced the payment of assured

return from the month of July, 2012 (as per the customer ledger account dated
06.12.2023 at page 57 of reply). Thus, it is evident that the buyer's agreement
was executed between the parties on 22.06.2012, as the payments in regards
to assured return commenced from July, 2012, which is after the execution of
buyer's agreement.

It is worthwhile to consider that the assured return s pavable to the allottees
on account of provisions in the buyer's agreement. The assured return in this
case |s payable as per "clause 12 of the buyer's agreement dated 22.06.2012"
The rate at which assured return has been committed by the promaoter 15 Rs.
65/- per sq. ft. of the superarea per month which is more than reasonable in
the present circumstances. By way of assured return, the promoter has
assured the allottee that they would be entitled for this specific amount till
completion of construction of the said building. Moreover, the interest of the
allottees is protected even after the completion of the building as the assured
returns are payable for the first 3 years alter the date of completion of the
project or till the date of said unit/space s put on lease, whichever is earlier
On consideration of the documents available on the record and submissions
made by the parties, the complainants "hawlsuught-the amount of unpaid
amount of assured return as per the terms of buyver's agreement and
addendum executed thereto along with interest on such unpaid assured
return. As per clause 12 of buyer's agreement dated 22.06.2012, the promoter
had agreed to pay to the complainants-allottees Rs.65/- per sg. ft. on monthly
basis from the date of execution of this agreement till the completion of
construction of the said building. The said clause further provides that it is the
obligation of the respondent promoter to lease the premises. It I8 matter ol

record that the amount of assured return was paid by the respondent
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promoter till September, 2018 but later on, the respondent refused to pay the

same by taking a plea of the Banning of Unregulated Deposit Schemes Act,
2019. But that Act of 2019 does not create a bar for payment of assured
returns even after coming into operation and the payments made in this
regard are protected as per section 2(4)(iii) of the above-mentioned Act.

30.1In the present complaint, vide letter dated 27.03.2018, the respondent has
intimated the complainant that the construction of subject tower is complete
wherein the subject unit is located. However, admittedly, OC/CC for that block
has not been received by the promoter i:lli this date. The authority is ol the
view that the construction cannot be deemed to complete until the OC/CC is
obtained from the concerned authority by the respondent promater for the
said project. Therefore; ﬂum;idei-ing ti;m facts of the present case, the
respondent is directed to pay the amount of assured return at the agreed rate
i.e, @ Rs.65/- per sqg. ft. per month from the date the pavment of assured
return has not been paid i.e, October, 2018 till the date of completion of the
construction of the said bullding and thereafter; Rs. 65/- per sq. ft. per month
after the completion of the hi,'iii-:li"ng till 3 years after the completion of the
construction of the said building or till the date the said unit is put on lease,
whichever is earlier.

31. The respondent is directed to pay the ﬁutﬁtanding accrued assured return
amount till date at the agreed rate within 90 days from the date of this order
after adjustment of outstanding dues, il any, from the complainants and failing
which that amount would be payable with interest @ 8.85% p.a. till the date of
actual realization.

G Direct the respondent to pay a sum of Rs.2,00,000/- towards the cost of
litigation.
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32.The complainants are secking above mentioned reliel wirt, compensation.

f I
I 1
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Hon'ble Supreme Court of India in case titled as M/s Newtech Prometers and
Developers Pvt. Ltd, V/s State of Up & Ors. 2021-2022(1) RCR (€}, 357 held
that an allottee is entitled to claim compensation & litigation charges under
sections 12,14,18 and section 19 which is to be decided by the adjudicating
officer as per section 71 and the guantum of compensation & litigation
expense shall be adjudged by the adjudicating officer having due regard to the
factors mentioned in section 72. The adjudicating officer has exclusive
jurisdiction to deal with the r:umplmnl;s': in respect of compensation & legal
expenses.

H.Directions of the authority

33.Hence, the authority herehy paﬁsﬁs tﬂiis order and Issues the following
directions under section 37 of the Act to ensure compliance of obligations cast
upon the promoter as per the function entrusted to the authority under section
34(0):

i. The the respondent is directed to pay the.amount of assured return at the
agreed rate Le., @ Rs.65/- persq. ft. per-month from the date the payment
of assured return has not been paid fe, October, 2018 till the date ol
completion of the building and thereafter, @ Rs.65/- per sq. ft. per month
after the completion of the construction of the building till 3 years after
the completion of the construction of the building or till the date the
subject unit is put on lease, whichever is earlier,

ii. The respondent is directed to pay the outstanding acerued assured return
amount till date at the agreed rate within 90 days from the date of this

order after adjustment of outstanding dues, il any, from the complainants

I’Hgf: 28 uf 29



HABE RA Complaint No. 1580 of Eﬂzii_l
=2 GURUGRAM |

and failing which that amount would be payable with interest @8.85% .
till the date of actual realization.

ilii. The respondent shall not charge anything from the complainants which is
not the part of the builder buyer agreement,
34, Complaint stands disposed of.
35. File be consigned to registry.

vl -"-é/’
Dated: 16.05.2024 (Vijay Kffmar Goyal)

Member
Haryana Real Estate
Regulatory Authority,
Gurugram
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