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s.in"n." ro*g i tndia P.ivat. LimitedN,\MEOIlHE
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M/s Eminen.e TownshiP
P.lvateLimrted

cRl286/ZA2l fLlzah Ehtesham and Dr Syed l*.ux*lm:"

shri vijay I(unar Goyal

OROER

'lhis order shall drspose of both the complaints titled as above filcd belore

the authority under section 31 ol the Real Estate (Rcgulalron and

Dcvelopmcn0 
^ct,2016 

(he.einafter referred as 'theAcf'l read with rule 2u

ol thc Haryana Real Estate lRegulation and Development] Rules' 2017

Ihercinarter relerred as "the rules") for violation ol section 11(4)(a] oi the

Actwherein it is inter alia prescribed thatthe promoter shallbe responsible

Ior all its obligations, responsibilities and functions to the allottce as per the

agrcementfor sale execLrted inter se between parties'

'l'he core issues.manating from them are similar in naturc and the

complainant(s) in the above relerred matters are allottces ol thc frol'cL'

l
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namely, "Emtnence Klmberley Sultes" (commerci:l colonvl being

developed by the same respondent/prcmoter i.e, M/s Eminence Township

India) Private Limited. The terms and conditions ofthe buver's agreement

against the allotment ol units in the upcoming project of the respondent

/builder and fulcrum of the issues involved in both the cases pertains to

failure on the part ofthe promoter to deUver timely possession ofthe units

in questjon, seeking award oi handover the physical possession of the

allotted unit along with delayed possession charges and others.

3. The detaih of the complaints, reply [o status, unit no., date of agreemcnt,

possession clause, due date of possession, total sale consideration, totalpaid

amount, and reliersousht are given in the tabie below:

M/s EmlnenceTownsh,p tndia Prival. Limited
at " Eninence Kimbertey Suites ", Sector- 112,

OmtrDation Certifi cate: - 0.05.2019

36 dontht tolus 6 norths gro.e p4nod) tr@ the ttotQ ol sta ol th" qround

noor rcolsiab olthe garri lor tower i wh'th.he boaaa! \ nod' \r'E t

imelr mtn4t wfie A\o et')oltolep elItlothet,ha'oc\dL'lropo ac?

a,."i a,ns,o he iot nert ptan aopL. able to hn/nq/the4 ond-at d\ d"no1J' d bl

he,onoayord btd.ttafutrc nokurc d,.unra4 6 n. tdtaa bLt ro "nl'd
to nui r ota ze. ine pt:e- on oithP'od nn'')'hu\ rcr"q he ofl-'d'^
afte. irant ol canptetton/occupatian enficoce tom the conpetent Autho'ttt

rre iotnpiny bosca on is presentution plons ond estitnates ond atbted n) atl

.nptio;s sioll erdalort to conplete the construcron olthe \ord prote.t withtn

'Ihe aioresaid complaints were 6led against the promoter on account of

violation of the buyer's agreement aga,nst the allotment of units in the

upcoming project oi the respondent/builder and for not handing over the

physical possession by the due date, seeking award ofhandovsr the phvsical

,a
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possession of ihe allotted unit along with delayed possession charges and
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of consid€riti
poss€ssion on/rotal
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2. Djrcct the respondent to Pay rnlerest @18% p r. ror everv month olde av from rh'
date ofpayment till the handing ote.Dfposse$ion ofthe apartmont .ompleto rn

,L!aspe.ts.
3 Di.ecirhc respondent nortocha.geanypayment from ihe.omplridanBduc to prc'

' 
6r.rPporP'Jo'

N;t,lnthetablereferedabove,certaitrabb.eviationshav.been

Ahhreviation Full foro

It has been decided to treat the said complaints as an apph.ation for non

compli:rnce of statutory obligations on the part ofthe promoter/ resPondent

rn tcrms of section 34(0 oF the Act whjch mandates the authoritv (o cn$r'

compli.rnce olthe oblgations castupon the promoters, the allo(tce(sland lhc

re.)l estatc agents under the Act, the rules and the regulations nradc

'lhc iicts of both the complaints filed by the complainantG)/allotteeG) are

,lso slnilar. Out of the above-mentioned case, the particulars of lead cirs'

cR/28s/2023 titte.! as Khursheeit Zolar V/S M/s Eminence Township

(lndio) Private Linited are being taken into consideralion for deternrining

lhe rights of the allottee(s) qua of handover th. physical posscssion ol the

allotted unitalongwith delayed possessjon charges and othcrs

Proiect and unit related d€tails

h"y.."]

Complaint Nos. and 285 o1202:l
&2a6 ot 2023

TscTotaLsale considerauon
APAmoult paid by the alode€

/u
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The part,culars ofthe project, the delails ofsale consideration, the amount

paid by the complainant(sl, date of propos€d handing over the possessron,

delayperiod, ifany, have been detailed in the lollowing tabular form:

cR/285/2023 tltled os Khursheed Zalar v/S M/s Eninence Township

(lndia) Privote Linited

Date ofbuye. agreement 15.11.2013
(Pase no. 25 of conplaintl l

10

r The conpany based on its presentation
ptans and escinotes and subject k oll
exceptions shall endeavour to camplete

the construction of the said prqk4wlthin

s.
N,

Details

t. Name and locatiod of the
project

nce Kimberley Suites", Sector

Baishera, Gurusram
ll2,
Villase

2

l. D'ICP license no. and 35 of2072 dared 22-0+.2012
valid up to 21.04.2025

M/s Eminen.eTownship (lndial Pvr
(Formerly known as KPS Colonizer
Ltd.l

Lrd.

a

L,
8.

l

RERA registered/not
registered and validity

lJnit N;.

Unit area admeasqring

All"t."rtlet6i-

Regist€red
registered vide 74 ol 2017 dated
21-08.2017
val!4!! !! J1 12 2029
8'1106,1f i Floor,lowcr B

IPisgrq4 glcoqpLa intl
601sq. ft.
(Page no. 2 7of complaintl

n.ozntz

/a
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36 nonths (plus 6 months qroce
penod) lrom the date ol start ol the
ground lloor rool slab ol the particuL,r
tower in which the baaking is nnde
subject to timely PaYmenL bY the

Allottee(s) alsole price and other chorges

dueond payable accarding to the Poyntent
Plan appticoble to hin/her/them ond/ot
os demanded by the company oh.lsubiecl
to lorce majeurc cncumstances including
h tnot limited to clause 27 ond 28 'lhe

pojsession af the Said unit(s) shall,

however, be oJ:fered only aftet gront oI
cothpletion/occupatjon certilcote lram

H
le*,t
I compral |l

11.07.2019 for Tower 2, 3, Commercial

Block&Basement.
(as per data available at official website

1? Date ol commenrement

the Co n p e te n t Au tho r i tY.

E4!,I4!!lsul,!!e4)
01.06.2014

INote: - To be clarificd by th. .oufselol
the respondent during pro.ec.linB di'led
02.05.20241

l3 Datc of approval ol
rcvised burldins plans

08.02.2018

[As per infornation available on the
website of tcDharvana.qov.inl

14 Due date ofpotsession 0t.12.2011
[Note: - calculated from the datc oi nart
ol the ground floor rool slab ol ihe
particular tower,.e., 01.06.201'l being

laterl
15. Total Sale Considf ration

Amou.t paid bY

Rs.39,39,672l'
las per payment Plan at PaCe
compla,nt)
Rs.38,70,234l'
rPase no. 51 of comDlaint)

I ofDTCP)

A
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a. Facts ofthe complaint

'I'he .omp lainant has nade the followjDg submissions in the complaintr _

a 'l'hat sometime in November, 2013, the complainant was desirous of

purch:sing a studio apartment in a gated society in Curugram and were

heavily influenced by the brochure issued and circulated bv the

respondent in thc market. The complainant approached the rcryondeni

to explore the unrts in the project namely'[minencc Kimbcrley surtcs'

situated at Sector 112, Village Bajghera, Gurgaon lehsil, Gurgaon .rnd

b. lhat the respondent painted an extremely rosy picture olthe subiect

projcct, stating thatthe respondent is developing the above Proiect w'th

the assistance of internationally renowned architects and thc project

shallbe a state ofart premier proiect and would be one olits kinds ltwas

also stated that the project i.e., "Eminence Kimberly Suites" are excluslve

studio apartment being raised oD Picturesque landscape along sidc r

tailor made commercial hub. The respondent/promoler induccd lhe

complainant by stating that the proiect shall have unmatched facilities

from world class swimming pool to a power voga center li was

reprcsented bythe respond ent that all necessary sanctions and approvsls

h.d becn obta,ned to complete the proiect and the said project will be

developed and possession will be handed over within the pronrised

c. l'hat bclieving upon the false representations nrade by the

..prcsentatives of the respondent, the complainant shortlisted a unlt in

Complarnt Nos, and 285ot2023

l9 Offcroipossession

A
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Complaint Nos. and 285 of2023

ihe project in question. The complainant, after the various neSotiations

lo. an apartmeni suited to thejr taste and budget, booked thc uni( and

paid n substantial a mou nt towards booking unit charges.

'l'hat based upon the representations of the respondent, the complainant

was induced to sign a pre-pri.ted flat buyer's agreemeni datcd

15.11.2013. The complainaDt had opted tor construction linked plan

which is duly recorded in the annexure lll {structure of paymentsl oi the

said flat buyer's agreement. As perbuy€r's agreement the respondenl h.d

allotted a unit bearing no. 1106 in tower b, admeasuring super arca oI

601sq. ft. in favorolthe complainant.

That the respondent/promoter had accepted the booking lrom thc

complainant and other innocent purchasers in year 2012, however the

r.spondent deliberately and with maln fide intentions d.lavcd thc

execution of the buyer's ag.eement. Furthermore, the respondent very

slyly has stated in clause 32 olthe buyer's agreement that the period of

hindrns o!"r or pos5essron \hdll being from ihe ddr" when the oemarr.l

lor laying ol sround floor roof slab shall be .aised bv the respond.nt,

howev.r neitheranysuch demand was ever raised noranysuch demand

is mentioned in the payment schedule annexed with lhe buvefs

agreenr.nt and ratherdemand for construction ofstilt floor was rars.d bv

rhc respondent on 02.01.2014.

'lhat the respondent had promised to complete the proiect wnhin a

period of 36 months from the date of laying g.oLrnd ftoor slab, r.e,

01.02.2014 with a further grnce period ol six months. Howevcr, the

respondent has failed to complete the project in the said nmcfranre,

resuking in extreme kind of mental distress, pain and agony to thc

l).9. a ol2a
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complainant. Furthermore,the respo ndent/ p.omoter had collected more

than 950/o ofthe sale consideration withiD three years ofthebooking and

as such the gross delay in comPletion oithe proiect is solely attributable

to the responde.t/promoter. It is iurther most humbly suhmitted thnt

the Respondent has delayed the execution of the buyer's agreemcnt in

order to safeguard itself from the compensatjon clause as enshrincd

und.r the buyer's agreement and hence the delay iD cxccution of thc

agreement is solelyattributableuponthe respondent and thus thc Pcriod

of 36 months should begin from the date offirst paynrent

lhat the respondent has failed to complete the project in time, resulting

in extrene mental distress, pain and agony to the .omplainant The

rcspondent has deliberately delayed the execuhon oiihe BBA as it is only

the builder buyer agreement which contains the possession deliverv

clause and also the compensation clause and hence to safcguard Llself

ffon the liabilities and luture litigatron, the respondent delryed th.

The bare reading ol the clauses in the buyer's agreement lor cxanrPle

cla\lse 9,77 ,2 \,24,25,26,31, and 32 etc show the unfairness and

arbitrariness of the terms imposed upon the innocent buyers.'l'he

respondent exercised arbitrary power arld highhanded dpproach nnd

nroreover the unfair attitude is apparent on face of record as the

rcspondent has imposed all liabihties on buvcrs 3nd convcnientl)'

rclicved itselffiom the obligations on its pa.t.

The complainant has made visits atthe site and observed thai therc rr.

serious quality issues with respect to the construction carried out b)'

respondent till now. The apartments were sold by representing th.n the

PrBc 9 oI28

complaint Nos. and 285 ot2023
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same will be luxurious apartment however, all such representations seem

to have been made in order to lure complainant to purchase thc

apartments at extremely high prices. The respondent has compromised

wrth levels of quality and are guilty ol mis-selling. There are various

deviations from the initial representations The respondent marketed

luxury high end apartments, but they have compromised even with the

basic features, des,gns and qualily io save costs. The structure, which has

been construct€d, on iace of lt is of €xtremelv poor qualitv The

construction is totally unplanned,with sub standard low grade delective

and despicable construction quality

j. The respondent/ proinoter in the year 2017 invited objections lrom thc

allthe allottees in order to complywith the directions oi D fCP in rcgard

to cbange in sanctioned plan. It is respectfully submitted that the

complainant submittEd their obiections to the DTCP giving their no_

objection with regard to the change ln the sanctioned plan, however h1l

date the complainant has neither heard a single word lrom the

respondent nor the respondenthas informed the complainant about the

change in plan and its conjequences on the complainant.

k The respond€nt upoq receipt ofthe occupation certificate for the unit in

quest,on has immediately senr a pre-mature offer of possession dated

17.07.2019 to the complainant, despite the fact that neither the unit is

complete till date nor the promised facilities and amen,t,es' It is stated

that replying on the one'sided unfair terms ol the bu,lder buver's

agreement,lhey have imposed €xcessive penahies and costs'

l. That the respondent has sold the project stating that it will be next

landmark in luxury housing and will r€define the meaning oiluxurv but

l'acc 10 of28

Complaint Nos. and 285 of2023
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the respondent has conv€rted the project into a concrete jungle. There

are no vis,blesigns ofalleged luxuries.lt is stated that bv issuingthe pre_

mature offer of possession, the respond€nt trapped the compla,nant to

make payment of exorbitant amount while the respondent was aware

thathe had not fulfilled his own commitments tothe complainant.

Reli€fsought by the complainantr -

'Ihe complainant has sought following relief[s)

a. llirect the respondent to handover th€ possession ofthe unit in allrespect

ofthe complainant immediatelyas per th€ buy€r's agreement.

b. Directthe respondentto pay interest @180,5 calculated from 01.12.2017 i.e.,

36 months from th€ dale ofthe agreehent by when construction ought to

have been completed a4dpossession handed over.

c. Direct the respondent not to charge any payment from the complainants

due to pre mature possession.

10. On the datc ofhearing, the authority explained to the responden(/promotcr

about the contraventions as alleged to have been committed in relation to

section 11t41 tal olthe Act to plead guilty or not to plead guiltv.

D. Reply by the respondent

11. Ihe respondent contested thecomplaint on the iollowing gro undsl

i That the complainton own accord approached the respondent to purchase

a commercialunit, in the one ofthe projects namely "tlminence K'mbcrll'

Suites situated in Sector 112,Village Baige.ha, Curugram llaryanJvide'r

dulytilled application lorm.lt isneedlessto statethat theapplication torm,

was duly filed by the complainant, contained al1 the terms ofthe allotment

and sale, which were.eplicated bv the respondent in build'r buver

agrcement. That, as per the terms ofapplication form it was calegori callv
Paee 1l of2a
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agreed in clause 13 of the application form that, the €onstruction of the

said unit is proposed to be €ompleted by the company within 36 months

(plus 06 months grace period) trom the date ofstart of the ground floor

roolslab ofthe particular tower in which the booking is made, subject to

timely payment by the applicant(sl of sale price, stamp duty, and other

charges due and payable according to the payment plan applicable to

him/her/theh and/or as demanded by the company and subject to force

majeure €ircumstances- The possession of the said un,t shall, howevcr, be

oftered o.ly after grant of completion/occuPation certificate from the

competent authority, thus, the question of duress and un_arbrtrary

asreement do€s notalise.

That subsequent to thle above application fo.m a letterofallotment iorunjt

bearing no. B-1106, admeasuring 501 sq. ft. stood dulyallotted in the name

oi the complainattt (s) viite an allotment letter and subsequentlv, on

15.11.2013, a buyeds agrepment was executed between the complainant

& respondent. Thatas per lhe sald buyer's agreement, it was clearly stated

& mutually agreed by the complainant & respondent in clause 30, that

subject to allexceptions, the respondent shall endeavour to complctcthe

construction of the Fa,d proiect within 36 (thirty six) months (plus 6

months grace periodl ftorn the date of start of the stilt/ground floor slab

ofthe particular tower in which the booking is made by the allottee

That the €omplainant has notcomewith clean hands before theAuthority

and has suppressed material facts thus the present petition should be

dismissed on the ground of'.supresslo yeri'. That, the complainant has

misappropriated the fact that the respondent has ofFeredthe possession

without provid,ng basic amen,ties in th€ proiect such as water, electri.ity
Pag.12 oi 2A
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etc. whereas, the respondent has obtained the part occupancv cerlificate

and has provided all the requi.ed amenities attheproiect site 'lhat. apart

from being patently untrue, the contentions as inrpos.d bv the

complainant, reek ol a desperate greed to unlawfullycxtracting nroney

from the respondent, as the possession was oriercd by lhe respondcnt on

17.07.2019, and the same stands acknowledged by the conpla'nant

rv. lhat the complainant on 1707.2019, the complainant was already

communicated with the offerofpossession but even after post delivery of

possession offered by the respondent, the complainant in order to cvade

from the maintenance ch arges has filed the Present co m plain t underan ill_

intention & with a sole motive oiextorting money from thc respondent,

wjthout any fault olthe respondent. itis submitted that the respondcnt hJs

diligcntly invested allthe moneycollected from the investors in thc prolcct

itselland has never divened any tunds on any account 3nd even il tbr the

sakcof arguments, itispresumed, thattheconstruction has got leopardized

then also it has purely been caused due to uniavorable & unloreseen

circumstances, in the intervening Periods which has materiallv dnd

adversely affected $e project and were beyond the control of the

respondent, the same are being setoutherein under:_

. On account of every halt due to the Ban on Construction Actrvrties,

ibllowing the order of National Green lribunal and Polhrtion Conrol

tsoard, the entire machineryoithe Respondent used to sutter 
'dv'rselv

and it took long periods, for the Respondent to remobilrze thc ennr'

construction activlty and increased cost of construction. 'l'h' dclav

account or fo.ce maieure is as follows:

A
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15 04"

350"F25.12.2014-

l hat lu.ther in the month of 19 03.2018, when the .espoDdcnt was

about to apply for occupancy certificate, it faced challen8es in ibr

renewal of license for the said project and jt was only after a period of

06 months i.e. on 03.08.2018, th€ DTCP reverted backto the respondent

company with erroneous demand and further after efforts oi thc

respondent company, the said demand was rectifie(l and was notificd

back to the respondenron0l-02_2019, onlyand the said demnnd has

aLeady been paid along w,th future due demands bv the res!ondent

company, acling under ,ts bonafide lt is stated that thc occuP'rncy

ccrtificate, which is to be obtained before offer of possess'on was

applied for immediatelyaftersaid rectincadon. Thus, thc lbrce maleure

existed from 19.03.2018 tiu 01.022019 ie., aPprox ll months on

account ol governmental delays.

That ev€n other!",,ise the period of possession of the said unlt, as per

thebuilder buyer's agreement is to be counted from the datc of l'rying

offthe ground floorrooislab ie. starting from 01 06.201'1. lhus in (he

te ns ofthe builderbuyer agreemeni, it is stated that the due date for

{v

l
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possession was 01.12.2017 i.e. 42 months irom the date of laying ol

ground floor slab, subject to rorce majeure.

.'l hat it is pertinent to mention herein that on account of del:rys due to

NGI orders (09 months and 20 daysl, correction oa erroneous IDC/

IDC demand (11 months), overlaps with each other and caused a total

period of lorce majeure as 18 months, and in the light of the above

stated force majeure, tbe workat the proje.t site was to bc completed

on or before l4ay 2019 and accordingly possessio n was to bc oflered.

. That the works at the project site were compleied on 26 03 2018 and

the respondent had applied ior occupancy ce(iricatc to IlCTCl,

llaryana at Chandigarh and subsequently the DCI'CP, Harvana post Lts

inspection & as p€r provisions ofapplicable law, have alrcadv gr:rnted

the occupancy certiflcate on 17 07.20I9.

. Thattheoffer ol possession has already bee. issued bythc respondent

to the complainant on 17.07.2019 and rhe unit is pending phvsical

possessjon, payment of outstaDding du es, and execution ofconvevance

d€ed for which the complainant themselves ar. liable to purchase thc

slamp duty and provide the s a m e t o respondent for cxecution oi sale

deed. Thus, the present petit,on of the complairant rsliablc to be

dismissed as the offer of possession has been complicd wrth 
'D

accordance to the law and as per the terms olbuver's agre.rncnt rnd

thus, on accord ofdefault ofthe complainant, the presenL complainant

is neither legitimate norpermissib)e under law Thus, thereis no delav

which has been caused.

t^
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13. The authoriry has com{lete lel,ritsdat and subiect matter iurisdictron to

ddrudicare the presentsli,{+,ttti1t"}+, b"r."
E.l. rerritorial lurlsdldittr I -

14. As per notificarion no. Lv92lzot7.rTcP dated 1412.2017 issued bv Town

and Countrv Plannins D4partment Haryana thejurisdiction of Haryana Redl

sstate nesulatory lutho[iry, Gurugram shall be entire Guru$am district for

alrpurposes. rn rrre preslntcase, the protec( in question issituatedwrthrn rhe

planning area of Curugiam distncL Therefore, thls authority hds complete

territonaliurisdiction tt dealwith the present complain t.

E. I t. subiect.matrer iurltdlcroo 
paee I 6 or 2a

Complaint Nos. and 285 of2023

v. That the respondenthas constructed the project as per its brochure and

has complied with all the norms & directives as set by the State olHarvana

and the complai.ant has notcome before the Authority with dean hands

and has made every plausible eflort to misguide the authority by makrng a

bogus claim.1hat, it is stated by the respondent, that the proJec! is

comple!e with allthe necessary amenities

vi. Tha! the complain! f,led by the complainant is vexatious, frivolous and

not maintainable as the same is devoid oftrue facts and thus is liable to

be dismissed at th e very threshold.

Copies ofallthe relevant documents havebeen filed and placed on dre.ecord

'lheir authenticity is not in dispute. Hence, the complaint can be de.ided on

the basis ofthesc undisputed do.uments and written submissions rnrdc bv

(he parties

lurisdiction of the authorlty
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15. Sectlon 11(al(a) ot the Act, 2016 p.ovides that the promoter shall be

responsible to the allottoe as per agre€ment for sale S€ction 11[a)(a) is

reproduced as hereunder:

Section 11

[4)The pnnoter shol].

(a) be respohsiblc far all obligotions, responsibilities ond Juncrions
Lndet th. provisions of th5 Act ot the rules ond reguloions mode

thereundet or to the allotEes os pet the agrcenent lor sale or to the

assocotion ol dllotteet as the co* nov b-', ritl the convevance ol all the

apat tnPls ptot\ o. bL digs. 6 lhe mv qa\ be to tha atlatea.'t th"
oinon ot.a\ to he a,to. oi@ qJa ottes o''h? t onpetent oLt hol t

Section 34 F unctions ol the Atthority:

,t4A ol tlz A.t prorid$ to ensure canptionce olthe obtiqadons Lost

upon the prcnote\s, rhe ollottees and the rcol enare ogenk rnd?r thr\
A.t dnd the tules antl resulauons nade thereundeL

Complarnt Nos. and 285 of2023

lb So. rn view or rhe provisions of rhe A of2016 quoted above, the authority

complairt regarding non'compliance

I aside compensation which is to be

h.r,i complete jurisdiction to decide t

of obligations by the promoter leavi

decided by the adjudicating

I,

17

Flndings or the ob,ections rall€d by the respondent
F.l Obiectior regarditrS delay due to force ma,eure event!
'I'he respondent-promoter raitedthe contention thatthe construction of the

proiect was delayed due to foice maj€ure conditions such as various orders

passed by Hon'ble Supreme Court and other Authorities to curb tbe pollution

in NCR aDd outbreak ofCovid-19 pandemic. The counselfor the respondent

also contended that the unit/tower was completed on 26.032018 and

application for renewal ollicence was made but grant ofOC delaved due to

renewal of licence which was also obtain€d. The delav in grant oi oC also

A
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happened due to reconciliarion of EDC dues- The delav has happened due to

ban on construction and demonetization lt iurther request€d that the said

period be excluded whilecalculating due date for handingoverofpossession'

The Authority observ€s ihat the respondent has placed reliancc on orders

dated 01.11.2019 and 04.11.2019 of Environment Pollution (Prevention &

Control) Authority and Hon'bleSupreme Court ollDdia to curb the pollution

in the NCR. Further, in the instant complaint, as per clause 27 ofagreement

dated 15.11.2013 executed between drc parties, the due date ofhanding over

of possession was provlded as 01,1i?"!017. Grace period of 6 months is

allowed beiDg unconditional The reipondent/builder in the ,nstant matter

has al.eady obtained th€ occupation certificare ofthe complainant unit from

the competent authortrty on 11.07.2019. Hence, the plea rega'ding

admissibility ol any turther $aqe period on account of aforesaid

circumstances is untenatle and does notrequireanv further explanation

obiection regaidiogentitlettrentof DPCon ground olcomplainants

l8. Ihe respondent has taken a stand that the complainant is the investor and

not consumers and therefore, she is fot entitled to the Protection ofthe Act

and thereby not entitled to file thecohplaint under section 31ofthe Act lhe

rcspondent also submitted thatthe preamble ofthe Act states that the Act is

enacted to protect the interest of consumers oi ihe real estatc sector' 'Ihe

authority obseNes that the respondent is correct in stating that th' Act is

enacted to protect the interest of consumers of the real estate sector' Il is

scttled principle of interpretation that preamble is an introduction ol 'l

statute and states main aims & obiects oienacting a statute bul at the sar!e

l: lt.

A
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time the preambl€ cannot be used to defeat the enacting provisions of the

Act. Furthermore, it i5 peninentto note that any aggrieved person can file a

complaint against the promoter ifthe promoter contravenes or v,olates any

provisioDs ofthe Act or rules or regulations made thereunder. Upon careful

perusal ofall the terms and conditions ofthe apartment buyer's agreement,

jt is revealed that the complainant is buyer and he has pa,d total price of

Rs3a,70,234/ to tL" promoter toJards purchase ol an apartment in its

project. At this stage, it is importan! to stress upon the definition of term

allottee under the Ac! the same is renroduced belowfor ready reterence:

"2(d) 'ottattce' ih retotibn to a teat esttl, pniect nezhs the peren to whon o

plol. opo.then, o. butkllng- os the @e nov be. no, beq ollorud \otd t whe, n?t

o. Jtp"hotd ot teo*hol.l) ot olhetui* tmnde ed bt th" otonote' oad

nttudes dp p.\on o tub'equ?a t +qutrc.the'od dttonenL thmush,ate.

tto4tt"r ot ohetuise but d@: not ln,ludP o oettun to whon \u.n ptat

apo, h"nt o. butld,ng. o\ the e\e no! b", B o@a an rut
1 I In view oi above-mentidned definition of "allottee" as well as all the terms

and conditions of the apartment buyer's agreement ex€cuted berween

promoter and complainant, it,s crysral clear that thev are allottee(s) as the

subject unitwas allotted to them by the promoter' Theconcept of investor is

not denned or referred iit fte Act As Perthe d€f:nltion given under section 2

ofthe Act, there will be 'iromoter" a||d "allottee" and there cannotbe a partv

having a status of ",nvestor". Thus, the cont€ntion of promote. that the

allottee being an investor is not entitled to protection ofthis Act also stands

G. Findiogs on the relielsouSht by the complairanL
c.l Dir;ctthe respoDdentto hardoverthe possesslon otth€unltin all respec

of the complainant immediatelyas Per thG buver's agreemenL

/d



HARERA Complaint Nos- and 285of2023
& 235 of2023

GURUGRAI\,1

20. The complainant took a plea that offer of possession was made in 2019, but

the respondent has iailedto handover the physical possession of the allotted

unit. On the documents available on record, the respondent has of€red the

possession of the allott€d unit on 17 07.20\9 aftet obtaining occupation

certificate lrom competent authority on 1107-2019.

21. The respondent is underobligatioD to handoverthe possession ofthe allotted

unit to the complainant complete in all aspects as per sPec,fications of

buyer's agreement on payment pf outstanding dues il any A[te.

consideration ofthe facts and ciroimstences, the authoritv is ofv,ew that as

per section 19(6) and 19(7) ofthe A.t every allottee shall be responsible to

make necessary paymenfs as per agreement lor sale along with prescrib'd

interest on outstanding payments from the allottee and to take physical

possession ofthe apartment as Per section 19(101 of the Act. In view ot the

same, complainant/allodtees shall make the requisite payments within a

period of 2 months of the fiesh demand raised by the respondent after

.ev,sing the rate ofinterest to be le!'led on the maintenance dues as per the

provisions of sections 19(6) and (7) of the Act Thus, the complainant is

directed to take physical poisession of the subiect unit after payment of

outstanding dues ifany, within two months irom the date ofthis order as the

oC and CC in respect oithe said proiect has alreadv been obtained bv the

respondent from the competent authorily

G.ll Direct the resPondent to Pay loterest @18yo calculated from 01' 12 '2 017

i.e.. 36 months trom the d.te of the agreemeDt, by when 
'onstruction

oughtto have been completed.Dd possession handed over
22. In the;resent conplainf the complainant intends to continue with the

project and ,s seeking delay possession charges as provided under the

proviso to section 18(1) ofthe A€t. Sec. 18(1) proviso reads as underr

it
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Se.non 7a: - Return of odount on.l pensatio"

''f the prcnoter foils b conplete or k unoble to give possession of on

apartnent, plot o. butlding, .

Conplaint Nos. and 285 of2023

Prcvidetl thot wh{e on o ottee does not inteAd to withdro\| Jron the
prcJect, he shall be poid, by the pronoter, interest lor every nohth ol delar, till
the honding ovet ol the Posessian, at such rote os nav be prescnbed

23. As per clause 27 of tbe buyer's agreement dated 15.11.2013, provides ior

handover ofpossession and is reproduced below:

27 Sche.lule lor PNesstoa ol the Sdid UniE
the.onpany bosed on its ptesentotih plols ond estinotes and stblecttooll
exceptions sholl endeovour to conPlete the construction al the sotd ptoied
within 36 monfis (ptus 6 tu@ths gNole P.tiott) lron the dote oJ start oJ

the grom.l l@t rcol slob oJ the paitii@ldr to*er ih ||hich the bookihg is

node subiect tn tinety potn nt bt 4e Atto$eeb) ol sate price ond other
choryes due and pay\ble q@rdinb'to the Pot@nr Plan applicoble to
hih/her/then and/at os denonded W U1e compaht ond tubiect ta fotce
ao,pu" n tqston.et htludng but not lmn?d to cloL\? 2' o"d a Th"
po;psnn at the toid Lntt ) sha\ ho*vet. be olJeted ontv akt s od -t
campletion/orupqtion catilcate lrch the Conpetent Atthotit .

24. At the outset, jt is relevant to comment on the pre_set possession clause oi

the agreement wherein the possession has been subjectcd to all kinds ot

terms and conditions oithis ag:reementand application, and the complainant

not being in default under anyprovisions ofthis agreement and compliance

with all provisions, for4talitiEs and documentation as prescribed by the

promoter. The drafting of this clause ahd incorporation of such conditions

are not only vague and uncotain but so heavily loaded in favour of the

promoteran.l against the allottee that even a single deiault by the allottee in

iulnlling forrnalities and docum€ntations etc. as presrribed by the promoter

may make the possession clause ,rrelevant iorthe purpose ofallott€e and the

commitment date for handing over possession loses its meaninE' lhe

incorporation of such clause jn the flat buyer's agreement by th' promoter

are iust to evade the liability towards timely delivery ofsubiect unit and to

A
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deprive the allo ttee of his .ight accruing af,ter d elay in possession Th is is iust

to comment as to how the builder has misused his dominant positron and

drafted such mischievous clause in theagreem€ntand the auottce is ]eit with

no option but to sign on the dotted lines.

25. Admissibility ofgrace P€riod: The respoDdent/promoter has proposed to

handover the possession oi the unit within 36 [thirty six) months (Plus 6

nlonths grace pe.iod) lrom the date olstart of the ground floor rooislab ol

the particular tower in which the booking is made. lhe grace period of 6

nronths is allowed as is u nquali fied/uncon d itio nal and is sought fo. handing

ovcr ol possession. Therefore, the due date of possession comcs out to be

a1 1? 2017

26. During proceeding dated 02.05.2024, the counsel for the respondeni

contends that the due date for possession of the unit in question is to be

computed from the initiation ol the ground floor roof construction of the

speciUc tower, which commenced on 01.06.2014. Accordinglv, the due date

of possession, inclusive ofa grace period ofsix months, was 01.12.2017 lt is

fu.ther highlighted thatan o ffer of possession was alreadystand made to the

complainant on 17.07.2019 subsequent to obtaining lhe OccuPancv

Ccrtiiicate (OC) from the Department ofTown and Count.v PlanninB (l) l'CP)

on 11.07.2019.

27. Conversely, the counsel for the complainant asserts that tbe unit f!ils to

meet the specifications as outlined oD page 52 of complaint He turther

contcnds that maintenance charges have been levied irom the date ofolfer ot

possession offer, ratherthan from the actualdate ofpossession.

28. Admissibility ofdelay possession charges at prescribed rate ofinterestl

'1he complainant rs continuingwith the projectand seekingdela)' posscssron

l't?,a 22 .l 2A

/t
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charges. However, proviso to section 18 provides thatwhere an allottee does

not intend to withdraw from the proiect, he shall be pa,d, by the promoter,

interestfor everymonth ofdelay, tillthe hand,ng over of possession, at such

rate as may be prescr,bed and it has been prescribed under rule 15 ol the

ruler. Rulp l'. has been reproduced ds under

Rute 15,Prq.ribedrabolinter$t lP.ovbo to section 12, section 1a ond
subaection (4) ,nd subsecnon 0) ol secnon 191

(1) For he purpde olprovito to sectioh 12:section 18)ond sub'edions (4)

ond (7) ol section 19, the "int .e\t ot the tute prescribed shotlbethe
state Bahk ol t ndio hishest norqfiAl eosr of lendthg rote +2%.:

Provided that in cose the sture hid.if{ndio oryinatcostolten.linsrote
(MCLR) is not in uk, i shell ba q)Lild b! such benchnark lendhg tutes
which the stote Bonk of lidia dar lx fton tine to tine lor hndins ta the
generolPrblic.

29. Lhe legislature in its 4sdom in the subordinate legislation under the

provision of rule 15 of [he rules, has determired the prescribed rate of

interest. The rate ofinterest so determined by the legislature, is reasonable

and ifthe said rule is followed to award th€ interest, it will ensure uniiorm

practice in allthe cases-

30. Conscquently, as per websit€ ofthe State Bankollndia ie.,

the marginal cost oflending.ate [in short, [4CLR] as on date i.e., 02.0s 2024

rs 8.a5ol0. Accordingly, the prescribed rate ofinterestwill be marginalcost of

lending rate +2% i.e., 1045o/o

31. 'lhe definition ofterm'interesf as defined under secnon 2[za) olthc Act

provides that the ratc of interest chargeable from the allottee by th'

promoter, in case of default, shall be equal to the rate of intercst ivhich thc

promoter shall be liable to pay the allottee, in case ol defauh. 1 he relcvan t

section is reproduced below
''ko) interen meoh\ the.ates aJ intercstpurobte bv the ptnnotet atthe
allattee, us the cose mo, be.

t\ptotut.oa- tdrhetutpoe'thr laL'P 
r.E"/r r2a

A
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32. lherefore,

AM ! ---'' -'-'
the rcte of int4rest choryedble fron the ollon@ bt the pronoter, in
cde of defoutE shott be equot to the rote ol interest which the
pro oter shotlbe liobte to por the olo6ee, in cose ol defoutt;
the ihterest polable U the pronoter to the ollotte sholl be fion the

date the ptodbzr reived the ohotnt or ony Port th.teof till the

dote the oqoutt ot pott thet eol ond intet e\I thet@4 it relunded ond

the ntetst Davobl? by thc ollottee to the ptudotet shall be lon t hc

date the altonie defauks in poynent to the pmotet till the dote t

interest on the delay payments from the complainant shall be

GURUGR
(i)

(i,

charged at the prescribed rate i.e., 10.85% by lhe respondent/promoter

whi.h is the same as is being granted to the complainants in case otdelay.d

possessron charses.

i3 on .o.sideration of the documents available on record and submissions

made by the parties rega{dingcontravention as per provisions of the Act, ihe

authority is satisfied that the respondent is in contravention of the sectron

11[4)[a) olthe Act by not hand,ng over possession by the due date as per the

agreement. The authority has observed thatthe apartment buyer agree men t

was executed on 15.11 2013 and the possession ofthe subj.ct unit was to bc

offered with in a period of36 months plus 6 months from the date ofstart of

thc ground floor roof slab of the particular tower. The authoritv calculated

duc date of possession fiom the date ofstat of the ground floor roof slab ot

theparticula.toweri.e., 01.06.2014whichcomesouttobe0l 12.2017.As f.]r

as grace period is concerned, the sane is allowed aor the reasons quoted

above. Occupation certili.ate was granted by the concerned authoritv on

11.07.2019 and the.eatter, the possessioD ofthe sublect flat was offered to

the complainant on 17.07.2079. Copies of the same have been pla'ed on

record.]'he authority is ofthe considered view that there is delay on the part

of the rcspondent to offe. physical possession ol the subject llat and it is

tailure on part oithe p.omoter to fulfil its obliSatjons and responsibrlitics as

P.ce24.r2a

complaint Nos and 285 ot2023

fr



Conplaint Nos. and 285 of2023HARERA

9"GURUGRA[,4
per the buyer's agreement dated 1511.2013 to hand over the possession

within the stipulated period.

Section 19(10) of the Act obligates the allottec to take possession of the

subject unit within 2 monihs from the date of receipt ol occup.r(ion

certificate. 1n the present complaint, the occupation certilicatc was granted

by the competent authority on 11.07.2019 The respondent olfered the

possession of the unit in question to the complainant only on 17.07 2019, so

it can be s:jd that the complainant came to know about the occupation

certiiicate only upon the date ofofferofpossession. Therelore, in the interest

of naturaljustice, the complainant should be given 2 monthJ time from the

date of offer oi possess ion. These 2 months of reasonable time rs be'nggiven

lo the complainant ke€ping in mind that even after intinlation olpossession

practically she has to arrange a lot ol logistics and requisitc docu'ncnts

in.ludingbutnotlimitedtoinspection ofthecompletelyfinishcd unit but th's

is mbject to that the unit being handed over at the nme oltaking possession

is in habitable conditron. lt is iurther clarif'ed that the del:v posscssion

charses shallbe payable from the due date ofpossession tillactual handing

over of possession or offer of poss€ssion plus two months whichevcr is

Accordrngly, the non-compliance of the mandate contained in scction

I1[4](a) read with section 18(11 of the Act on the part ol the rcspondenr is

established. As such the complainant is entitled to d.laved posscssion !1

prcscribed rate oli.terest i.e., 10.85 % p a. w.e.i01 12.2017 tillthe expiry ol

2 months from the date ofoifer of possession [17 07.2019] which comes out

to be 17.09.2019 as Per provisions ofsection 18[1] ofthe Act read with rule

15 olthe rules and section 19(10) ofthe Act

35.
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(i. l Direct the respondent trot to charge any payment from the

complalnants due to pre'mature possesslon.

36. As iar as holdingcharges are concerned as per annexure C-5 at page 54 ofthe

complaint, the developer having received the sale consideration has nothing

to lose by holding charges ol the allotted unit, except that it would be

required to maintain the apartment. Therefore, the holding charges will not

be payable to the developer. Even ,n a case where the possession has been

delayed on account of th€ allottee having not paid the entire sale

consideration, the developer shall not be entltled to any holding charges

though it would be entitled to inlerest for the per,od the payment is delayed.

37. Furth€r, the respondent is not enlided to claim holding charges from the

complainant/allottee at qny point oftime even afterbe,ng part ofthe buyer's

asreement as per law setil edby flon'ble supreme court in ctvtl appeol nos.

3864-3ss9/2020 dectdad ot 14,12.2020 (supra)'Therefore, in light ofthe

above, the respoDdent stlall not be entitled to ary holding charges though it

would be entitled to intefest lor the period $e payment is delayed.

38. Moreover, the respondent is riSht in d€manding advance maintenance

charges at th€ rates' prelcribed inthebuilder buyer's agreementat the tlme

of offer of possession. Howcver, the respondent shall not demand the

advance maintenance charges for more than one year from the allottee even

in those cases whereid no speclffc clause has been prescribed in the

asreement orwhere theAMC hasbeen demanded lor more than avear.

H. Dir€ctions of the Authorlty

39. Hence, th€ authority hereby passes this order and issues the following

directions under section 37 olthe Act to ensure compliance oiobligations cast

Co6plaintNos. and 285 oi2023

A
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entrusted to the authont) under

The .espondent is dnected to pay,nterest to each of the complainant

agaiDstthe pa,d'up amount atthe prescribed rate i.e., 10.850/0 per annum

for every month ofdelay on the amount paid by the €omPlainant lrom due

date ofpossession i.e.01.12.2017 tillthe expiry of 2 months irom the date

of ofrer of possession [17.07.2019) which comes out to be 17.09 2019 as

sect,on 19(10)

oftheAct read with rule 15 ofthe rules and

arrears of,nterest accrued so far shall be

p.rid to the complainani within 90

rule 16(2) olthe rules.

orsection 18(1)

days rrom the dare ofthrs order as per

'lhe rate of interest chargeable from the allottee by the promoter, in casc

ol deaault shall be charged at the prescribed rate i.e., 10.85% bv the

respondent/promoter which is the same rate of interest which thc

promoter shall be liable io pay the aliottee, in case of default ie., the

d.layed possession chargesas persection 2(zal olthe Act

iii. l'he respondent is directed to issue a revised statement of dccount aftcr

adjustment ofdelay possession cha.ges within a Period of 15 davs

iv. The complainant is directed to pay outstanding dues, ifany, within 30 days

after receipt olthe revised statement ofaccount and the respondent shall

hrndover the physical possession next 30 days to the complarnanr

A



ff!ABER,q
*,GURUGIiAI,1
v. The respondentshall

not the part olthe b

law settled by Ho

3889/2020 decided

40. This decision shall mu

this order.

41. Complaints stand dispo

in the case file oleach

42.

Dared:02.05.2024

ot charge anything irom e complainants whjch is

yer's agreement. The ndent is not entitled to

nst holding charges from e complainant/allottee

en after being part olthe uyers agreement as per

ble Supreme Coud ,n vil app€al nos.3864-

14-t2-2020.

mentioned in para 3 of

s ordershall be placed

v.t'+2
(viiay Kf'mar Coyal)

h' Rjel.,"J Haryana Real Estate
Regulatory Autho.ity,

GurugranRE
UGRA
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