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ORDER

1. The present complaint has been filed by the complainant/allottees under

section 31 of the Real Estate (Regulation and DevelopmentJ Act, 2016 [in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 fin short, the Rules) for vio]ation of section

11(a)(aJ of the Act wherein it is inter a/ia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions under

the provision of the Act or the Rules and regulations made there under or to

the allottees as per the agreement for sale executed inter se.
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A. Project and unit related details

2. The particulars of the project, the details of sale consideration, the amount
paid by the complainants, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

S.

N.

Particulars Details

1. Name of the project Tristaar, Sector 92, Gurugram
2. Nature of the pro,ect Commercial

RERA registration Registered

247 of 20L7 dated 26.09.20!7
4. DTCP license no. and

validity status
219 of 2007 dated 11.09.2007 upro
L0.09.2024

5. Unit no. FC-23,2"4 floor
(page 27 of complaintJ

6. Unit admeasuring 419 sq. ft.

[page 27 complaintJ
7. Date of execution of

Buyers agreement
Not Executed

8. Memorandum of
understanding

19.02.2018
(page 36 of complaintl

9. Assured return clause 2.1.1
",,,,,,.The lirst porty/developer qgrees and
undertakes to pay the Allottee commitment
amount oI Rs.33,520/- calculated @Rs.B0/- per
squore leet(per month) oI the permises subject to
dedu.tion of applicoble taxes at source."

10. Total sale consideration Rs.25,14,000/-
(page 39 of complaint)

11. Amount paid by the
complainant

Rs.25,35,990/-
(page 10 of complaintJ

72. Occupation certificate 03.05.2021.

(page 66 of complaint)
13. 0ffer of possession 05.0 5.20 21

(page 69 of replyl
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B. Facts ofthe complaint

3. The complainants have made following submissions in the complaint:

i. That the respondent invited applications for KISOK allotments in their
commercial project 'Tristaar' in 2018. The respondent,s agents

approached the complainants, painting a positive picture of the project

and confirming that all legal requirements had been met, with
possession set to be handed over within 36 months.

ii. That upon the assurances and based on documents, the complainants

handed over a cheque no.024!44.dated ZZ.Ol.2O7B of Rs.2,00,000/- to

the respondent. Upon realizatlon of the cheque, the complainants were

required to submit an application for the allotment of KIOSK.

Subsequently, an application dated 09.02.2018 along with another

cheque no. 024546 dated 09.02.2018 of Rs.23,35,990/- was handed

over to the respondent. The complainants paid a total of Rs.2 5,35,990/-.

iii.Further, on 19.02.2018, a memorandum of understanding (MOUJ was

executed between the parties for the allotted unit. As per the MOU, the

complainants received an initial payment as an assured return of Rs.

16,760/- each. Subsequently, the complainants received similar assured

return each month for the following 20 months.

iv.That no further payment of assured returns was made by the

respondent after February 2020. Consequently, a total payment of

Rs.8,04,480/- remains outstanding to the respondent till February Z0Z Z.

v. That the respondent has deposited an amount of Rs.16,788/- in the

name of complainants as TDS for the financial year 2020-21 by showing

that an amount of Rs.2,23,840/-. However, no such payment was ever

affected to the complainants for the said period.
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vi.']'hat the complainants sent a legal notice dated 25.1,0.2021, anrl a letter
(lated 01,.0I.2022 to the respondent seeking statement of accou]]ts and
other basic jnformation. But the respondent never responded to the
same.

C. Relief sought by the complainants:

4.'l'he complainants have filed the present compliant for seel<ing following
rclicf:

i. Direct the respondent to pay assured return from Irebruary 2020
till date along with interest.

ii. Direct the respondent to remove sinking fund ol Rs.t33,000/_ and
IFMS of Rs.62,850/- and interest on this in absence of offer o[
possession.

iii. Direct the respondent to provide basis on which the clemanded
amount of Slnking Fund and the IFMS arrives at.iv. Direct the respondent to provide full details of account ol thc
complainantts.

v. Direct the respondent to exccute Buycr,s Agreement.
5.0n the date of hearing, the authority explalned to the respoDdcnt

/p]'omoter about the contraventions as alleged to have been committed jn

relation to section 11(4)(aJ of the Act and to plead guilty or not to plead

guilty.

D. Reply by the respondent

6.'l'hc respondent has t.aised certain prelirninary objections and has conlestccl

the present complaint on the following grounds:

i. That the complainants being interested in the real estate .levelopmcltl

of the responclent project .SpAZE TIuSl.AAR,, Sector_92, Villalle
Dhorka, Gurugr:rm, Haryana tentativcly appliecl for the allotment of thc
commercial shop vide application form dated Og.\Z.ZOLU ancl rvct_c

consequently allotted a unit no. KIOSK_F23, 2n,r floor, admeasuring,ll 9

sq. ft.

Complaint No. 705 of 2022
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ii. Thereafter, a Memorandum of Understanding (,,MOU,,] was exccutccl
between the parties on l9.O2.Z0lg. As pcr the Article 2 of thc s^.rid

MOU, the respondent hari to pay committed amount of I{s.33,520/_
w.e.f. 01.03.2018 till offer of possession. It was clarified to the
complainants that after offer of possession no assured returns rvjll be

pa id.

iii. That the said project is registered with lJaryana llliRA vide rcgistr;rtion
no. 247 of 20t7 dated 26.09.20t7, originalty valid tilt 30.06.2020.
which was further extended by 6 months by the Authority Yiclc

norificarion no. 9/3-2020 I-IARIM/CGM [Admin) clarcd 02.O5.2020,

thereby extending the date to 30th of Deccmber 2020. Irurthcr, on

12.01.2027 the respondent applied for the extension of the registration
under section 6 of the Act for which project registr;rtion proccr:clings

were carried on under complaint no. g{}3 of 2021, whcr.cin, thc rcquCst

for extension of the project was approved. Subsequently, alicr thc
grant of extension, the end date of expiry was further extended.

iv. In such circumstances, the Authority has bccn noted to Iravc

considered thc .iatc of expir-y of thc registration ccrtiticatc. As statL.d

above, the validity ofthe registration certificate was 30.06.2020, firstly
extended till 30.1,2.2020 and further extended vide order. datrcl

04.10.2021, thereby extending the validity further bcyoncl Octobcr-

2021

v. That the building plan tor the project was tentative an.l subjcct to

change, as communicated to the complainants at the time of bool<in1i.

In accordance rvith the agreed tenns, laws, rulcs, and regulations, tlic
respondent sought to revise the building plans from the earlicr
approved plan to an in-pr.illcipal approval. public notices were jssucd

Complaint No. 705 of 2022
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in English (lndian Expressl, tlindi (Dainik llhaskar), and a local

newspaper ('l'he Tribune, GurugramJ, inviting objections to the

revision. The plans wcre made available on the website, at the o{ficc,

project site, and STP, Gurugram. Objections were invited from thc

complainants, but none were submitted, resulting in deemcd conscnt.

There was no change in the unit's area, and thc building plan rvas

revised as per the clauses of the allotment lettcr and M0tJ.

vi. That the parties did not agree to a specific date for the offcr ol

possession in the MOU and no buyer's agreement was exccu[cd

between the parties. The application for thc grant of occr.Lpallcy

certificate was submitted to competent authority on 09.10.2020 bclbre

the deadline and RERA certificate validation expiry, indicating no

default by the respondent. Subsequently, the respondent received thc

occupancy celtificate on 03.05.2021 and legally offered possessior to

the complainants on 05.05.2021 after obtaining necessary

permissions. Despite this, the complainants significantly dclaved

taking possession and have yet to do so. 1'hc complainants failc.l to

infor-m the Authority about the respondent offerecl posscssror on

05.05.2021.

vii. That the due date for the offer of possession was extendablc if thcrc

was a delay or failure by a concerned department or on the occlllrelce

of force majeure contiitions which are beyond the porver anti corlr-ol ol'

the developer. The construction of the ploject laced significant dclays

due to various force majeure events, such as lestrictions^ on dicscl

vehicles, stone crushers, and brick kilns imposed by the NG'l'and othcr'

certain orders passed by the authorities. I'hese directives hindered thc

supply of raw materials essential for construction activities, leading to
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a total delay of 377 days. Additionally, orders from environmental

authorities and courts further impacted construction activities. Despite

these challenges, the respondent managed to progress with the

construction, obtain necessary approvals, and offer possession of the

unit. Given the circumstances were beyond the control, the respondent

should be granted an extension of 377 days and the complaint should

be dismissed, considering the external factors that caused delays in the

pro,ect completion including covid-19 pandemic.

viii. The respondent's liability for the assured return extended until the

offer of possession of the unit, as specified in Clause 2.1.2 of the

Memorandum of Understanding executed betlveen the parties. Despite

sending an offer of possession on 05.05.2021, the complainants have

not taken possession, alleging delays by the respondent, contrary to

their own admission. The respondent has fulfilled its obligation by

paying the assured returns until the enactment of the BUDS act, after

which it became illegal due to regulatory changes. Assured returns

were to be made only until the offer ofpossession date, which was met

on 05.05.2021. The respondent has complied with all terms and

conditions, and the current complaint appears to be a means of

harassment.

ix. That the complainants in the present complaint are claiming the reliefs

on basis of the terms agreed under the MOU between the parties. The

Authority is exercising its power and jurisdiction as provided under

the provisions of the. As per the provisions of the Act, 2016, the

Authority is dressed with the jurisdiction to adjudicate upon all the

complaints arising out of failure of either party to fulfil the terms and

conditions of the agreement for sale. However, in the present matter

Complaint No. 705 of 2022
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agreement then the buyer's agreement and thus, the MOU is not

covered under the provisions of the Act, 2016. That the said complaint

is not maintainable on this basis that there exists no relationship of
builder-allottee in terms of the MOU, by virtue of which the

complainants are raising their grievance.

That the buyer's agreement and the assured return agreement both

contain rights and obligations of parties which are not identical of each

other. Therefore, both these documents cannot be treated as a single

document enumerating ih" sa.. rights and obligations. The

complainants seeking assured return relief, is not viable under the

BUDS Acl Any direction for assuieii return payment would breach the

BUDS Act. The REM Act applies to promoters' obligations towards

allottees, with no provision for assured returns. Section 11 of the Act,

201.6 outlines promoter obligations withgut mentioning assured

returns. The definitions of allottee and promoter in Sections 2(d) and

2(zk) do not cover transactions involving assured returns, placing such

schemes outside the provisions of the Act's scope and the Authority,s

jurisdiction.

That the respondent has always been prompt in making the payment

of assured returns as agreed under the agreement. The respondent

herein had been paying the committed return for every month to the

complainants without any delay since March, 2018. A total sum of

return of Rs.10,61,827 /- in lieu of complete satisfaction towards the

payment ofassured return has been made by the respondent.

That the respondent vide letter d,ated 25.07.2020 also intimated the

complainants that due to the reason of force majeure event due to

Complaint No. 705 of2022

the complainants are relying upon the terms of MOU which is a distinct
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Covid-19 the respondent is unable to provide the committecl/assured

return for the period of March Z0ZO till Sept 2020. Thereafter, rhe

respondent had rightly adjusted the assured returns from Oct 2020 to

Aptil 2021 amounting to Rs.Z,97,544/- in offer of possession dated

05.05.2021, also paid the TDS of Rs.20,139/- for the said period, which

is also admitted by the complainants and hence, there is no assured

return pending to be paid to the complainants.

xiii. 'Ihat the complainants have only paid Rs.25,35,990/- and have

miserably failed to pay the outstanding dues of over Rs.14,00,000/_

and on the other hand, the complainants have enjoyed the regular

pay ment oI assured returns.

xiv. That the complainants have failed to take possession of the unit legally

offered to them after grant of the occupancy certificate daterd

03.05.2022. The complainants were reminded multiple times to pay

the outstanding amount for the unit allotted and take possession of the

unit.

xv. That the respondent has complied with all of its obligations with

respect to the MOU with the complainants and as per the concerned

laws, rules, and regulations thereunder and the local authorities.

Despite innumerable hardships being faced by the respondent, the

respondent completed the construction of the project and applied for

the occupation certificate vide an application dated 09.10.2020 before

the concerned Authority and successfully attained the occupation

certificate dated 03.05.2021. Once an application for grant of

occupation certificate is submitted to the concerned statutory

authority, the respondent ceases to have any control over the same.

The grant of occupation certificate is the prerogative of the concernecl
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statutory authority and the respondent does not exercise any influence

in any manner whatsoever over the same. There is a delay of around 7

months caused due to the non-issuance of the occupation certificate by

the statutory authority while calculating the period of delay. Therefore,

it is respectfully submitted that the time period utilised by the

concerned statutory authority for granting the occupation certificate is

liable to be excluded from the time period utilised for the

implementation of the project.

xvi. That there is no delay on part of the respondent in offering the

possession and no cause of action.arose under section 1g as there was

no default of the respondent in offering the possession of the unit. The

complainants are themselves at default by not taking over the

possession duly offered to them and cannot benefit from their own

wrongs. The complainants have caused an inordinate delay in taking

possession of the unit which was issued by the respondcnt on

05.05.202L, thereby violating Section 19(10J of rhe Acr as have failed

to take possession of the unit.

xvii. That the complaint is baseless, unclear, and intended to harm the

reputation and interests of the respondent and the project. I.lence, the

complaint should be rejected.

E. Written submission of the complainants:
7. The complainants have filed the written submission on 02.0g.2023 and

made following submissions:

i. That the respondent has never posted the letter for offer of

possession dated 05.05.2021 to the complainants and no proof of

sending same is placed on record. Moreover, no subsequent

reminders were received by the complainants speci0,ing that the

offer of possession has been made to the complainants.
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ii. That as per the terms ofthe agreement consent was taken in MOU for

leasing of the premises on completion to Kwals Hospitality pvt. Ltd.

and the assured return/commitment amount was to be paid to the

complainants from the lease rent.

iii. That the complainants were not allowed to take physical possession

after giving consent for lease which was obtained at the time of

executing MOU dated 19.02.2018 and after receiving full payment of

the unit from the complainants.

F. Written submission ofthe respondent:
8. The respondent has filed the written submission on 08.04.2024 and made

following submissions:

i. That the offer of possession was rightly made to the complainants.

Moreover, multiple reminders were sent after the offer of possession

dated 05.05.2021 to the complainants. So, no order for payment of

assured return can be made.

ii. That the Authority has allowed the extension/grace period of 6

months from 25.03.2020 onwards in accordance with notification no.

9 /3-20 dated 26.05.2020 and the respondent restarted the payment

of assured return after the grace period of 6 months.

9. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents.

G. furisdiction ofthe Authority

10.The authority observes that it has territorial as well as subiect matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

G.l Territorial iurisdiction
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11.As per notification no. t/92/2017-7TCp dated 14.72.2077 issued by Town

and Country Planning Department, Haryana, the .jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the proiect

in question is situated within the planning area of Gurugram District,
therefore this authority has complete territorial jurisdiction to deal with the
present complaint.

G.II Subiect-matter iurisdiction
12. Section 11(4)[a) of the Act provides that the promoter shall be responsible

to the allottee as per agreement for sale. Secrion 11(4J(a) is

reproduced as hereunder:

Section 11

(;) The promoter sha -
(a) be responsible for all obligations, responsibilities ond functions under the

provisions of this Act or the rules ond regulations made thereunder or to the
allottees as per the agreementfor sale, or to the associotion ofallottees, as the
cose may be, till the conveyance of all the apartments, plots or buildings, os
the case may be, to the allotteet or the common areas to the association of
allottees or the competent authoriqt, qs the case moy be;

Section 34-Functions of the Authoriqt

344 of the Act provides to ensure compliance of the obligotions cast
upon the promoters, the qllottees and the real estate agents under this Act
and the rules and regulations mode thereunder.

13. So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter as per provisions of section 11(4)(a) of the Act

leaving aside compensation which is to be decided by the adjudicating

officer if pursued by the complainants at a later stage.

H. Findings on the reliefs sought by the complainants.
H.I Direct the respondent to pay assured return from February 20ZO till

date along with interest
14. The complainants are seeking unpaid assured return on monthly basis from

the respondent as per clause 2.1.1 of memorandum of understanding
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executed between the parties on 19.0Z.ZOLB.In furtherance ofthe same, the

respondent had agreed to pay an amount of Rs.33,520/- per month by way

of assured return to the complainants from 01.03.201g till the date of offer

of possession of the unit. It is pleaded by the respondent that the Authority

does not have the power to grant the relief of assured returns after coming

into force of the Banning of Unregulated Deposit Schemes Act, 2019. But

that Act does not create a bar for payment of assured returns even after

coming into operation and the payments made in this regard are protected

as per section 2(4){iii) ofthe above-mentioned Act.

15. However, the plea of respondent is otherwise who took a stand that

complete assured returns have been paid/adjusted. It was further

submitted that a total sum of Rs.10,5J.,827 /- in lieu of assured return has

been made to the complainants and there remains no outstanding amount

on part of the respondent, as detailed below:

Particular Return
Paid/Adiusted

Paid to complainants Rs. 6,63,696 /-
Adjusted against outstanding dues
(as is evident lrom the oafer ofpossessionl

Rs- 2,9? ,544 /
TDS deposited Rs. 1,00,587/
TOTAL PAID Rs.10,61,827 /-

16. The Act of 2016 defines "agr.eement for sale" means an agreement entered

into between the promoter and the allottee [Section 2[c)]. An agreement for

sale is defined as an arrangement entered between the promoter and

allottee with freewill and consent ofboth the parties. An agreement defines

the rights and liabilities of both the parties i.e., promoter and the allottee

and marks the start of new contractual relationship between them. This

contractual relationship gives rise to future agreements and transactions

between them. The different kinds of payment plans were in vogue and

legal within the meaning of the agreement for sale. One of the integral part
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of this agreement is the transaction of assured return inter-se parties. The

"agreement for sale" after coming into force of this Act (i.e., Act of 2016)

shall be in the prescribed form as per rules but this Act of 2016 does not

rewrite the "agreement" entered between promoter and allottee prior to
coming into force of the Act as held by the Hon,ble Bombay High Court in
case Neelkamal Realtors Suburban private Limited and Anr. v/s ltnion of
India & Ors., (Writ Petition No. 2757 of 2017) decided on 06.12.2017.

Since the agreement defines the buy€r-promoter relationship therefore, it
can be said that the agreement for assured returns between the promoter

and allottee arises out of the same relationship. Therefore, it can be said

that the real estate regulatory authority has complete jurisdiction to deal

with assured return cases as the contractual relationship arise out of

agreement for sale only and between the same parties as per the provisions

of section 11(al (al of the Act of 2016 which provides thar the promoter

would be responsible for all the obligations under the Act as per the

agreement for sale till the execution of conveyance deed of the unit in
favour of the allottee.

17. It is a well settled preposition of law that when payment of assured returns

is part and parcel of builder buyer's agreement (fraybe there is a clause in

that document or by way of addendum, memorandum of understanding or

terms and conditions of the allotment of a unitl, then the builder is liable to

pay that amount as agreed upon and can't take a plea that it is not liable to

pay the amount of assured return. Moreover, an agreement for sale defines

the builder-buyer relationship. So, it can be said that the agreement for

assured returns between the promoter and an allotee arises out of the same

relationship and is marked by the original agreement for sale. Therefore, it
can be said that the authority has complete jurisdiction with respect to

Complaint No. 705 of 2022
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assured return cases as the contractual relationship arises out of the

agreement for sale only and between the same contracting parties to

agreement for sale.

18. Then, in case of Pioneer Urban Land and Infrastructure Limited & Anr,

V/s Union of India & Ors. Writ Petition (Civil) No. 43 of 2079) decided

on 09.08.2079, and in the case taypee Rensington Boulevard Apartments

Wewre Association and Ors. Vs. NBCC (India) Ltd. and Ors. (24.03.2021-

SC): MANU/ SC/0206 /2021, it was held with regard to the allottees of

assured returns to be financial creditors within the meaning of Section 5(7)

of the Code. So, the respondent/builder can't take a plea that there was no

contractual obligation to pay the amount of assured returns to the allottee

after the Act of 20L5.came into force or that a new agreement is being

executed with regaid to that fact. When there is an obligation of the

promoter against an allottee to pay the amount of assured returns, then he

can't wriggle out from that situation by taking a qlea of the enforcement of

Act of 2016, BUDS Act 2019 or any other law

19. It is pleaded on behalf of respondent/builder that after the Banning of

Unregulated Deposit Schemes Act of 2019 came into force, there is bar for

payment of assured returns to an allottee. But a8ain, the plea taken in this

regard is devoid of merit. Section 2(4) of the above mentioned Act defines

the word 'deposit' as an amount of money received by way of an advance or

loan or in qny other form, by any deposit tqker with a promise to return

whether after a specified period or otherwise, either in cash or in kind or in

the form of a spectfted service, with or without any benefit in the form of

interest, bonus, profit or in any other form, but does not include-

i. an amount received in the course of, or for the purpose of, business

and bearing a genuine connection to such business including-
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ii. advance received in connection with considerqtion of an immovable
property under an agreement or arrangement subject to the
condition that such advance is adjusted dgainst such immovable
propergt as specified in terms of the agreement or arrangement.

20.A perusal of the above-mentioned definition of the term 'deposit' shows

that it has been given the same meaning as assigned to it under the

Companies Act,2013 and the same provides under Section 2[31] includes

any receipt by way of deposit or loan or in any other form by a company but

does not include such categories of amount as may be prescribed in

consultation with the Reserve Bank of India. Similarly Rule 2[c) of the

Companies (Acceptance of Deposits) Rules, 2014 defines the meaning of

deposit which includes any receipt of money by way of deposit or loan or in

any other form by a company but does not include.

i. as an ddvance, accounted for in any manner whatsoever, received in

connection with consideration for an immovable property;
ii. as dn advance received and as allowed by an)/ sectoral regulator or

in accordance with directions ofCentral or State Government;

21. So, keeping in view the abote-mentioned provisions of the Act of 2019 and

the Companies Act 2 013, it is to be seen as to whether an allottee is entitled

to assured returns in a case where he has deposited substantial amount of

sale consideration against the allotment of a unitr with the builder at the

time of booking or immediately thereafter and as agreed upon between

them.

22.The Government of India enacted the Banning of Unregulated Deposit

Schemes Act,2019 to provide for a comprehensive mechanism to ban the

unregulated deposit schemes, other than deposits taken in the ordinary

course of business and to protect the interest of depositors and for matters

connected therewith or incidental thereto as defined in section 2 (4) of the

BUDS Act 2019 mentioned above.
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23. It is evident from the perusal of section 2t4)(D(ii] of the above-mentioned

Act that the advances received in connection with consideration of an

immovable property under an agreement or arrangement subiect to the

condition that such advances are adiusted against such immovable property

as specified in terms of the agreement or arrangement do not fall within the

term of deposit, which have been banned by the Act of 2019

24. Moreover, the developer is also bound by promissory estoppel. As per this

doctrine, the view is that if any person has made a promise and the promise

has acted on such promise and altered his position, then the

person/promisor is bound to comply with his or her promise A similar

issue for consideration arose before Hon'ble RERA Panchkula in case

Baldev Gautam vS Rise Proiects Private Limited (REM'PKL-Z068-2079)

where in it was held on 11.03.2020 that a builder is liable to pay monthly

assured returns to the complainants till possession of respective

apartments stands handed over and there is no illegality in this regard.

25. The definition of term 'deposit' as given in the BUDS Act 2019, has the same

meaning as assigned to it under the Companies Act 2013, as per Section

Z(+l(iv)(i) i.e., explanation to sub-clause [ivJ. In pursuant to powers

conferred by clause 31 of Section 2, Section 73 and 76 read with sub-section

1 and 2 of Section 469 of the Companies Act 2013, the Rules with regard to

acceptance of deposits by the companies were frimed in the year 2014 and

the same came into force on 01'04.2014. The definition of deposit has been

given under Section 2 (cJ of the above-mentioned Rules and as per clause

xii (b), as advance, accounted for in any manner whatsoever received in

connection with consideration for an immovable property under an

agreement or arrangement, provided such advance is adjusted against such

property in accordance with the terms of agreement or arrangement shall
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not be a deposit. Though there is proviso to this provision as well as to the

amounts received under heading 'a' and 'd' and the amount becoming

refundable with or without interest due to the reasons that the company

accepting the money does not have necessary permission or approval

whenever required to deal in the goods or properties or services for which

the money is taken, then the amount received shall be deemed to be a

deposit under these rules. However, the same are not applicable in the case

in hand. Though it is contended that there is no necessary permission or

approval to take the sale considglation as advance and would be considered

as deposit as per sub-clause z(x'ifibi'biit the plea advanced in this regard is

devoid of merit. First of all, there is exclusion clause to section 2(xiv)(b)

which provides that unless specifically excluded under this clause Earlier,

the deposits received by the companies or the builders as advance were

considered as deposits but w.e.f. 29.06.2016, it was provided that the

money received as iuch would not be deposit unless specifically excluded

under this clause. A reference in this regard may be given to clause 2 of the

First schedule of Regulated Deposii Schemes framed under section 2 (xv) of

the Act of 2019 which provides as under:-

(2) The following shatl also be treated as Rerylated Deposit Schemes

under this Act namelY:-
i. deposits accepted under any scheme, or an arrangement registered

with any regulatory body in India constituted or established under a

statute; and
ii. any other scheme as may be notified by the Central Government

under this AcL

26.The money was taken by the builder as deposit in advance against

allotment of immovable property and its possession was to be offered

within a certain period. However, in view of taking sale consideration by

way of advance, the builder promised certain amount by way of assured

returns for a certain period. So, on his failure to fulfil that commitment, the
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allottee has a right to approach the authority for redressal of his grievances

by way of filing a complaint.

27. lt is not disputed that the respondent is a real estate developer, and it had

not obtained registration under the Act of 20L6 for the project in question.

However, the project in which the advance has been received by the

developer from the allottee is an ongoing proiect as per section 3(1) of the

Act of 2016 and, the same would fall within the jurisdiction of the authority

for giving the desired relief to the complainant besides initiating penal

proceedings. So, the amount nald.!V. $e complainant to the builder is a

regulated deposit accepted by. .the later from the former against the

immovable property to be transferred to the allottee later on.

28.0n consideration of documents available on record and submissions made

by both the parties, the authority is satisfied that the respondent is in

contravention of the provisions of the Act. The memorandum of

understanding was executed betlveen the parties on 19.02.20L8. Herein,

the assured return is payable as per "clause 2.1.1 of the MOU". Clause 2.1.1

of the MOU specifies that the respondent has agreed to pay Rs.33,520/- per

month by way of assured return to the complainants from 01.03.2018 till

the date of offer of fossession of the unit. The said clause further provides

that it is the obligation of the respondent promoter to pay the assured

returns. The respondent has duly paid assured return to the complainants

till December 2019 as evident from the assured return statement

(Annexure R10). Further, the assured return for the period commencing

from lanuary 2020 till March 2020 and thereafter from October 2020 till

April 2021 had been adiusted by the respondent against the amount

outstanding to be paid by the complainants on the date of offer of

possession i.e.05.05.2021. lt is noteworthy that, no assured return had
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been paid by the respondent to the complainants for the period between

March 2020 to September 2020 in lieu of Covid-19.

29. That during the proceedings dated 2L.12.2023, the complainants submitted

that they never received the offer of possession dated 05.05.2021. On

76.04.2024 the respondent placed on record a copy of postal receipt of

delivery of offer of possession to the complainants. Thus, a presumption is

drawn in favor ofthe respondent that offer of possession dated 05.05.2021

had been duly served by the respondent to the complainants after obtaining

occupation certificate dated 03.05.2021. Therefore, in view of same the

offer of possession dated 05.05.2021 is held to be valid.

30. The respondent is seeking a grace period of 6 months from March 2020 to

September 2020 due to Covid-19, as per clause 5.1 of the MOU. However, in

the factual ."t.i* df thu present case, neither a builder-buyer agreement

was executed nor did the MOU iontain any pobiession clause. Therefore,

the due date of pbssession is calculated by the Authority as per the

judgment of the Honble Supreme Court case titled Fortune

Infrastructure and Ors. vs. Trevor D'Lima and Ors. (72.03,2078 ' SC);

IWANU/SC/0253/2qI8. In this case, the Hon'ble Apex Court observed that

"a person cannot be made to wait indefinitely for the possession of the flats

allotted to them. Although we are aware of the fact that when there is no

delivery period stipulated in the agreement, a reasonable time has to be

taken into consideration. ln the facts and circumstances of this case, a time

period of 3 years would have been reasonable for completion of the

contract. Therefore, the date of the MOU (19.02.2018) should be considered

as the date for calculating the due date of possession.

31. [n cases where delay possession charges are requested and the due date of

possession comes after 25.03.2020, the Authority allows relaxation of 6
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months to both complainant and respondent. However, in the present case,

no due date of possession was agreed between the parties. Consequently,

the due date for handing over the possession of the unit is determined to be

19.02.2021,. Based on this reasoning the respondent's request for a grace

period of 6 months from March 2020 to September 2020, due to Covid-19,

is accepted in accordance with H,4RER,4 notwation no. 9/3-2020 dated

26.05.2020,which grants a 6-month extension for projects with

completion/due dates on or after 25.03.2020. The Covid-L9 period

relaxation of six months as has .been. allowed on the directions of the

Government is applicable as it was diffiault to lease out the premises during

,, #j.li"-l:""siderins the facts of the present case, the respondent is liable

to pay the arrears of assured return as per MOU dated 19.02.2018 i.e. at

Rs.33,520/- per month from 01.03.2018 till the date of offer of possession

i.e., 05.05.2021 subiect to relaxation of 6 months in lieu of Covid-19. The

amount of assured return already paid by the respondent to the

complainants and the outstanding amount due on complainants shall be

deducted/adjusted !efore paying the residual assyred return.

H.II Direct the respondent to remove sinking fund of Rs.83,000/- and IFMS

of Rs.62,850/- and interest on this in absence of offer of possession'

33.That the respondent/promoter may be allowed to collect a reasonabl[

amount from the complainant/allottee under the head of "lFMS". Howevef,

the authority directs that the promoter must always keep the amoult

collected under this head in a very transparent manner' lf any allottle

requires the promoter to give the details regarding the availabiliry of IFIIS

amount and the interest accrued thereon, the promoter must provide tle

details to the allottee. This is further clarified the out of this IFMS/lBMS, r]o

amount can be spent by the promoter for expenditure it is liable to incur 

Io
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discharge its Iiability and obligations as per the provisions of section 14 o{

the Act. As far as sinking fund is concerned, the IFMS/IBMS and the sinkinq

fund are same and the respondent cannot charge for the same underl

d ifferent heads. 
I

H.Ilt Direct the respondent to provide basis on which the demanded amount 
I

ofsinking Fund and the IFMS arrives at. 
I

H.Mirect the respondent to provide full details of account of the 
Icomplainants. I

34. The above-mentioned reliefs sought by the complainants are being takerl

together as the findings in one relief will definitely affect the result of thl

other reliefand the same beinginterqqnnected 
I

35. The respondent is directed to isiire a detailed revised account statement

after adiustment of outstanding amount with details of all the demandt

raised/adiusted. 
I

H.V Direct the respondent to executqrbuyers,ag{eemenL

36. The respondent is directed to execute the buyeds agreement within a neriof

of 30 days from thb dat€ of this order with respect to the 'sublect unit it
accordance with the 'Annexure A' agreement for sale of the Rules 2017, Ac[

Iof20L6. 
I

I. Directions ofthe authority
37. Hence the authority hereby passes this order and issues the followinP

directions under section 37 of the Act to ensure compliance of obligationf

cast upon the promoter as per the function entrusted to the authority undT

section 34(f):

i. The respondent is directed to pay the arrears of assured return as perl

MOU dated lg.OZ.2OlA i.e. at Rs.33,520/- per month from 01.03 20181

till the date of offer of possession i.e., 05.05.2021 subject to relaxationl

of 6 months as per HAREM notification no. 9/3-2020 datedl

26.05.2020. The amount of assured return already naia iej

I
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Rs.6,63,696 /- by the respondent to the complainants shall be

deducted/adjusted before paying the residual assured return.

ii. The respondent is directed to pay the outstanding accrued assured

return amount till offer of possession i.e. 05.05.2021 within 90 days

from the date of this order after adjustment of outstanding dues, if any,

from the complainants, failing which that amount would be payable

with interest @8.8570 p.a. till the date of actual realization.

iii. The respondent is directed to issue a revised account statement after

adjustment of outstanding amount as per above within a period of 30

days from the date of this order.

iv. The respondent is directed to execute the buyer's agreement within a

period of 30 days from the date of this order with respect to the

subject unit in accordance with the'Annexure A'agreement for sale of

the Rules 201
FIv. The respondent

which is not the I

Complaint stands disposed oi

File be consigned

\-1 \,'a-'->

from the complainants

J a1.

20

.J\7I
Datedt 78.O4.2024 (viiay Kumar Goyal)

Member
Haryana Real Estate

Regulatory Authority,
Gurugram
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