
BEFORE THE HARYANA
AUTHORITY,

Indu Dhir

Address: H.No.-800,Sector-4,

Panchkula.

Versus

CORAM:
Shri Ashok Sangwan

APPEARANCE:
Shri K.K. fain (Advocate)
Shri Kunal Gaba (Advocate

1. The present complaint dated

complainant/allottee in Form

(Regulation and DevelopmentJ

rule 28 of the Haryana Real E

Rules,2017 (in short, the Rules)

Complaint No. 1045 of 2022

ESTATE REGULATORY
GURUGRAM

ounced on:
lO45 of 2022

o1.05.2024

Complainant

Respondent

Member

Complainant
Respondent

Y,\\%\
::)

9.03.2022 has been filed by the

under section 31 of the Real Estate

2016 (in short, the Actl read wirh

(Regulation and Development)

violation of section 1 1(4J (aJ of the
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Act wherein it is inter alia pr(

responsible for all obligations,

allottees as per the agreement fol

A. Proiect and unit related detail!

2. The particulars of the project, t

amount paid by the complainan

possession, delay period, if any,

tabular form;

F",rrptrlr. ll" 1045-J rO2 I

;cribed that the promoter shall be

-.sponsibilities and functions to the

sale executed inter se them.

e details of sale consideration, the

date of proposed handing over the

rave been detailed in the following

I
s.
N.

Particulars Details

1 Name of the project "ATS Tourmaline", Sector- 109,
Gurgaon

2 Nature of proiect Group housing project

3. DTPC License no. 250 0f 2007 dated 02.11_.2007

Validity status 01.11.2 019

Licensed area 19.768 acres

Name of licensee Raj Kiran&2others

4 RERA registered/not registerr rd Registered vide reglstration no.
4l of 201.7 dated 10.08.2017

Validiry status 10.08.2 0 2 3

5 Application dated 1-6.06.20L6

[As per page no. 51 of
complaint]
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Unit no.

Fr.p,*. * ,0- 
" 
rtr l

2242 on 24th floor of tower 02

[A. per page no. 5l of
complaintl

7 llnit area admeasuring 2585 sq. ft. [Super areal

[As per page no. 51 of
complaintl

8 Date of apartment bu
agreement

/er 2r.07.20t5

[As per page no. 49 of
complaintl

9 Payment plan Subvention plan

[As per page no. 81 of
complaint]

10 Total sale consideration Rs. 7,69,7 0,87 5 / -

[As per payment plan annexed
as schedule lV on page no.81 o[
complaintl

1,1, Amount paid by the complainan Rs. 1,81,13,438/-

[As alleged by the complainant
on page no. 14 of complaintl

Amount disbursed by bank Rs.

1.,1.1",7 9,349 / -

[Ar per page no. l3 of
complaintl

12 Possession clause Clause 6.2

The Developer endedvour to
complete the construction of the
aDartment within 42 months
from the date of this
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agreement(completion date).
The compony will send
possession notice and offer
possessron of the Apartment to
the applicant as ond when the
company receives the occupotion
certifclte from the competent
authortqt.

13 Due date of possession 21,.0t.2020

[Calculated from the date of
agreement i.e., 21 .07.2016)

14 Tri-partite agreement 2L.07.2076

[As per page no. 42 o[
complaintl

15 Occupation certificate 09.08.2019

[As per page no. 44 of reply]

16 0ffer of possession 09.08.2 019

[As per page no. 82 of
complaintl

17 Discharge cum no dues certifical 20.11.2020

[As per page no. 46 of reply]

18 Legal notice 18.72.2021

[As per page no. 9l ot
complaintl

19 Conveyance deed executed on 02.11.2022

B. Facts ofthe complaint
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3.

Complaint No. 1045 of 2022

The complainant

complaint:

I. That the complainant is a law abiding and peaceJoving citizen and

incorporated under the Compan iesthe respondent is a compan

Act, 1956 and is engaged in

subsidiary of ATS Greens/ATS

II. That in or around June 2016, the authorized representative of the

respondent introduced the pr ect namely under the name and style

in Sector - 109, Gurugram to theof "ATS Tourmaline" Iocated

complainant.

IIL That complainant visited the es office and discussed the details of

the said project wherein, th

a1i4 to the effect that re

respondent have represented infer

ndent have already secured all

necessary approvals and per

are legally entitled to sell the

issions in respect of the pro,ect and

ts. The respondent assured that the

possession ol the flat would

the date of booking.

IV. That the complainant has pu ed the unit under the "Subvention

Scheme". The complainant allotted unit no.2242 on the 24th

Floor, Tower No. 2 having

(equivalent to 2100 sq. ft)

biriltup area of 195.09 square meter

afd having a super built up area of

240.15 Square Meter (equ lent to 2585 sq.ft.) for a total sale

consideration of Rs.7,69,7 0,87

On 79.07.2076, the compla

Rs.22,65,834 /- to the respo

e business of real estate and is a

nfrastructure Ltd.

handed over within 42 months from

ant paid the earnest amount

and then secured a loan

of

ofdent
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VIII,

s.

It

VI.

Complaint No. 1045 of 202 2

Rs.1,32,00,000/- from

executed between the

on 21.07 .201.6.

HDFC B and a Tripartite Agreement was

complai t, the respondent and HDFC Bank

That furthermore, an apart

executed between the com

ent buyer agreement was also

lainant and the respondent on

21.07 .2016. That on 29.07.201 , an amount of Rs.1,17,79,349 /- was

disbursed by HDFC bank

partite agreement.

y to the respondent vide the tri-

VII. It is pertinent to mention he that the said purchase was made

under the "Subvention Sch " and the complainant was assured

vide the Tripartite Agreement

from the disbursement of the d loan or provision of occupancy

certificate by the respondents whichever is earlier, the liabiliw of

payment of the Pre-EMI/EMl

Bank, shall be exclusively of

argeable on loan disbursed to HDFC

e respondent. However, despite of

bility on record, the respondent

ated 21.07.20L6 rhat for 36 monrhs

e HDFC Bank and hence the

their irrevocable admitted li

defaulted on payments to

complainant and her hus d's CIBIL scores were badly

downgraded for no fault ofthei

That thereafter the responde sent an offer of possession on

respondent have received the09.08.2019 stating that th
occupancy certificate from th statutory authorities and that she

the flat by paying the demand ofshould take the possession o

Rs.20,7Ap87 /-.

{
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IX.

Complaint No. 1045 of2022

That on 14.08.201.9 upon site inspection the complainant and her

husband were shocked to disiover that the entire proiecr was in

raw state and non-habitlble. The complainant protested

about the same and severll other lapses on record to the

respondent vide Email.

x. That in compliance of the sai{ demand, the complainant had duly

paid a cumulative amount of Rs.20,7 8,087 l- to the respondent,

which is an admitted fact. The said amount was paid under protest

as many charges as demanded by the respondent was outside the

scope of settled terms.

That till date, a total payment of Rs.1,81,13,438/- has been directly

paid against the total sale fonsideration as mentioned in the

agreement.

XII. That in a shocking turn of vents despite of the fact that the

complainant had been dema ding possession of her apartment

since a long time, the respond nt refused to provide a fixed date for

the same. The respondent deli erately refused to acknowledge her

provided amounts and had t
several occasions.

be reconfirmed about the same ()n

of offer of possession i.e. 09.08f2019, the complainant's unit and it's

surrounding apartments inclu[ing the entire tower was in a raw,

non - habitable state whetein no person can live without

compromising his/her securitf,life & Iiberty. That even till this

xt,
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current date, the apartment afrd the residential complex as such

remains non-habitable and ral.
XIV. That despite paying entire alount for the said apartment to the

respondent the minimal constrluction activities being conducted by

the respondent were moving [t snail's pace. So, finding no other

option but to conclude the remFining construction work herself, the

complainant through her hrjsband, Sh. Ravinder Kumar Dhir

requested for an interim po$session of the said apartment on

03.01.2020 from the respondefit. However the respondent kept her

request in pendenry and d demanding various random

amounts, including some non- e amount of HVAT amounting to

Rs.l,37,424/- which was not d]iscussed or agreed upon at the time

of buying the apartment and iJ neither mentioned anylvhere in the

executed documents inter se parties.

XV. That upon constant following qp of the matter with the respondent,

finally on 19.11.2020, the ndent sent a set of documents

which included a "Discharge cum No Dues Certificate" which

basically restricted the complainant from raising any legitimate

claims/complaint against the respondent, as a pre-condition to

provide the interim possessio

XVI. That the complainant had alrqady paid the entire amount towards

the said apartment to the resppndent however the respondent with

a malafide intent, coerced and pressurized the complainant to sign

the said Discharge cum No Dr]res Certificate. That since the entire

amount towards the said ap{rtment already stood paid and the

Page I of 25



HARERA
ffi.GURUGI?AI/

ongoing EMI liability toward! HDFC Bank was also running, the

complainant had no option 
"la.ign"a 

the said document under

protest on 2O.1L.2OZO.

XVII. That therea fter on 20.L1.2020 
]rn" 

int".i. possession was provided.

The complainant & her husbatd were further shocked to discover a

lot of civil discrepancies in he4 apartment including 2 level ceilings

and other issues which were duly notified to the respondent.

XVIII. That till date, the complainant has been constrained to spend

around Rs.30,00,000in completing the said apartment on the

respondent's behall which is an admitted Iiability of the respondcnt

towards completion of the said apartment as per Schedule II of the

Apartment Buyer Agreement dated 21.07 .2016.

XIX. That it is further pertinent tq mention here that more than five

years have passed since the booking of the said apartment and the

complainant has not received ihe full and final vacant possession of

her apartment from the responldent (only an interim possession had

been granted to the complainant to conclude the construction on

the respondent's behalf). The complainant had no option but to

further comply with all unjustified monetary demands being raised

by the respondent including an arbitrary demand of an amount of

Rs.1,40,916/- despite of previously paying an amount of

Rs.50,000/- favoring the maintenance subsidiary company of the

respondent and finally on 1.6.12.2021. , the full and final vacant

possession of the said apartment was provided to the complainant.

Complaint No. 1045 of 2022
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XX. That moreover the complainant was pressurized to sign a separate

maintenance agency agreement and second time signing of another

second Discharge cum No Dues Certificate, identical to the one

signed on 20.11.2020. Finding no other option, the complajnant

signed the said documents under protest.

XXI. That furthermore the complainant has been demanding to get the

conveyance deed registered but despite repeated requests, the

respondent is not executing t$e conveyance deed in favour of the

complainant.

XXll. That it is further pertinent to rnention here that the final possession

was due to be given to the complainant within 90 days of request

raised on 30.08.2019. But it was provided only on 16.12.2021.

Therefore the complainant cannot be held liable for the provision of

the Pre-EMI/EMI amounts from 1.09.2019 till the month oF

December 2021 as the purchase of the flat was made under the

Subvention Scheme and the final vacant possession was provided

only on 16.12.2021. Therefore the complainant was forced to pay

the EMIs/Pre-EMIs towards the same to HDFC Bank even though

the Final Possession was not provided by the respondent. The

complainant has paid Rs.34,2A,720/- towards EMIS to rhe HDFC

bank.

XXIIL That it is further pertinent to mention here that the respondcnt

cannot charge Gst more than 50lo if Input Tax Credit is not given to

the complainant for the same. In case the respondent is charging Gst

at the rate of 12% instead of 5% then it is the liability to give input
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credits. Despite charging Gst@ lZo/0, the respondent refused to

provide input tax credit to tfre complainant which amounts to

cheating not only from an indlvidual but also from a Government

Department, which is a seri]ous offence. [n this manner, the

respondent has siphoned off Rsf 7,47,397 /- charged extra on pretext

of GST , from the complainant.

XXIV. That finding no other option, e complainant was constrained to

send a Legal Notice to the res ent. Hence, this complaint.

Reliefs sought by the complainC.

4. The complainant is seeking the fo relief:

i. Direct the respondent to refun back the_amount of Rs.17,42,5631-

taken by the respondent by coepcion from the complainant.

tv.

lll.

ii. Direct the respondent to refund the amount of Rs.30,00,000/- spent

by the complainant in order lo complete the construction of the

apartment.

Direct the respondent to refuhd back Rs.34,20,720/- paid by the

complainant on account of Prle EMIS to the bank which was thc

liability of the respondent.

Direct the respondent to refund Rs.l,47,397 /- paid by the

complainant on account of Gst.

Direct the respondent to paf delayed possession charges from

30.08.20 19 to 16.12.2027.

Direct the respondent to refun]d Rs.44,12,428/- to lhe complainant

on account ofdecrease in the cfmmitted built up area.

Direct the respondent to execute conveyance deed .

vt.

VII.
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c.

6.

5. On the date of hearing t[re authority explained to the

respondent/promoter about th" cf,ntravention as alleged to have been

committed in relation to section {rin11r1 or,n" Act to plead guilty or

not to plead guilty.

Reply by the respondent

The respondent has contested plaint on the following grounds:

II.

I. The present complaint is n maintainable nor tenable before

be out rightly dismissed. Thethe Authority and is liable

agreement in question was ex

the respondent prior to the ena

That the complaint is not m.

agreement contains an arbitl

dispute resolution mechanism

event of any dispute.

'Ihat the respondent is a re[

immense goodwill comprise of

believed best services to its cus'

That the complainant, after cl

namely, "ATS Tourmaline", Ser

allotment of a residential unit

application of the complainan

allotted to the complainant by t

Complaint No. 1045 of 202 2

cuted between the complainant and

:tment of RERA,2016.

rintainable for the reason that the

'ation clause which refers to the

to be adopted by the parties in the

,uted real estate developer having

Iaw abiding and peace loving always

:omers including the complainant.

lecking the veracity of the project

rtor-109, gurugram had applied for

. it is submitted that based on the

t, unit no. 2242, Tower no. 2 was

he respondent.

III.

IV.
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c,

d.

That the buyer's agreement

pertinent to mention that the

the agreement was entered i

2016 thus cannot be enforced

VI, That it is wrong that the to

Rs.\,69,70,875/-. The sale co

exclusive of other costs,

maintenance, stamp duty an

proportionate taxes and pro

other items/facilities.

That the possession of the

accordance with the agreed

agreement. The possession of

of the force majeure even

Agreement pertaining to force

" notwithstanding the same, the

from the expiry of the Completion ,

the following reqsons-

a, Non-avlilobility of steel,

electric supply or labour,
b. Any chqnge in the Appli

order, prohibitory order o

body or Competent Authori

VII.

Force Mqjeure Event or o
mentioned obove) beyond

which may prevent or delo.

as specifred in this Agreem

Complaint No. 1045 of 2022

was executed on 21.07.2016. It is

ERA Act,2016 was not in force when

to. The provisions of the RERA Act,

etrospectively.

sale consideration of the unit was

sideration of Rs.1,69,70,875 / - was

rges including but not limited to

registration charges, service tax,

onate charges for provision of any

it was supposed to be offered in

rms and conditions of the Buyer's

e unit was subject to the occurrence

The relevant Clause 6.2 of the

jeure event clearly states that-

oper sholl be entitled to an extension of time
struction is delayed on qccount of any of

ent other building msterials, water or

Lqw or existence of any injunction, stoy
by any Court, tribunol,dircetions possed

'; or

other reoson (not limited to the reosons

control ofor unforeseen by the Developer,

the Developer in performing its obligations
t."

Page 13 of 25
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VIII. That it is pertinent to mention here that the implementation of the

said project was hampered d,.t" ,o non-p"yrent of instalments by

alloltees on time and also due to the events and conditions which

are beyond the control of the fespondent and which have affected

the materially affected the con$ruction and progress of the project.

Some of the Force majeure evPnts/conditions which were beyond

the control of the respondent

the project and are as under:

and affected the implementation of

rl

Demonetization: [Onlv hao ened second tiem in 71 years of

control and could not be forseenl.independence haence beyon

'fhe respondent had awarded

of the leading construxtio

contractor/company could n

approx.. 7-8 months w.e.f 9-1

Central Government issued

e construction of the proiect to one

companied in India. The said

t implement the entire project for

November 2016 the day when the

notification w.r.t demonetization.

During this period, the con or could not make payment to the

of casual labour force engaged inIabour in cash and as majori

construction activities in Indi do not have bank accounts and are

. During demonetization the cashpaid in cash on a daily b

withdrawal limit for compani s was capped at Rs.24,000 per week

to labour on a site ofthe magnitudeinitially wheres cash paymen

of the project in question are s.3-4 lakhs per day and the work at

months as bulk of the labour beingsite got almost halted for 7-

PaSe 14 of 25 y'.
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unpaid went to their hometlwns, which resulted into shortage of
the labour.

That in view of the above, th! said event of demonetization was

beyond the control of the resnorjdent, hence the time period for offer

of possession should be deeme[ to be extended for 6 months on

account of the above.

III) Non-payment of Instalmemts bv Allottees:

allottees were in default of the agreed payment

payment of construction linled instalments was

made resulting in badlf impacting and

implementation of the entire droject.

uroers passed Dy National Green Tribunal: In last four
successive years i.e. 275-201.6-2017 -2018, Hon,ble NGT has been

passing orders to protect the environment of the country and

especially the NCR region. The Hon'ble NGT had passed orders

governing the entry and the exit ofvehicles in NCR region. Also the

llon'ble NGT has passed orders w.r.t phasing out the 10 years old

diesel vehicles from NCR. The Contractor of Respondnet could not

undertake construction for 3-4 months in compliance of the orders

of Hon'ble NGT. Due to following, there was a delay of 3-4 months

as labour went back to thpir hometowns, which resultecl in

shortageof labour in April-May 2015, November-December 2016

and November-December 2017.

II)

Several other

plan, and the

delayed or not

delaying the

lV) lnclement Weather Conditions viz. Gurugram:Due to heavy

rainfall in Gurugram in the year 2076 and unfavourable weather

Page 15 of 25
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IX, T

q

conditions, all the constructio{ activities were badly affected as the

whole town was waterlogged and gridlocked as a result of which

the implementation of the pfoiect in question was delayed for

many weeks.

hat the respondent after comqleting the construction ofthe unit in

uestion, applied for the grarit of the Occupation certificate on

Complaint No. 1045 of 202 2

19.032018 and the same was nted by the concerned authorities

on 09.082019. The respondent red the possession of the unit to

the complainant vide letter da 09,08.2019. The complainant was

intimated to remit the outs

the delay penalty amount

ng amount on the failure of which

accrue. The complainant was

r making payment towards the

7.

bound to take the possession

due amount along with interest

Copies of all the relevant docum

record. Their authenticity is not i

be decided on the basis of those

D. Jurisdiction ofthe authority

nd holding charges.

nts have been filed

dispute. Hence, the

isDuted documents.

and placed on

complaint can

as subject matter

the reasons given

8. 'Ihe authority observed that it h territorial as well

jurisdiction to adjudicate the p

below.

D.l Territorial iurisdiction

t complaint for

As per

Town

Estate

and Country Planning D artment, the

9. notification no. 1/92 /201 -1TCP dated 74.12.20L7 issued by

jurisdiction of Real

be entire GurugramRegulatory Authority, Gu gram shall

Page 16 of 25
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10.

Compiaint No. 1045 of 202 2

district for all purpose with o4fices situated in Gurugram. In the
present case, the project in Or"Jtio, is situated within the planning
area of Gurugram district, the{efore this authority has complete

territorial jurisdiction to deal witll the present complaint.

D.II Sublect-matteriurisaicfion

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

agreement for sale. Section 11(4)(a)responsible to the allottee as per

is reproduced as hereunder:

Section 11(4)(a)
Section 71

(4) The promoter sholl-
(a) be responsible for oll obliga[ions, responsibilities ond functions

under the provisions of fiis Act or the rules ond regulattons
mode thereunder or to he l otLees as per the ogreiment lor
sale, or to the association of4llo ees, as the case moy be, till the
conveyance ofall the apqrtments, plots or buildings, t1s the case
mdy be, to the allottees, ot the common areqs to the associotion
ofallottees or the competent quthority, as the cose may be;

'1,1,.

So, in view of the provisions of th

complete jurisdiction to decid

compliance of obligations by the p

Act quoted above, the authority has

the complaint regarding non-

omoter leaving aside compensation

which is to be decided by the a

complainant at a later stage.

judicating officer if pursued by rhe

E. Findings on the obiections raised by the respondent

Page 17 of 25
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12. The respondent has raised an ob

of the jurisdiction to go into th

parties inter-se in accordance wi

was executed between the parti

2016. The authoritv is of the vi

can be so construed, that all pr

after coming into force of the Act

rules and agreement have to be

However, if the Act has provid

provisions/situations in a s

situation will be dealt with in ac

after the date of coming into forc

provisions of the Act save the

between the buyers and sellers.

in the landmark judgment of N

Vs. UOI and others. U.P 2737

provides as under:les as unoer:

"119. LJnder the provisions of
possession would be counted

sole entered into'by the pro

under REM. Under the provisi

revise the date ofcompletion of
The REP1 does not con

purchaser and the promoter......

122. We have olready disc

are not retrospective in notur
retroactive or quasi retroactive
the provisions of REM cqnnot
enough to legislate law hqving

Complaint No. 1045 of 2022

ection that the authority is deprived

interpretation of, or rights of the

the buyer's agreement as the same

s prior to the enactment of the Act,

that the Act nowhere provides, nor

ious agreements will be re-written

Therefore, the provisions of the Act,

d and interpreted harmoniously.

for dealing with certain specific

ific/particular manner, then that

rdance with the Act and the rules

of the Act and the rules. Numerous

rovisions of the agreements made

e said contention has been uphcld

mal Realtors Suburhan Pvt. Ltd.

2077) decided on 06.12.2017 which

Section 18, the deloy in honcling ovet the

the dote mentioned in the agreement for
and the ollottee prior to its registration

of REP,A, the promoter is given a facility to
,ject ond declare the same under Section 4.

rewriting the contrqct between the Jlot

thot obove stated provisions of the RERA

They mqy to some extent be hoving o

;Jfect but then on thot ground the validity of
challenged. The Porlioment is competent

trospective or retrooctive effect. A low can

Page 18 of25
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Vs. lshwer Singh Dahiya,in ord

Estate Appellate Tribunal has ob

Complaint No. I045 of 2022

be even framed to affect subsi. / existing contractuol rights between the
parties in the larger public in We do not have ony doubt in our mind
that the RERA has been fromed n the larger public interest after a thorough
study and discussion mode at
and Select Committee, which su

highest level by the Standing Committee
itted its detoiled reports."

Also, in appeal no.1,73 of 201,9 ti ed as Magic Eye Developer pvt. Ltd.

dated 17.1,2.2019 the Haryana Real

rved-

The agreements

which have been

are sacrosanct and except for the provisions

abrogated by e Act itself. Further, it is noted that

ted in the manner that there is nothe agreements have been exec

scope left to the allottee to n tiate any of the clauses contained

is of the view that the chargestherein. Therefore, the authori

34. Thus, keeping ln view our said discussion, we ore of the considered
opinion thqt the provisions of the Act are quosi retrooctive to some extenl n
operation qnd

prqlcsso[cglnpklbL H e n c e i n ofdeloy in the offer/delivery of possession
as per the terms and conditions o the ogreement for sale the allottee shall be
entitled to the interest/delayed I
interest as provided in Rule 1

tssion charges on the reasonable rqte of

unreosonable rate oI compensqti
Iiable to be ignored."

of the rules and one sided, unfqir qnd

mentioned in the ogreement for sole is

payable under various heads shal

and conditions ofthe agreement s

be payable as per the agreed terms

bject to the condition that the same

are in accordance with the pl /permissions approved by the

respective departments/compe nt authorities and are not in
contravention of any other Act, es, statutes, instructions, directions

asonable or exorbitant in naturc.

Page 19 of25
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F.ll Oblection regarding agreement containing an arbitration clause

referring to the dispute resoluti,on mentioned in the agreement.

15. The respondent has raised the objection that the complainant has not

. invoked arbitration proceedings as per the provisions of the buyer's

agreement which contains provisions regarding initiation of

arbitration proceedings in case of breach of agreement. The relevant

clause incorporated w.r.t arbitratibn in the buyer's agreement:

"21.1 All or any dispute thot may arise with respect to the terms and conditions

of this Agteement, including the i\terpretation and validity of the p ovtnons

hereof ond the respective rights ond obligations of the parties shall be lrst
settled thtough mutual discussion and qmicoble settlement, fqiling \'\)hich the

some sholl be settled through orbitration. The arbitration proceedings shall be

under the Arbitration and Conciliotion Act, 1996 qnd any statutoty

amendments/modiftcotions thereto by a sole arbitrator who shall be mutually

appointed by the porties or if unable to be mutually appointed, then to be

oppointed by the Court. The decision oI the Arbiffator shall be final and

binding on the parties."

14. The respondent contended that as per the buyer's agreement duly

executed between the parties, it was specifically agreed that in the

eventuality of any dispute, if any, with respect to the unit booked by

the complainant, the same shall be adjudicated through arbitration

mechanism. The authority is of the opinion that the )urisdiction of the

authority cannot be fettered by the existence of an arbitration clause

in the buyer's agreement as it may be noted that section 79 of the Act

bars the jurisdiction of civil courts about the matter which falls within

the purview of this authority, or the Real Estate Appellate Tribunal

Page 20 ol25
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Thus, the intention to render sufh disputes as non-arbitral seems to

be clear. AIso, section 88 of the A[t ."y, tf,"t the provisions of this Act

shall be in addition to ana not iJ derogation of the provisions of any

other law for rhe time being in for]ce.

15. Therefore, the authority t of tfr[ view that the complainant is well

within the rights to seek a.p".irf ,"."dy available in a benqficial Act

such as rhe Consumer e.otu.tiorl Act and RERA Act, Z[l6instead of
u.li;, a

going in for arbitration. H"nit{id.,i. Authority has the 
feluisite

jurisdiction to entertain the comblaint and that the dispute ho", not

require to be referred to arbitratiIn necessarily.

G. Findings on the relief sought by the complainant:

G.l. Direct the respondent to refund back the amount of
Rs.11,42,563/- taken by the respondent by coercion from the
complainant.

16. ln the present complaint, the complainant has alleged that an amount

of Rs.11,42,563/- has been taken by coercion from the complainant.

However, no details

complainant. [n view

devoid of merits.

G.ll Direct the respondent to refund the
spent by the complainant in older to
of the apartment.

w.r.t the amount

of the above, the

has been

said relief

amount of Rs.30,00,000/-
complete the construction

provided by the

is declindd beins

,u*]r, o, r,
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d of Rs.30,00,000/- spent y her in

n of the apartment. On th

uested the respondent fo

e remaining work by he elf. After

designer

that the

00.

ndent she hired an interior

uld amount to Rs.30,00,

e complainant voluntarily

t any prior agreement

spondent cannot be held I able for

back Rs.34,20,720 /- paid by
f Pre EMIs to the bank was

estimate cost sheet citin

Rs.34,20,7201- pai

the bank which ac

offer of

interim

pended

ith the

by the

rdingly

e complainant obtained loan of

nk, with a Triparrite ment

respondent, and HDFC

Bank disbursed Rs.1,11, 9,34e / -

ed in the agreement. Ac ing to

ment, the builder/prom er was

bank from the loan disbu ement

of the

nk on

declined.

of

to

nd

ills
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or until the submissiodate for a period of 36 mont

ffi HARERA
e eunGnnlrr

20. The complainant is seeking refur

order to complete the constructi

possession, the complainant re(

possession in order to carry out

getting possession from the resp(

and the interior designer gave a

total expenditure on the interiors

21. The authority is of the view that tl
the aforementioned sum witho

respondent. Consequently, the r(

the same and thus, the said reliefi
G,llI. Direct the respondent to re

the complainant (n account r
the liability of therrespondenl

22. The complainant is seeking ref

complainant on account of pre-E

was the liability of the respondent

Following the allocation of the unit,

Rs.1,32,00,000/- from HDFC Bi

23.

executed among the complai

21.07 .20L6. On 29.07.2016, HDF

directly to the respondent, as o

clause 3 of the tripartite agre

obligated to make payments to

.1/
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occupation certificate applicatio

month period from the loan disb

24. The authority deems the offer of

the acquisition of the occupation

agreement daled 21.07.20L6, th

extended for 36 months from

application of the occupation

bank disbursed the loan on

complainant, thereby setting

29.07.20L9. The respondent ob

09,08.2019, thus preceding the

Consequently, the promoter/res

EMIs persisted until 29.07.

complainant/allottee. Consequ

complainant is denied

G.Mirect the respondent
complainant on account

25. The complainant is requesting

GST. The authoritv acknowle

01.07.2017, while the possessi

respondent/promoter compl

timeframe, coinciding with the j

builder default is evident, and

However, the promoter must

Complaint No. 104 of 2022

whichever occurred earlie The 36-

.2018.ment date ended on 29.0

session as valid and la lupon

ertificate. Pursuant to the

promoter/respondent's

ripartite

e loan disbursement da

ligation

or the

cate, whichever came rst. The

by the29.07.2076, as asserted

e end of the 36-month eriod at

ined the occupation certi cate on

period.xpiration of the 36-mont

ndent's responsibility to

19, thereafter shifting

tly, the relief sought

retund Rs.1,47,397l-
f cst.

by the

nd of Rs.1,47,397l- paid towards

es that GST became e ve on

n due date was 21.07.2 20. The

the project within the -upo n

ver Pre-

to the

by the

efore, no

gitimate.

sfer the benefit of input credit to

23 o( 25

plementation of GST. The

GST demand is deemed I
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the buyer. For resolution of this {natter, the complainant is a[vised to

seek recourse from the appropria[e authority.

G.V. Direct the respondent to refund Rs,44,lZ,4Zg/ | ao rhe
complainant on account Of decrease in the committed built
up area.

26. The complainant is seeking refunf of the amount paid by her 
in 

excess

by the Authority, he visited the qite and submitted his reporlt stating

that: and the report submitted by the L.C it is concluded that:-

" a, Comploinant had booked an dpartment hoving built up areo of 195.09
sqmtr(?100 sq.ft) and having.a superpuilt up areo of240.15 sqmtr (25 5 sq.ft) os
per the BBA executed between both t\e psrties dated 11.07.2016.

b, As per the site visit of the unit i+l respect to deviations from t opprovecl
building plan, it is found thot corpet Frea of the flat is near obout 15 sq.ft 7nd

insteod of

pliedl
n in the

to seek

Adj dicating

execute conveyance deed

built up orea of the unit is near obout 166.6197 sqmtr (1793.37 sq.ft)
195.09 sqmtr (2100 sq.ft) mentioned in the BBA."
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27. Tt

br

c(

o

thoril

:a of

on fo

auI

are

ati(

(l5IS

ucti
tph

ed

lib

IEmp
a fer

at li

: the

at there has been

e complainant is

ilt up area before

/th

th,

bui

to(

lew

rus,

edt

rnt t

vl(

-hr

CC

en

te'

.T
dur

nd

thr
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unit
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been executed n the

01.71.2022, the d relief

this order and issues the Ilowing

Act to ensure comp

per the function en to

possession char

ce of

as the

date ofcomplalnant before the du

ous head as discussed a

icating Officer.

Regulatory Authority,
Dated: 01.0
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