
HARERA
H, GURUGRAM

RE THE HARYANA REAL ESTATE REG
GURUGRAM

t no. 7B07of 202:.2

BE LATORY AUTHO

Complaint n
Order rese d on:
Order pro ced on:

Amarjit Singh Batra & Harveen Batra
: - l\-B /4 SF Vasant Vihar, Sector-61, Gurugram

Versus

Aniali Promoters and Developers private Limit
office:7, Barakhamba Road, New Delhi-1100

7807 of202
28.03,,202
L6.05,,202

Mr.
R/,c

M/
Ret
Cor

EARANCE:
mbhavi Mehtanis (Advocate)

Complai

Mem

Complai
Respond

for violation of secti

rorate Office: Next Door, Sector-76, Farid
ana-122004

AMt:
Vijay Kumar Goyal

nt
nt

col
Shr

AP]
Ms.

Shr Har:shit Batra fAdvocate)
ORDER

present complaint has been filed by the

rn 31 of the Real Estate fRegulation and

mplainant/allottee un

velopment) Act, 20L6

rt, the Act) read with rule 28 of the Haryana I Estate (Regulation a

elopment) Rules, 2Ot7 (in short, the Rules

LI

ber

AS

Ttr

pa

4)(a) of the Act wherein it is inter alia prescri that the promoter

responsible for all obligations, responsibilities a functions to the iallo

er the agreement for sale executed inter-se the

U it and Proiect related details:

particulars of the project, the details of sale nsideration, the amou

d by the complainants, date of proposed handin over the possession, del

iod, if any, have been detailed in the following lar form:
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HARERA
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Name and location of the
project

Centra One, Sect r- 6L, Gurugram.

Nature of the project Commercial con: :lex
DTCP license no. 277 of2007 dat< I1,7.12.2007
Valid up to L6.L2.2079

tl RERA registered / not
registered

Registered 28 of
3.675 acres

1023 dated 30.0i..2023 for

R ERA registration vali d
up to

31,.1,0.2023

5; Allotment letter 20.08.20r0

[Page 34 of coml ainant]
6 Date of execution of

Space buyer's
agreement

Annexed but not lxecuted

?, Unit no. )or
ainant]

8r Unit measuring Bt5 sq. ft. (Super

[Page 34 of comp

lrea)
ainant]

9 Revised super area 939 sq. ft.

fPage no.66 oft] e complaint)
1. Total consideration Rs.77,30,1.55/-

[As per SOA at pa 3e 68 of the complaint)

1 Total amount paid by the
complainant

Rs.32,51,,472/-

(As per SOA at pa Je 68 of the complaint)
I Possession clause "2. Possession

2.2 The Intendinl
entitled to the pos:.

after making tl
Consideration an

payable. Under r,,

possession of the
the lntending F

payments in full,
any, have been

Purchaser to the

subject to full pt

along with intt
Purchaser, if the

r Purchaser shall ctnly be

ession of the soid Premises

e full payment oJ the
I other charges due and
t circumstonces shall the
said Premises be given to
rchaser unless all the
ilong with interest due, if
made by the Intending
ntending Seller. However,

Tyment of considetration

rest by the Intending
lntending Seller J,ails to
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I deliver the posse,

I the tntending pu,

I ho*rurr, subjec

I adherence to the

I ogrrr^rnt by thr

I the Intending Se

I penal4, to the I
| ,tt- (Rupees Fil

I month up titl the

lsaid Premises by 1

the Intending Put

,lnrtgnding Seller
i;othe,r; competent
0'icu:patton and/t
soth npiil 20L2
m'aking offer of pt

if attriPiutable to
competent autht
Seller shall not
penalty under thi:

[Page 46 of comp

sion of the said Premises t(
chaser by S0thJune 2012.
to clouse t herein ana

:erms qnd conditions of this
Intending Purchaser., then
tler shall be liable to pay
rtending Purchaser @ Rs,

teen Only) per sq. Jt. per
late ofhanding over ofthe
iving appropriate notice to
:haser in this regard. If the
has applied to DTCp/any
authority for issuance oJ

r Completion Certificate by
and the delay, if any, in
ssession by 30th June 2012
iny delay on part of DTCp/
riy, then the Intending
be" required to pay any
clause.

aintl
1 Due date of

possession
delivery of 30.06.20t2

ln the space buyer's

1 Occupation certificate 09.10.2018

[Page no. 67 of rer rly)
1. Offer of possession 28.1.2.2018

(Page no. 69 of rer rlv)
1( Possession reminder

letters of possession
06.05.2020, 15.0i
(Page no. 87-93 o

z02c

repl

t,14.09.2020

v)
1_", Pre-Cancellation letter

dated
28.70.2020

[Page no. 94 to 96 of replyl

1l: Termination letter dated 71.L2.2022

[Page no. 97 to 9E of replyl

:s of the complaint

complainant has made the following submissio S:-

Page 3 of2
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ffi
Thert respondent company through its wholly owned subsidiary Saiexpo

Overseas Private Limited, is the owner, in possession of land measuring

3.6',75 acres situated at Sector 6L, District Gurugram, Haryana (,,Said Land,,)

That respondent company through its wholly owned subsidiary Saiexpo

Overseas Private Limited, is the owner, in possession of land measuring

3.6"75 acres situated at sector 61, District Gurugram, Haryana [,,Said Land,,).

A nrultistorey commercial complex was intended to be develgped and

constructed at the said land in the name and style of 'Centra One' cornprising
of rr:tail cum office space, to be used for commerc ial/ office purpos;es ["Saicl
Pro; ect").

That Respondent Company gave various advertisements in severarl leadinlg

new'spapers about their forthcoming project named "Centra one,," Relying

on the assurances, promises and

undertakings given by the respondent company in the aforemeltionerl

advertisements, the complainants had approached the respondent compan,y'

for the purposes of purchasing a commercial unit in the said project aLnd had

applied for the registration/provisional allotmr:nt of a unit by w,ay of' an

application.

That to the receipt of the application and upon cr:mpletion of all procedural

fornralities, the complaints were allotted a commer cial/office numberr G-ZZ,

Ground Floor measuring about 8L6 sq. ft (75.808 sq. m) in the sairl projecr

["said unit").

The total sale consideration payable by the complainant to the respondent

for the allotted unit included the basic sale price of INR 61,03,500/- therr

costs towards covered car park equivalent to a sum of INR 3,tJ0,000/-

deverlopment charges of INR 2,45,616.

I.

II.

III.

IV.

V.

VI.

VII. fhe complainants made a payment of INR 32I5L4ZZ towards the sa

Page:4'of 24
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VIII.

IX.

XI.

HARERA

r a space buyer's agreement (,,SBA,,) w issued by the respond
conlpany wherein it was stated at clause 2.1 the said unit :shall

received an email dat

nt

be

nstructed and delivered to the complainants 3L.r2.20LI..

t is pertinent to mention that the aforesaid buyer's agreement AS

ot executed by the respondent company, espite the complaina ts
ting their set of the said document. Mor , the said unit r,vas ot

nstructed and delivered by 3L.LZ.ZOLL,

t is pertinent to mention that the complainants

reunder the respond

it a sum of t 34,35

complainants under t

t complainants responded to the aforesaid

pondent company vide a reply email dated

that the complainants hadpondent company that the complainants ha

[ 34,355.62/- on20.1,0.2017 against the VA

8.06.2018 from the respondent company, w

ornpany had requested the complaints to de

rds the value added tax ["VAT"] liability of

e

f t 34,355 .62 /- on the VAT

nder the SBA.

fter the complainants received a letter cl

on of unit no GF-22 of ground floor adm

q. ft (87 .24 sq. m) in the said project. It appears t
as increased from 816 sq. ft (75.808 sq. m) to

time of offering possession as mentioned abo

t respondent company has informed the co

8.L2.201,8 ("letter of possession") that the

ived the occupancy certificate dated 9.LO.ZOL

Country Planning, Chandigarh for the said p

t

t

9

ir

rt

plaint no.7B07of Z02Z

the letter of possession that the said unit was

Page 5 of 24



XIV.

XV.

XVI.

XVII.

XVIII.

XIX.

HARERA

hat is respectfully stated that the super area

ncreased from the super area ofthe unit that
nder the allotment letter dated 20.08.2010. Th

d been increased to 939 sq. ft, BT.Z4 sq. m.

s per the statement of accounts annexed with th
8.12.20L8. it was stated that a sum of INR Z6,L

complainants after adjusting the assured

quivalent to INR L8,65,243/-.

n amount of INR 34,355.62/- had been charg

erial number.

is respectfully submitted that the complaina

R 34,355. 62 / - towards vat on 20.L0.2017, and

rongly charged to the complainants.

is pertinent to mention that in the letter of
:f:^^lt-- ---- r .r

tion that in the lel
was specifically stated that the respondent

inate the allotment of the said unit in favou
"ant portion of the letter of possession dated

reunder-
"Please note that in cose you fail ignore or
completely comply with the terms of this letter
payment for additional documents and execLl
documents as demanded herein, the Company will
the date of this letter as the date on which the actual
is deemed delivered to you and that you shall be
charges (in terms of the Buyer Agreement) from the
addition to the monthly common area maintenance

is reiterated that the Said Unit was to be co

.L2.201,1,. However, the said unit on Zg.03.2OL

ted 28.12.20t8^ Hence there had been a delay

livelring the said unit to the complainants.

n-
Page 6 <tf 24

nexu

to

of the said unit had

purported to be allo

super area of the said u

Ietter of possession da

,439.90/- was payable

turn including TDS I

A, at serial number H,

e complainants. Furth

as Value AdderC Tax

had made a payment

nce the said amount w

n dated 28.L2.201
ny had no right

complainants.
.2018 is reprod

strictly and

making the
e necessary

97't dayfrom
of the Unit

pay holding
onwards, in

)mr
oft
rB.L

cted and delivered

vide

ofm
ssesst

years

letter of po

ore than 7

plaint no.7B0Tof 2022

,n

r,
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xx.

XXI.

XXII.

XXIII.

XXIV.

XXV.

HARERA

C;URUGRAM
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paid unit in favour of the complainants.

XXVI. Thereafter, the respondent company issued a dishonest and malici,us letter
dated L1,.1,1.2022 vide which they sought to terminate the allotment of the

said unit in favour of the complainants.' vvrrrHtqrrtqllLJ.

XXVII. It is respectfully submitted that the Respondent company is liable to pay

compensation for delay in delivering possession under the RERA and Rules

madle thereunder @ L}.3So/o (State Bank of India highest marginill cost of
lending rate + 20/o) per annum. The delayed compensation amount till ttrr:
date of filing the present complaint.

XXVIII' The respondent company seeks to illegally retain the sale consideration

paid by the complainants without executing the sale/ transfer/ colveyance

deed concerning the said unit in favour of the complainants, thereb;r making

illegal and unlawful wrongful gains to the detriment of the complainants.

XXIX. it is relevant to mention that the complainants have always been ready ancl

willing to perform their duties and obligations under the allotment letter

and SBA by offering to pay the balance sale consideration of the said unilt

after adjusting the compensation payable by the respondent company for

the delay in offering possession of the said u.nit. The complainants a1er

,aggrieved by the dishonest, malicious, illegal and unlawful action of thi:

respondent company.

C. Relief sought by the complainant:

4. The complainant has sought following relief:

I. lDirer:t the respondent to handover the physical possession of the allotted

unit, complete in all respects.

II. Direr:t the respondent to pay delayed possession charges at rate equilvalent

1.o sBI MCLR plus 2o/o p.a. w.e.f. 31..12.2011 till 29.03.20t9.

III.

IV.

Page B of 24
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V.Dirr:cttherespondenttopaylegalexpeno,.uffio]u.,,

cost of litigation.

5. On the date of hearing, the authority explained to the respondent/ pr.omoter

about the contraventions as alleged to have been committed in relation to
serction Lt( )[a) of the Act to plead guilty or not to plead guilry.

D. Rreply by the respondent

6. The rerspondent has contested the complaint on the following grouncls: -

I. The complainant being interested in the real estate development of the

respondent under the name and style of "centra one" ["project") tentatively

applied for the provisional allotment of the unit vide application form an6

were consequently allotted unit no. G-22, ground floor, tentatively

adrneasuring 816 sq. ft, ffinally admeasuring 939 sq. ft.) ["unit,,) vide the

provisional allotment letter dated ZO.lO.ZOLO.

II. That the complainants have had malafide conduct from the very beg;inning.

They have been engaged in delaying tactics. That after the prrc\/isional

allotment of the unit, the complainants were required to execute thre space

buyer's agreement (the "agreement"), copies of which were given to thern.,

however, for reasons best known to the complainants, they did no,t deliver

the signed copies to the respondent. That even the copy of the ag;rr:ement

annr:xed by the complainant is unexecuted shovving complete def,ault on

their: part.

III. That in case of non-execution of the Buyer's Agreement, the due date of
possession has to be considered as 3 years from the date of allotment as has

beerr noted by the Hon'ble Supreme Court in Fclrtune Infrastructure Vs.

Tra'u'or Dlima MANU/SC /0253/2018: [2018) 5 S.C.C. 442 and Maharashrra

Appellate Tribunal in Rohit Chawla and Ors. Vs. Bombay Dyeing & IUfg. Co.

Ltd. MAHAREAT Appeal Nos. AT006000000011016, hence, computing the

due date from the date of allotment letter (20.A8.2010), the due date for

Page:9 of 24
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IV.

HARERA

ndover of possession comes out to be 20.08.20 3, which is further subj
o force majeure circumstances, as noted in cl se 9 the Agreement a

pliance of all the terms and conditions by th allottees including but
imited to the timely payment of the Total price .yable in accordance wi

e payment plan. That Clause 9 of the Buyer,s ment provides th
ubject to force majeure conditions and del y caused on account
asons beyond the control ofRespondent Co pany, and subject to t

terms and conditions

t

f

r

e

)orrrplainants not being in default in any of th

he same.e same.

e respondent was adversely affected by variou

vailability of building material, regulation

ater by the High Court of punjab & Haryana, de

llcations of the aforementioned circumstanc

ding the prices only as and when the co

is a part of the agreement that time is of essen

the agreement. As is widely known and und

w of funds is pertinent to the real estate ind

e failure of the complainants in making due pa

reed upon, it has a cascading effect on the

r execution of the project increases expon

hat it is pertinent to note that the complainantsr

mely remittance of instalments against their unj

f

d

n

d

r

e

t

aint no. 7807of Z0Z12

us business losses to the respondent. Tha

Page l0 of 24
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VI.

UARTRAll(',I 
r , rr rb' r: i

#P.efiuGRAM @t, I
by the complainants on payment of differen, ,nr,u*** **lL"-n
with various payment reminders.

That all these circumstances come within the purview of the force majeurr:
claurse and hence allow a reasonable time to the respondent. That as per
clause 9, in such circumstances, the due date for offer of possess;ion was;

lbourrd to extend automatically.
'Ihat the respondent, despite defaults on part of the complainants, earnestly.
l'ulfilled its obligation under the buyer's agre€)ment and completed the
project as expeditiously as possible in the facts and circumstancers of the
r:ase' The default committed by the complainants along with various
allottees and due to various factors beyond the control of the respgndent
;rre the factors responsible for delayed implementation of the projer;t, The
respondent cannot be penalised and held responsible for the default of its
customers or due to force majeure circumstances. Thus, it is most
resperctfully submitted that the present complaint deserves to be disnlissed
at the very threshold.

T'hat the respondent has complied with all of its otlligations, not orrlrz with
respect to the buyer's agreement with the complainants but also as per the
concerrned laws, rules and regulations thereunder and the local authorities.
That despite innumerable hardships being facerl by the respondent, th€
rrespondent completed the construction of the project and applied fr:r the
occupration application before the concerned authority and succr:ssfully

attained the occupation certificate dated 09.08.201g.

It is respectfully submitted that once an application for the g,rant of
orccuPation certificate is submitted to the concernLed statutory authority to
respondent ceases to have any control over the same. The grant of
occupation certificate is the prerogative of the concerned statutory
authority and the respondent does not exercise any influence in any rnanner

, 
OagelT of24

L

Cornplaint no. 7 807 of Z0Z2l

VII.

VIII,

IX.
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#?" OUnUGRAM J 
co*prrin*o, raozorzorl

whatsoever over the same. Therefore, it is respectfully submitted that the
time period utilised by the concerned statutory authority for grarrting the
occupation certificate is liable to be excluded from the time periocl ,tiliseri
for implementation of the project.

x' That legally offered the possession of the unit to the complainants orr

28'12'2018. At this stage, it is pertinent to note that the tentative area of tht:
unit was finalised and it was duly communicated to the complainznLts that
the area had increased from 8L6 sq. ft to 939 sc1. ft., which was within tl"ne

agreed terms and conditions of the sale of the unit. That moreover, the samer

lhas tleen noted by the complainant in the complaint and the paymept in lieu
of the same has also not been challenged.

XI. 'fhat is pertinent to mention that vide letter dated ZB.I2.2O1_B regarding
offer of possession, the complainants were asked to make the rerquisite

payment based on the statement of final dues and complete the

rlocumentation required to enable the respondent to initiate the pror:ess of'

handover of unit, however, the complainants never turned up to take the
possession of the unit. Multiple reminders were sent to the complairrant in
this regard. That even after the letters dated 06.05.2020, L5.07.20210 and

1-4.0t).2020, the complainants willingly and voluntarily did nor. rake

plossession of the unit.

XII' I'hat, the complainant has wrongly challenged the demand for yat and

i.nterr:st only. The due and accurate calculation was provided with the offer
c'f possession dated 28.10.201,8. It is provided in clause 6 of the agrer:ment

that the complainant is liable to pay statutory taxes, maintenance anLd othen

dues and in case of default of payment, the complainants are liable to make

tlhe payment of interest, as is also noted by the section Lg(T) of the arct.

XIII' T'hat the Respondent is entitled to claim statutory dues fronn the

complainant including VAT. It is pertinent to mention here that the clemand

Page 12 of24
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HARERA

r VAT was raised by the respondent via letter
-3J and not at the time of offer of possession,

led demands along with offer of possession.

emand along with the offer of possession

faulted.

XIV. rther it is pertinent to note that the com

emands of vat and interest, however, failed to

ining amounts as are expressly agreed by th

efault on part of the complainants.

hat in not making the due payments and taki

he complainants violated the ,gr..r.rt b

Regulation and Development) Act, 201.6, unde

ere obligated to make payment by 27 .01.201,9,

oculments and take possession of the unit,

riserably failed to do. Accordingly, the complair

reach of the agreement. The Hon'ble Supre

ar?rCmani Kandappan and Ors Vs S. Rajalaks

4.0'7.201,1,, MANU/SC /0717/20tL: (20tI) 1,

yments are to be paid by the purchaser in a tim

rer:d payment plan and he fails to do so thr

XVI.

ligated to perform its reciprocal obligations

idable at the option of the seller alone and not

hat upon the non-payment by the complainan

nsidered under default under clause 10.1 and

complainants to recti8/ their default, the

t to terminate the unit of the complainant in a

11,.

XVII. t it is evident that the complainants stood in

aint no. 7807of 202',2

ted24.tt.20t6 (anLnex

is evident from the list of

It was finally adjusted in

ich the complainant

inant has challerrged t
make the payment of t

m. This shows prima fa

possession, not onlly

t also the Real Es

which, the complainan

rther submitted execut

the compl;rina

nts

1e

tood in fundamen

urt noted in

mi

SC

nd Ors, decicled

1B held that

bo nd manner as per

rh seller shall not

nd contract shall

rchaser.

complainants we

upon the failure

nt had the cornple

nce with clause 10.

t of default since

Page L3 of 24
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SH- gUnUgnAM I co.-nprrin, n" zaozorurzl

2B'12'20t8 for not making payment, not taking possession of the unit, non-
t:xecution of conveyance deed, and non-payment of statutor,/ dues.

''{ccordingly, the respondent had a right to terminate the unit as per the
agrer:d terms and conditions under the agreement. That after having waited
Ibr almost 4 years, a final opportunity was given to the complainLants to
rectitfly their default through the pre-cancellation letter dated zB.1o.2o1o,
however, the complainants again willingly ancl voluntarily chose to not
rectily the same, and consequently, the respondent terminated the unit by
issuing the cancellation letter on 1,L.L1..2022.

xVIII' l'hat accordingly, after cancellation of the unit, the respondent has a right t.
f'orfeit the earnest amount along with delayed interest and total ta,x against
the unit. That after the cancellation of the unit solely due to the fa,lt of tl-rr:
complainants, the respondent was entitled for a forfeiture of the non-
refundable charges including earnest money, GST and delay interest.

xlx' That the right of the respondent to validly cancel / terminate the unit arises
not ortly from the agreement but also from the model RERA agreemenr whicfr
a.lso recognizes the default of the allottee and the Ibrfeiture of the int.erest orr

the dtllayed payments upon cancellation of the unit in case of defaurlt of the:

allottee.

XX' Mloreover, the Hon'ble Haryana Real Estate Appellate Tribunal in Fl.avinder.

. Pal Singh v Emaar MGF land Ltd. Appeal No.ll55 of 201,9 allor,vr:d rhe

fc'rfs1trt. of earnest money along with "the statutory dues already deposited
with the government". Accordingly, the cancellation has been validly made

and now, the complainants have no right or lien over the unit and he:nce, the
present complaint is bound to be dismissed.

XXI' Thilt this Hon'ble Authority has adjudicated similar issues of termin ation f
canLcellation and has upheld the same noting the default on part. o1 the
cornplainant. For instance, this Authority in Rahul Sharma Vs Roshni Ilurilders

Page L4 of24
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ad

Th

1

HARER&

te Limited MANU/RR /09T5/2022 nored that
inders, pre-cancellation letter, the last and fi

plainant. The OC for the project of the allo

L2.2021 and the respondent cancelled the uni

uate notices. Thus, the cancellation is valid.

inL a very recent case titled as Nick Mehta v H

2 of 2022, dated 03.03.2023, the Ld. Authoriry

AT, statutory dues and 0.S% brokerage. That s

cellation of the unit in the present case is valid a

additionally, it is pertinent to note that the

of

their obligations. The amount of assured retu

the refund amount, if any.

th,e f2s15 and circumstances of the present case

no right or lien over the unit in question. That a

the complainants are not allottees and ha

tion. The ownership as well as the physical

tion is enjoyed by a third party and hence, the

ndent company is infructuous. Accordingly,

un

q

qu

res

sho ld be dismissed.

of all the relevant documents have been fil

r authenticity is not in dispute. Hence, the compl

bas

The

of these undisputed documents and submissio

ther

enjr

upl

cornplainants have taken undue advantage o

ed the payment of assured returns while

has

Copr

Th

Iu iction of the authority

authority observes that it has territorial as

diction to adjudicate the present complaint.juri

laint no. 78070f 2022t

XXII.

XXIII.

XXIV.

xxv.

E.

7.
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F.

10.

HARERA
GIJRUGRAMadi

E.

As

Co

Au

o

si

au

co

E,II

o'wn ar

gulato,

cs;e wi'

es;tion

)re, th

Ftre Sel

Territorial jurisdiction

per notification no.1,/92/201,7-LTCp dated L4.1,z.zoL7 issued by Tc

tntry Planning Department, the jurisdiction of Real Estate Reg

:hority, Gurugram shall be entire Gurugram District for all purpo
ces situated in Gurugram. In the present case, the project in que

rated within the planning area of Gurugram district. Therefor
hority has complete territorial jurisdiction to deal with the 

I

rplarint.

Subject matter jurisdiction

resi

rer)

obl

on 11(a)(a) of the Act, ZOL6 provides thar the
rnsible to the allottee as per agreement for sale.onsible to the allottee as per agreement for sale.
duced as hereunder:

Section fi(a)@)

promoter shall
Section 11(a)(a)

Be responsible for att obligations, responsibilities and funltiorc under the provisions
of this Act or the rules and regulations made thereunder lr rc the allottee as per the
agreement for sale, or to the association of allottee, o! tne case may nr,iiu in,
conveyonce of all the apartments, plots or buildings, ab the case may be, to the
allottee, or the common areas to the association of allottee or thi competent
authoriLy, as the case may be;
3a(fl of the Act provides to ensure compliance of the lbtigations cast upon the
promoters, the allottee and the real estate agents under this Act and the rules and
reg ulations made thereunder.

r view of the provisions of the Act of 20i.6 quotef above, the authority ha

rlete jurisdiction to decide the compraint regarding non-compliance r

Jations bythe promoter leaving aside compensaticln which is to be je6iflg

re adjudicating officer if pursued by the complainants at a later sterge.

ings on the obiections raised by the respondent:
Objections regarding force majeure. 

,

So, n view of the provisions of the Act of 20i.6 quotef above, the authority ha

CO plete jurisdiction to decide the compraint regarding non-compliance

byt

Fin
F.I

The

the

due

Tri

I

respondents-promoter has raised the contention that the construction o

ower in which the unit of the complainant is situated, has been derla

o force majeure circumstances such as orders passed by National Gree

nal to stop construction, restrictions on usage of ground water by.Hig

Cou t of'Punjab and Haryana, demonetization, etc. The plea of the responden

aint no. 7807of 2022i

W
Page L6 <>f 24

tr

,s

S

t



ffiFHARERE
#hGURUGRAM EComplaint no. 7 807 of Z\Zil,

regarding various orders of the NGT and demonetisation and all the ple
advanr:ed in this regard are devoid of merit. The ord ers passed by NGT banni
construction in the NCR region was for a very short period of time and th
cannot be said to impact the respondent-builder leading to such a delalz in t
completion. The plea regarding demonetisation is also devoid clf me
Further, also there may be cases where allottee has not paid insltalmen
regularly but all the allottee cannot be expected to suffer becausr: of fe
allottee. Thus, the promoter respondent cannot be given any leniency orrb
of aforesaid reasons and it is well settled principle that a person cannrlt

G.

11.

benefit of his own wrong.

Firrdings regarding rerief sought by the comprainant.G'l Direct the respondent to handover thl physical possessiol of t
allotted unit complete in all respects.

G.ll Direct the resnondpnt tn ncrr rtata.,^.1 naaa^^^r^.. -r-^----

1,2.

c.rr Direct ,n"' .ffi;;;;'lJ,' o"r';Tlirr"o possession charges ar ra
equivalent to SBI MCLR plusZVo p.a. w.e.f. 3L.LZ.zTt1 till 29.0 3."Zotg.

Thr: complainant was allotted a unit bearing no. G.OZZ,vide allotme,nt lett,
dated 20.08.2010 under possession linked paymerrt plan. However, a spa(

bujrer agreement is annexed but not executed the parties, vide which a un

be;rring no. G-022, ground floor admeasuring 816 sq. ft. was allottec1 ro he

cornplainant has paid an amount of Rs.32,5L,472/- against the totzrl sal

conLsideration of Rs.77,30,155/-. As per clause ,Z of the agreement, th
respondent was required to hand over possession of the unit till 30.06.2:.01,2.

Thert the respondent has obtained the occupation crsrtificate in respect of th
allotted unit of the complainant on 09.10.2018 and thereafter, has offerrred th
possession on 28.L2.2018. Thereafter, the respondent has issued variou
rerninder cum demand letters to the complainant and requested to pay th
outrstanding dues but the complainant has failed to pay the same. Due t6 non
payrfnent of the outstanding dues, the respondent h{s cancelled the unit vid

Page t7 <tf 24
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I r dated 1,t.Lt.ZO22 vide which the pondent threatened
CO lainant to forfeit the entire amount paid by h

13. T respondent submitted that the complainant is defaulter and has failed
:e payment as per the agreed payment plan. V rious reminders and fi

or) rtunities were given to the complainant a thereafter the unit
ca,

ab

celled vide letter dated LL.LL.2022. Accordingly, the complainants fiailed
by the terms of the agreement to sell ex ted inter-se parties

ulting in making payments in a time bound manner as per payme

is cancellation is valid

1.4.

No

not

It ir:

abr.

matter of record that the complainant booked

tota

the

in rr

the

It is

the

allot

15.0

for r:

Des;:

to ta

giver

terrrr

15.

aforesaid unit under
e-mentioned payment plan and paid an ount of Rs.32,51,,472

constitutes 42o/o of

ssion of the same was offered on ZB.1,Z.2O

the last payment only i

re occupation certificat

.1, 0 .201,8 a nd thereafter

) & 19(7) ofAct of201

wards consider;rtion o

dated 06.05.ZOZO
.2020,L4.09.2020 and final reminder on 28.10. 20 for making paymen

utstanding dues as per payment plan and has

ite issuance of aforesaid numerous reminders,

led the subject uni

e possession and clearing the outstanding d

sufficient opportunity to the complainant fore proceeding with

ent issued final notice

complainant has ;[ail

s. The respondent h
I

ntno.7807of2022

nation of allotted unit. Thereafter, the respo
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daLted 1,1,.L1,.2022, and the relevant proportion of the said notice is rr:produce
as under:-

However, despite receipt of numerous reminders, you have deriberatery foirealto pay the overdue payments as per the terms of BBA. Trtus, your wiilfulfairuret
to comply with the terms of BBA expressry signifies your acceptance and
confirmation to termination/cancellation of allotment ,iStn, aforesaid llnit as,
on the date of this letter and, hence, your booking/allotment/Agreements,
in respectof Irnit no. GF-22 stands canceiled/terminated with effectfrom
the date of this letter, consequently, the earnest money, uccumulated interest
thereon and brokerage (tf any) paid accordingry irond, forfeited by the
Company and henceforth you do not have any rights and/or interests in the
all'ctment/registration/booking/agreements in respect of the unit and all
rights, title and interests in the said unit henceforth vests solely in the
coinpany. Further, by wilrfulry refusing and failing tct compry with the
rer'ninders and the terms of the agreement you have vttluntarily, consciously
and intentionolly waived and relinquished allyour rights and privileges under
the terms of the agreements with eJfect from the date of this retter.
Accordingly, the company shatl be free to deal with the said allotment or the
unit, at its sole discretion.,'

1'6' As per clause 10 of the floor buyer's agreement, the respondent/prompter has
a right to cancel the unit in case the allottee has breached the agreeme.t to sell
executed between both the parties. Clause

reproduced as under for a ready reference:

10. It is agreed between,the,parties that in case the t\ttending purchaser
commits any breach of its undeiitakings contained hfrein for any reason
whatsoever, then Intending seiler shall be entidel to terminate this
agreement' forfeit the earnest money and inlerest on unpaid
amounts & charges and refund the baranctng am[un3, if any, to the
lntending Purchase without any interest, after resale Qf the said premises.
upon such termination, this agreement shall sfind canceiled and
lntending Purchaser shall be left with no right/title/interest in the said
premises and the Intending seller shall be free to fleal with the said
premises in any mqnner, whatsoever, in its sole discretion."

1'7 ' That the above-mentioned clause provides that the promoter has right to
terminate the allotment in respect of the unit upon default under ther said
agrerement. Further, the respondent company has already obtainecl the

10 of the agreement to sell is

Page 19 of24
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18.

79.

20.

occupation certificate for the project of the allottecl unit on 09.10.,2018 and
olfered the possession on 28.1,2.201,8. Despite the issuance of offer 6f
possession after obtaining OC, the complainant has failed to take poss;ession .f
the subject unit and clear the outstanding dues.

Drrrinll proceeding on 28.03 .2024,the counsel for the respondent har; brought
to the notice of the Authority that demand of the outstanding amount was
made after adjustment of assured return as per page 71, and outs1:anding

annount after adjustment of assured return was Rs.26 ,13,43g / -whictr rvas not
paLid despite reminders and pre-termination noticer.

Furtherr, vide notice dated 03.1,2.2021, the complainant has requestr:cl to thr:
respondent /promoter for waiving off the interest of delay payment. Thc.

respondent cancelled the unit of the complainant after giving adequatr:

demands notices. Thus, the canceliation in respect of the subject unit is valicl

and the relief sought by the complainant is hereby declined as tht:

complainant-allottee has violated the provision of section lg(6) & (7) of Act of
2aI6 by defaulting in making payments as per the agreed payment prlan. 11

view of the aforesaid circumstances, only refurrd can be granted to the:

co.mpl;rinant after certain deductions as prescribed under law.

Now, another question arises before the authority that whether the authority,

can direct the respondent to refund the balance arnount as per the pro,risions;

laid down under the Act of 201,6, when the complainant has not so,uflht ther

relief c,f the refund of the entire paid-up amount while filing of ther instant

cornplaint or during proceeding. It is pertinent to note here that there is

nothing on record to show that the balance amount after deduction as per

relevant clause of agreement has been refunded back to the complainant. The

authority observed that rule 2B(2) of the rules provides that the authority shall

folllow summary procedure for the purpose of deciding any complaint.

However, while exercising discretion judiciously for the advancemerrt of the

Page 20 of 24
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2L,

22.

catuse of justice for the reasons to be recorded, the authority can alwa5zs work

out its own modality depending upon peculiar facts of each case r,vithou.t

ca.using prejudice to the rights of the parties to meet the ends of justice and not

to givtl the handle to either of the parties to protract litigation. The ;ar-rthority

will not go into these technicalities as the authrlrity follows the summary

procedure and principal of natural justice as provided under section 3 B of the

Act of 2016,therefore the rules of evidence are not followed in letter and spirit.

Furtherr, it would be appropriate to consider the objects and reasons of the Act

w.hich have been enumerated in the preamble of the Act and the s;ame is

reprocluced as under: -

"An Act to establish the Real Estate Regulotory Authority for regulation
and promotion of the real estate sector and to ensure sale of plot,
apartment or building, as the case may be, or sale of real estate project, in
an efficient and transparent manner and to protect the interest oJ-

consumers in the real estate sector and to estahlish an adjudicating
mechanism for speedy dispute redressal qnd also to establish the Appellate
Tribunal to hear appealsfrom the decisions, directions or orders ofthe Real
Estate Regulatory Authority and the adjudicating o.fficer and for matters
connected therewith or incidental thereto."

From the above, the intention of the legislature is quite clear that the ,Act of

2Ct1,6 has been enacted to protectthe interests of ttre consumer in real estate

sector and to provide a mechanism for a speedy dispute redressal system. It

is also pertinent to note that the present Act is in addition to another law ln

force and not in derogation. In view of the same, the authority has povrer to

iss;ue direction as per documents and submissions made by both the parrties.

The issue with regard to deduction of earnest money on cancellatir:n of a

contract arose in cases of Maula Bux VS. Union o.f India, (1970) 7 SCR 92tl

and sirdar K.B. Ram chandra Raj ors. vs. sarah c. Ilrs., (2015) 4:scc 1s6,

and wherein it was held that forfeiture of the anrount in case of b,reach of

contract must be reasonable and if forfeiture is in the nature of penalty, therr

provisions of section 74 of Contract Act,1872 are attached and the party so

Page',27. of 24
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forfeiting must pro lation of allotment, theve actual damages. After cancel

Connplaint no. 7 BOT of Z02Z

remains with the builder as such there is hardly any actual damage. Nlational
consumer Disputes Redressal commissions in cc/435 /20lg a|qmesh
Malhatra vS. Emaar MGF Land Limited (decidtzd on 29.06.2020) crnd Mr,
Sarurav Sanyal vS, M/s IRE} Private Limited (decided on 12.04.2t)2,2) and
followed in CC/2766/2017 in case titted as Jayant singhat and Anr. v,S. M3t\I
India Limited decided on 26.07,2022, held that loo/o of basic sale: price i:s

reasonable amount to be forfeited in the name of "uarnest money". Keeping in
view the principles laid down in the first two cases, a regulation knovyrr as tht:
HaLryana Real Estate Regulatory Authority Gurugram [Forfeiture of, earnest
money by the builder) Regulations, LL(5) of 2018, was farmed proyirling as;

under-
,,,5, 

AMOUNT OF EARNEST MONEY
Scenario prior to the Real Estate (Regulations and Development) Act, 2ar115
was different. Frauds were carried out without any )reer as there was no lt.ru/
.for the same but now, in view of the above facts and toking into consideration
th e i u dg ements of Hon' ble N ati onal Consu me r D i spu tes Re d ressa l C om m i ss r o,
and the Hon'ble Supreme Court of India, the authoriEl is of the view that lhe
.forfeiture omount of the earnest money shall not exceed more than 10%o o,f
the consideration amountof the real estate i.e. apartment/plot/buitdi,ngl
as the cqse may be in all cases where the cancellatic,n oJ the Jlat/unit/plot t::;

'made by the builder in a unilateral manner or the bu.yer intends to withdruu,,
,trom the proiect and any agreement containing any clqyss contrary to thr,t
aforesaid regulations shall be void and not binding o, the buyer,,,

23' So, keetrling in view the law laid down bythe Hon'ble Apex court and prov,isions
of regulation 11 of 2O1B framed by the Haryan;n Real Estate Regulatory
Authority, Gurugram, and the respondent/builder can't retain more than 10%
of sale consideration as earnest money on cancellatron but that was not done.
So, the respondent/builder is directed to refund the amount received frcm the
complainants after deducting L00/o of the sale consicleration and return the
reaming amount along with interest at the rate of 10.85% (the State ,Bi1nk of
Indjia highest marginal cost of lending rate [MCLR] applicable as on date +2%)
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prescribed under rule 15 of the Haryana R

lopment) Rules, ZO!7, from the date of
26+10.2022 till the actual date of refund of the a
prfvided in rule 16 of the Haryana Rules 2OL7 ibid
G.ltll Direct the respondent to pay Iitigation ex

t.owards cost of litigation.

24. Th

rel

RC,

I iri

CO

o

adj

complainant is seeking relief w.r.t. compensati

efs. Hon'ble Supreme Court of India in ca,

iderl by the adjudicating officer as per sectio

nsation & litigation expense shall be adju

having due regard to the factors mernti

I.

25.

COTI

SCCl

Dirr

Her

dir,:

upo

3a(,t

The

afte:

moI

10.1:

icating officer has exclusive jurisdiction to d
ect of' compensation & legal expenses.

pensation under sections lZ, 1,4, 18 and

lainants may file a separate complaint before

ion 31 read with section 71 of the Act and rule Z

ons of the Authority

, the authority hereby passes this order

ctions under section 37 of the Act to ensure com

the promoter as per the function entrusted to

respondent is directed to refund the paid-up

deducting L00/o of the sale consideration of Rs.

ry and amount of assured return paid, if any.

5%o (the State Bank of India highest marginal
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& Ors. (2027-2022(

claim compensation

tion 19 which is to

7L and the quantum
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ned in section 72. T
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refore, for claimi

ion 19 of the Act, t
judicating Officer und

of the rules.

nd issue the followi
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authority under sectio

unt of Rs.32,5t,472

7,30,155/- being earn
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26.

27.
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cribed under rule 15 of the Haryana

the datepment) Rules, ZO!7, from

,2022 till its realization.

riod of 90 days is given to the respondent to
in this order and failing which legal consequ

laint stands disposed of.

be consigned to registry.

:1,6.05.2024

int no. 7807

zrtion

Goyal)
r

na Rea Estate
ulatory Au rity,

Gu

.e [Reg

nation/

with th

ould fol
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