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ORDER

. The present complaint dated 07.04.2023 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 {in short,

the Rules) for violation of section 11(4)(a) of the act wherein it is Inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the act or the rules
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and regulations made there under or to the allottee as per the agreement

tor sale executed inter se.

A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by the

Complaint No. 1447 of 2023

complainant, date of proposed handing over the possession, delay period,
if any, have been detailed in the following tabular form;

S.N. Particulars Details

1 Name of the project | Signature Global Park V, Sector-36,
Sohna, Distt, Gurgaon

2. Nature of Project Affordable Plotted Housing Colony
(Deen Dayal Jan Awas Yojna)

3. Project area 10.53125 acres

4. DTCP license 118 0f 2019 dated 12.09.2019 valid
upto 11.09.2024

5. HARERA registration | 30 of 2020 dated 08.10.2020 upto
30.07.2022
Extension upto 29.07.2023

b. Unit no. A45C, 1* Floor, Block A
(page no. 49 of complaint)

7. Unit area admeasuring | 1081.67 sg. f.
(page no. 49 of complaint)

8. Application form 01.02.2021
(page no. 49 of complaint)

Q, Agreement to sell 05.03.2021
(page no. 40 of complaint)

10. Possession clause Clause 7: Possession of the
Residential Independent Floor
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The Promoter assures to handover
possession of the Residential
Independent Floor along with
parking (applicable only if parking
fee/charge has been paid) as per
agreed terms and conditions by 30
July, 2022 unless there is delay due
to force majeure, Court orders,
Government policy /guidelines,
decisions etc affecting the regular
development of the real estate
project.

11.

Due date of possession

30.07.2022

12.

Total sale
consideration

13.

Rs. 59,68,869/-

(As per customer ledger on page 75
of complaint)

Amount paid by the
complainant

R.E. 151&‘?11 Iulfll'

(As per customer ledger on page 75
of complaint)

14. Notices  sent by |26.03.2021,
respondent for| 97.05.2021 (Pre intimation),
Ay e 26.12.2022,
17.01.2023 (pre cancellation letter)
15 Cancellation notice 07.02.2023
(page no 79 of complaint)
16, Final settlement letter | 06.03.2023
regarding amount
cefindabls (Page no. 73 of complaint)
17, Occupation certificate | 06.05.2022
(as per website of TCP)
18, Offer of possession Not offered
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B. Facts of the complaint
That on 01.02.2021, the complainant booked a unit in the said project
and at the time of booking /registration, the complainant have paid
booking amount. Total amount of Rs, 15,67,110/- has been paid by the
complainant to the respondent in respect of the above said floor.

That the agreement to sell was executed on 05.03.2021. As per clause
no, 7.1 of the agreement to sale, the possession of the unit will be
handed over to the complainant till july, 2022.

. That the complainant paid ﬂw B{ﬂtﬂtﬂidﬂﬁ per the plan opted by the

complainant but when the .‘ 'nant visited the spot, the

construction work was ﬂnpjged bj,r ‘the respondent and the
complainant waited fnl: Si:mlg ﬂm'Ea 1};-11: no-work on the site was
resumed and still tﬁp"m'uject IE }I'EI: m he l:nmpleted According to
clause 7.1 of the agregmént between l'JIE p”améq:ﬂm respondents were
supposed to de]werltﬂﬂ puﬁ'ﬂtssiﬂmﬂf ﬂle said apartment till July 2022
but till today no pus&ﬂﬁmﬂn#&s been uﬂ’emd by the respondent.

That the complainant hﬁmﬁlqhtﬁral visits to the respendent office
and made several requamh““'ﬂl Eﬁﬁlpan}-' for delayed possession
charges but there h%ﬁen no r%aﬁnm

That the respnnden;had mmmaﬁma hnulnng of the complainant
without any rhj,rme and ‘reasons and without giving any satisfactory
reply for the same.

That, thereafter, the complainant repeatedly followed up with the
officials of the respondent to restore the booking of the complainant
and allow him to pay the balance amount but the respondents avoided
the matter on one pretext or the other.

That the respondent has ignored the requests of the complainant as

raised above. The terms of the agreement are completely one sided and
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favoured only the respondent and the same has been formulated in a
way that the respondent/ builder can take undue advantage of their
dominant position at the site where the project is being developed and
harass the complainant into making payments even if the same was not
due depending on the stage of construction of the project.

That the complainant have paid more than 35% of the total amount
towards the consideration of the unit which includes the amounts of
the entire due installments, desplte I:he fact that till date no facility has

t. on the other hand are

been provided till date, Theq{___'”

enjoying the money collected ; '{11# complainant by putting it for

their own use or other use h@dl#&ﬁifpng.

That the cumplalnanp'i'bfis he Jupef anﬁ bEﬁ:lnled in the name of
residence which muf ver be-h I:irﬁugh‘t to Fe&llt;r by the respondent
and the mmplainaub hbnked the. ahmre said ﬁat for his residential
purposes and had i r%wlﬂf'rljed his Han:l eai'neﬂ money in the respondent's
project. Lt\‘*;}.*‘vj | ! risy

. o *~

C. Relief sought by the cﬂm

The complainant hasgmight foll ,Ulgﬁelieﬂ:i]

Direct the rESFﬂndEHMH‘ﬂ% ﬁ‘lé‘-ﬂﬂtﬂﬂf physﬁ:al possession of the
independent resldential ﬂ.npr. / _

Direct the respondent to pay delayed interest from the date of agreement
to till the date of realization.

D. Reply by the respondent

That admittedly complainant applied to the respondent for allotment of
flat in the project named "Signature Global Park V" on 01.02.2021 and
subsequently he was allotted a flat bearing no. 5-A45C-1F and BBA was
executed on 05.03.2021 in this respect.
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That in terms of clause 1.2 of the BBA dated 05.03.2021 the total
consideration of the said flat was Rs.55,92,634 /- excluding taxes and other
charges etc and the complainant was liable to make payment towards the
cost of the said flat in terms of clause 1.4 as per the schedule C {Payment
Plan]).

That the respondent vide email dated 26.03.2021 informed the
complainant about the outstanding payment of Rs.866,391/- and
demanded the payment for the afuresaid amnunl: on or before 10.04.2021.

That the respondent then tssuéd Abedh _matiﬂ-n letter dated 07.05.2021

'+|,
_era king arrangement for making

payment of Rs.12,15 BHEIffﬁgampﬁm: begoming due within 6 months of
allotment. ,.’_HLJr r '_ .-r i A

A

thereby informing the {:umplal

That the mmplainanbisﬁ'cg thend Eﬂaul'ied in ma.king payment towards the
cost of the said ﬂﬂ.tgﬂqdrﬂﬂ such another demand notice was sent vide
demand notice :late:r}ﬁl 2:21 z[demamimg payment of Rs.39,42,700/-.
That pursuant to no pny_munt of 1“:1'1& an.}uil/l.l it due towards the part
payment of the said ﬂaf* l:f'f ) J”pﬁ'ffﬂ“ent vide letter dated 17.01.2023
issued pre-cancellation letter t[@h‘andﬂl_ﬁlga}rment from the complainant
for a sum of Rs, 33:“%.&!%“%@3 %Lﬁﬂpayment of the said fat as
due and payable mtl—;:mIE dlaga Fﬂllmg éuhil:h the respondent would be
forced to cancel the allotment but the complainant once again failed to
make the payment,

That the complainant continued the default in making payment when the
respondent was constrained to serve cancellation netice on the
complainant vide cancellation notice dated 07.02.2023.

That the complainant failing to pay the outstanding amount despite
repeated reminders, the respondent, admittedly, proceeded to cancel the
allotment vide email dated 06.03.2023 and also provided settlement
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amount refundable to the complainant after forfeiture in accordance with
the clause 9.3(ii).

That pursuant to the cancellation of the allotment of the said flat the
respondent is entitled to deduct the amount from the payment received
from the complainant, in accordance with clause 9.3(11) of the BBA and the

calculation provided in the tabulated form as under:

S No. | Particular Amount 1o he
Sorfeited
T | Towal Received amownt € St o0 | B T5.67,110%
g
7 10% of the Un u-:mr+u%%k 4 Ri 6,59,0300-
."' 1 'i
3 Less GST “*"""_/"f-:;';'k"'« lf‘ Jt .EJ. |84 674/
%
4 Aeerued Im‘:!rﬁa&. /—‘ ------ ¥\ Ri:3,67,030~
3 Refumkabfeihﬂbdﬂ ik r:a+4 4l (R5d 35,4760
i o) 8 "

The respondent has hdﬂd tl'& aﬁ:-r d &tpupr::t to the complainant
and hence the compl _ﬁ %m&rceiveﬁn@.dﬂﬂes to be dismissed.

Copies of all the relevantﬁui;u]:nhnmrhﬂﬁbm duly filed and placed on
the record. Their authantimti"‘b-nnfﬁﬂ.iﬁpute Hence, the complaint can

be decided on the b f&eﬁ%f%ﬁeﬁ documents and submissions

made by the parties.

E. Jurisdiction of the authority = |
24, The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given
below.,

E.l Territorial jurisdiction

25. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate
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Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.
EIl Subject matter jurisdiction

26. The Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per ageement for sale. Section 11(4}(a) is

reproduced as hereunder: 2 ._Z_i' 1."-,-;'4-.. ;;‘

''''''

Eed.innﬂfij.fnj ...-'-"' - —' " 4

Be responsiblé {l‘ﬂ' aﬂ ' qb}iggmm responsibilities, and
functions o %Mmr the rules and
regufuﬁﬁéhﬁ e th H&ﬂﬁ'ﬂ}m ﬂ;:ﬂhﬁﬁ'ﬁasp&rtﬁe
sale, or to the agsociation df allottees, as the

case may be,till the nda of all the apartments, plots
or bw as r.fle r.i:se mn}* ‘be, to. the allottees, or the
commo :mﬁp: to ﬂ‘mqnﬂpn of dllottees or the
competen 'g&@y i the case nlpy.bm
Section .E'#xi'yn Authority:

J4{f) of the d&“nﬁiﬁ’ﬁu‘pﬂum complionce of the

nbfi,gr oter, the liﬂﬂttﬂes and the
ﬂﬂ% Hﬁﬁﬁﬂmﬂ' the rules and
regufa m ]

27. So, in view of the provisions of the act quoted above, the authority has

complete jurisdiction to d}:EIde tﬁe cﬁmplaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant sat a
later stage.

F. Findings on the relief sought by the complainant.

F. 1 Direct the respondent to handover the actual physical possession of the

independent residential floor.
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FIl Direct the respondent to pay delayed interest from the date of
agreement to till the date of realization,

All the above-mentioned reliefs are interrelated accordingly, the same are
being taken up together for adjudication. As the complainant has sought
delay possession charges along with possession of the unit.

The complainant booked a unit bearing no. A45C, on 1% Floor, in Block A
in the project of the respondent company namely “Signature Global Park V" at
Sector-36 Gurugram vide appli-:gﬂuﬁfpnn dated 01.02:2021. Thereafter,

.l.'.:'\-_

31 was executed between the parties
sale ": :.':Eﬁ;deraﬁun of Rs.59,68,869/- and
the complainant has pa[ge&g}ﬁ'n __',Eﬂgi&;&? 1 tﬂjaagamst the same in all.
pleted | _f'= 'Str‘t_@inn and development of

- on 06, l.'lE 2022 The &Iea of the complainant-

regarding the said unit forato

allottee is that as pe e]’guse 4 tﬁépn'ss& ion of the unit was to be handed

};. ih anﬁt use tﬂﬂrﬂ;ﬁpnndent delayed the

r Such dels

_.i.,_.l—'"

The plea of the responde ﬁﬁhnwaﬁhewﬂse and submitted that the

complainant is a defaulter maig,e payment as per the
agreed payment plaium ﬁprﬂtﬂ final opportunities were
given to the cumplamﬂ‘m angl thereafter the unit was cancelled vide letter
dated 07.02.2023. A&"tﬁrdmghn H‘Ie chm‘plainant failed to abide by the

terms of the agreement to sell executed inter-se parties by defaulting in

making payments in a time bound manner as per payment schedule.

Now, the question before the authority is whether this cancellation is valid
or not?
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31. The authority has gone through the payment plan, which was annexed
with application form and duly signed by the complainant, which is

reproduced for ready reference; -

Complaint No. 1447 of 2023

<. no. Particulars (%)

1 At the time of submission of application | 10% of the total price
form or clearance of chegue (whichever
is earlier)

2 On allotment or 30 days from the 159% of the total price
submission of the appl{ m | simultaneously BBA
[whoever is earlier) has to be executed

|3 Within & months from .| 20% of total price
or Clearance
earlier)

4 Within 10
Booking
{whichever

5 Within 16
Booking or
(whichever is earlie

6 Within 22 f total price
Booking muﬁ Ejﬁ 9}%

(whichever E;,anrﬂer] s il
7 On Offer of Mﬁﬁp}t Wi LY ":'-'!'E of toal price
Possession
Charges/Other
Charges [If any) as
applicable

32. Itis matter of record that the complainant booked the aforesaid unit under
the above mentioned payment plan and paid an amount of Rs. 59,68,869/-
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towards total consideration of Rs.15,67,110/- which constitutes 26.25%
of the total sale consideration and he has paid the last payment only on
01.02.2022, As per the payment plan the allottee had made two
instalments. The third instalment was to be paid within 6 months from the

date of booking which is 20% of the total price of the unit. The said time
period is due on 01.08.2021,

33. Itis pertinent to mention here that as per section 19(6) & 19(7) of Act of
2016, the allottee is under ﬂhligau:rn to make payments towards
consideration of allotted unit a;;ﬂpa;taggﬁment to sale dated 05.03.2021.
The respondent after giving reri#ﬂjer}md pre cancellation letter dated
17.01.2023 has cancelled !;héauhﬁy:tunit on 07.02.2023. Despite issuance
of reminders, the cumplemant Easi‘aﬂ&d totake possession and clearing
the outstanding duegfﬁ spundent h:isc given sul'ﬂn:lent opportunity to
the complainant heﬁ%n; ceediﬂgﬁﬁitenninéﬁnmuf allotted unit.

|r-"|

34. As per clause 9.3 of tEéfﬂB“i’EEﬂ,‘iEﬂt m;seI], the respendent/promoter has a
right to cancel the unlﬂwﬂm allottee has hmaﬁ:hed the agreement to
sell executed between both thepartie"sl ﬂlause 9.3 of the agreement to sell

""h\b_ - KW
is reproduced as under for a rea'ﬂ?‘reﬁfb‘nce.
i 4 2 B :

9.3 i Incose the AH::(#&’IF :Ff-tﬂ;ﬂ _@feuﬂ; for twe gonsecutive demands
made by the Promoter as j:hE' e Payment Plan annexed hereto, despite
having been issugd hatice in that' regard the allottee shall be liable to pay
fnterest to the pmmﬁgqmnﬁa unpaid amoliit at.the rate prescribed in
the Rules;

Ik In case of Default by Allottee under the condition listed above continues for
a period beyond ninety days after notice from the Promater in this regard,
the Promoter may cancel the allotment of the Independent Floor for
Residential Independent Floor along with parking (applicable only if
parking fee/charge has been paid) in favour of the Allottes and refund the
maney paid to him by the allottee by forfeiting the baoking amount paid
for the allotment and interest component an delayed payment.”

35. That the above mentioned clause provides that the promaoter has right to
terminate the allotment in respect of the unit upon default under the said
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agreement. Further, the respondent company has already obtained the
occupation certificate for the project of the allotted unit on 06.05.2022.

Thereafter, the respondent/promoter issued demand letter 26.12.2022
and pre cancellation letter on 17.01.2023 further, cancellation letter on
07.02.2023. The respondent cancelled the unit of the complainant after
giving adequate demand notices. Thus, the cancellation in respect of the
subject unit is valid and the relief sought by the complainant is hereby
declined as the complainant-allottee has violated the provision of section
19(6) & (7) of Act of 2016 by d | Ein making payments as per the
agreed payment plan. In view u@:ﬁﬁsald circumstances, only refund

can be granted to the mgp!qlmql‘r.ﬁftﬂr cﬁrt:im dedumuns as prescribed
f:F' W '.1 .

under law, A
Now, another questﬁ arises hefure the auﬂmh:},r that whether the
authority can dlrectil@&tftspumf &ﬂtj;u t%efund the-balance amount as per
the provisions laid do !lnd&rth;a Pu:t nif 2016, when the complainant has
not sought the reliefo h rﬁﬂnd‘nf ﬂ'le entire pald up amount while filing
of the instant cnmplaint OF, ﬂ_ﬁpﬁfﬂqﬂm@f It is pertinent to mention
that respondent in its written Submission has submitted that they has
refunded an amount ?% Laﬁ A%E}’ ﬁﬂerﬂeducﬁt;n but no document is
held on record with regard m;uch Tbe-al.uhurity observed that rule 28(2)
of the rules pruwdesh«:hat*mu autharitrﬁhal[ follow summary procedure
for the purpose of deciding any complaint. However, while exercising
discretion judiciously for the advancement of the cause of justice for the
reasons to be recorded, the authority can always work out its own
modality depending upon peculiar facts of each case without causing
prejudice to the rights of the parties to meet the ends of justice and not to
give the handle to either of the parties to protract litigation. The authority
will not go into these technicalities as the authority follows the summary
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procedure and principal of natural justice as provided under section 38 of
the Act of 2016, therefore the rules of evidence are not followed in letter
and spirit, Further, it would be appropriate to consider the objects and
reasons of the Act which have been enumerated in the preamble of the Act

and the same is reproduced as under: -

“An Act to establish the Real Estate Regulatory Authority for regulation and
promaotion of the real estate sector and to ensure sale of plot, apartment or
building, as the case may be, or sale of real estate project, in an efficient and
transparent manner and to protect the Interest of consumers fn the real
estate sector and to establish-am, nﬁ;ud:mtmg mechanism for speedy
dispute redressal and also 13 ‘l;tlr‘l' “the Appellate Tribunal to hear
appeals from the decisions, (diredtions or orders of the Real Estate
Regulatory Authority and the adj afrg,l.- nng afficer and for matters
connected therewith or i .;L. srata,’

From the above, the Inrantlﬂn_ﬂftﬁﬁ'fﬂg'lﬂatura is quite clear that the Act
of 2016 has been Enaéte?l ]at- pmﬂt‘t theinterests of the consumer in real
estate sector and to pl‘d'ufde a mechanism for a_';p-eady dispute redressal
system. It is also pEﬂtl‘I‘iEttt to note that the present Act is in addition to
another law in fnme%@d' ‘:j:u:t in ddru@tlun. I view of the same, the
authority has power to |Eﬁﬂeﬂ:{ma#ﬂey_ﬂﬂﬁumﬂnts and submissions
made by both the parties. HE

The issue with regardita jnﬁpafnfgst&nnﬂpy on cancellation of a
contractarosein casjoﬁﬁl - Unionof India, (1970) 1 5CR 928
and Sirdar K.B. Ram _thnarufﬂ'ﬂj 5@ i"ﬁ- EﬂW{lfﬁ' Urs., (2015) 4 SCC
136, and wherein it was held that forfeiture of the amount in case of

breach of contract must be reasonable and if forfeiture is in the nature of
penalty, then provisions of section 74 of Contract Act, 1872 are attached
and the party so forfeiting must prove actual damages. After cancellation
of allotment, the flat remains with the builder as such there is hardly any
actual damage. National Consumer Disputes Redressal Commissions in
CC/435/2019 Ramesh Malhotra VS. Emaar MGF Land Limited (decided
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on 29.06.2020) and Mr. Saurav Sanyal VS. M/s IREQ Private Limited
(decided on 12.04.2022) and followed in CC/2766/2017 in case titled as
Jayant Singhal and Anr. VS. M3M India Limited decided on 26.07.2022,
held that 10% of basic sale price is reasonable amount to be forfeited in
the name of "earnest money”, Keeping in view the principles laid down in

the first two cases, a regulation known as the Haryana Real Estate

Regulatory Authority Gurugram (Forfeiture of earnest money by the
builder) Regulations, 11(5) of 2018, was farmed providing as under-

| e P

was different. Frauds were can ﬁf‘ﬁ‘ '---". gut any fear as there was no low
for the same but nowy i, |.r | off .t.l're ﬂ'bqve Jacts and taking into
consideration the [y d’gﬁu& ' WNatfonal Consumer Disputes

Redressal E‘nmm .Hmﬂi- B Suprgme Court of India, the
aquthority is q.l" t L‘m: : rE nm;ru#t of the earnest moneay
shall not exmed ‘ﬁn = than 10% of | sgd‘gmﬂnn amount of the
real estate i.e. apa em,f il s the cizse may be in all cases

where the cancel uf .t,fpn.f&’pfat is made by the builder in a
] intends to withdraw from the project and

any agreement cay fﬂin%gﬁnfgnu;smptrwmmquamﬂ ragulations
shall be void and ngt b the buyer. g
So, keeping in view thErl_ d.:ij..m !:11; the Hon'ble Apex court and

provisions of regulation 11 bﬁm&ﬁgmd by the Haryana Real Estate
Regulatory Authority,X qrugﬁ ﬁla respondent/builder can't retain
more than 10% of sal c-:?hs‘ide nas Earnest'mumey on cancellation. So,
the res;mndenl:fhuﬂﬂems mram«d fu !':Eﬁihd the amount received from
the complainant after deducting 10% of the sale consideration and return
the remaining amount along with interest at the rate of 10.85% (the State
Bank of India highest marginal cost of lending rate (MCLR) applicable as
on date +2%) as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development] Rules, 2017, from the date of
termination/cancellation 07.02.2023 till the actual date of refund of the
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amount within the timelines provided in rule 16 of the Haryana Rules
2017 ibid.

H. Directions of the authority
41. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority
under section 34(f):

i. The respondent is ﬂlI‘EEtﬂﬂ o refund the paid-up amount of

Rs. 15,67,110/- after ded! t ‘iﬁi- of the sale consideration of
Rs. 59,68,869/- being e '

of 10.85% (the Sta,l:é/ Eﬁﬁk@ﬂ]ﬂﬂﬂ:tﬂghﬂﬂt marginal cost of lending
rate (MCLR) applica e as mﬂhﬁ&*?%kaﬁp;escrihed under rule

2017, from th qﬁm ufcanchliaﬁuq 07.02. znﬁs till its realization.
ii. A period of 90 h.—ﬁrs ' g;veﬁ to the msyumtent to comply with the
ahd ‘hiﬁ‘ﬁ gtii.irhit:h legal consequences

directions given i

- 1
would follow. b

42. Complaint stands dis%_ % i& L
4 | |

43. File be consigned to regis
| — F ,

" - =

PO ot ol

Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 03.05.2024
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