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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDER

1. Thc present complaint has been filed by the complainant/allottee undcr

section 31 of the Real Estate (Regulation and Development) Act, 2016 [in

short, the Act) read with rule 28 of the Haryana Real Estate [Regulation and

Development) llules, 2017 (in short, the Rules] for violatiotl of sccliotl

11(4] [a] of the Act wherein it is ln ter o/la prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the
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Complaint No. 1051 of 2020

provision of the Act or the Rules and requlations made thereunder or to the

allottees as per the agreement for sale efecuted inter s€.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

Information

Merchant Plaza, Sector BB,

Valid up to

rugram, Haryana

mmercial colony

f2013 dated 07.01.2013

.01.2021,

RERA registration valid ,t2.2020
uD to

.06.2014
age 44 of replyl

executed

red 340 ol 2ol7 datcd
.lO.2Ol7 for 2.75625 acres

-513,5th floor

4 sq. ft.

92 sq. ft.
40.92 sq. ft. - 704 sq. ft.]

.53,32,8s8 /-

Date of execution of

Total amount Paid bY

apartment buyer's
agreement between the
complainants and the
respondent

Total consideration as per

statement on page BB ofthe
reply

Name and location of the
project

Nature ofthe project

DTii l."r* ,t

RERA registered/
resistered

Allotment letter issued in
favour of the complainant
olt

lJnit no. as per allotment
letter at Daee 44
Unit measuring

Increase in super area of
the unit as per page 81 of

complainant-allottee AS

admitted by the resPondent'
promoter at Page 8B of rePlY

.L6,42,7 35 /-
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Complaint No. 105 of 2020

Possession clause

Due date of del
possession

06.201,7
Fortune Infrastructure

Trevor D'Lima and Ors. (12

); MANU/SC/02s3l2018 o
"a person cannot be made

efinitely for the possession
allotted to them and
ed to seek the refund

unt paid by them, alo
nsation. Although we
fact that when there

y period stipulated
ent, a reasonable time

into consideration. In
tances of this case,

d of 3 years would h
nable for completion

lating due

of the possessio
out to be 09.06.201

d Anr.
3.2 018
served

wait
of the

of the
with

aware

stobe
facts

a time
been

f the

tio ned
letter

te of
te of

of thc

Building plan

Emails se

complainant

respondents

cancellation and

the amount paid
fund of

).0 9.2 015
age 40 of complaintl

[Page 41 of complaint]

2L.06.2076

IPage 44 ofcomplaint]

t0.07 .20L8
[Page 48 of complaint]

06.09.2018

[Page 52 of complaint]
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HARERA
MGURUGRAM

s of the complaint:

complainant has made following submissions in the complaint:

That the complainant has been cheated by the malpractices adopted by

the respondent and has allegediy been carrying out real estate

development since many years. The respondent company under the

guise of being a reputed builder and developer has perfected a systen'r

through organized tools and techniques to cheat and defraud the

unsuspecting, innocent and gullible public at large. The respondent

advertised its projects extensively through advertisements. 'Ihe

respondent company sent an email dated 12.03.2 013 in detail of I,li[Cl I

TREE project which was developed by respondent and run by them

successfully by paying the rental to its customers & merchant plaza is

the similar concepts which will be a good source of incomc in

retirement, and it's like buying a stake in a seven-star hotel that's the

word of respondent. The complainant rvas allured by an enamored

advertisement of the respondent and believing the plain words of

respondent in utter good faith, the complainant was duped of their

hard-earned monies which they saved from bonafide resources.

'lhat one-sided development agreement has been one of the corc

concerns of home buyers, The terms of the agreement are non-

negotiable and a buyer even if he does not agree to a term, there i5 no

B. Fact

3. The

i.

ll.

1,6. Date ofoffer ofpossession to
the complainant-allottee at
page 79 ofreply

17 .02.2020

1,7. Date of occupation
certificate, page 77 ofreply

\1.O2.2020

18. Remarks Thp respondent allottee has not paid any
inqtalments after 12.05.2014. [As per
details on page 8B of replyl
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option of modifzing it or even de

aspect has often been unfairly

buyer imposes unfair and discrim

the complainant was subjected to

subject of harassment, flatbuyer

mentioning the details regarding

hidden charges as tactics and pra

I lI. That the complainant booked a se

admeasuring 703.61 sq. ft. in proj(

88, Gurugram on 03.06.2013 and t

of payment of Rs.4,00,000/- in res

lv. That the complainant asked th

24.08.20L3 for execution of builde

which was committed by builder

the amount of Rs.5,00,000/- &

25.02.20L4 respectively as deman

respondent sent the letter of Bh

basic price of unit as per demand

complainant was paid amount of

That respondent continually sen

general updates but did not send

24.08.2013 to 21.0 5.20l.5 after

received a copy ofagreement date

that the respondent has not menti

agreement.

That the complainant has to spovl.

company through email dated 20.

Page 5 oF 23
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iberating it with the builder. This

loited by the builder, whereby the

natory terms and conditions. That

unethical trade practice as well as

ment clause oI renta] income, not

tting and fixture of unit & many

used by the respondent.

ce apartment bearing no. SA-51 3

ct namely "Merchant Plaza", Sector

Le respondent confirmed the receipt

ect of said unit as an advance.

builder through an email dated

buyer agreement with rental option

t the time of booking. She has paid

Rs.7 ,30 ,626 I - on 21,01.2014 and

raised by builder.'l'hereafter, the

mi Pooian dated 11.03.2014.'lhc

letter is Rs.41,51,299/-out ol' that

16,42,735 /- before 2 5.0 5.2 014.

various demand letters and few

the copy of agreement in between

perusal. Finally, the cornplainant

20.04.201,5 and was shocked to see

ned any fitting and fixture details in

with employees of the respondent

.2015 regarding fitting and fixturc
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details but he haven't got any re

reminder email dated 30.04.2015

Mishra stating that they will get

received any reply from respond

email on 15.06.2015 asking about

expenses and costing part.

vii. That after many reminders, the co

Mishra through email dated 06.07

fitting and fixture. The com

email dated 07.07.2015 for ir

fixture like Ac and false ceiling in

with amendment. The responde

agreement, sent a new demand

reaction seems mala fide intention

rhrough email dared 11.07.2015

back agreement for signing on 1

amendment which was discuss

unilateral clauses 1 & 4.16. This i

the complainant was compelled

letter of objection dated 01.0

respectively. The cordplainant a1

M ishra asking to send back copy

VIII, That respondent did not sent bac

again sent a reminder email da

the respondent to either execute

refund the amount. But the compl

the respondent. The complainant

Pagc 6 of 23
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ly. The complainant again sent a

and finally got reply from Sanjeev

ck soon and after that he has not

t. The complainant again sent an

fitting and fixture detail of & other

plainant got reply from Mr. Sanjeev

015 about the superficial details of

asked the respondent through

tion of the detail of fitting and

ment and send the agreement

instead of sending the amended

vide lerter dated 23.07.2015, this

fthe respondent. After long perusal

21.07.20L5, the respondent sent

.08.2015 without incorporation of

previously but incorporate two

illegal, unilateral and arbitrary and

sign the agreement and wrote a

.2015, 2L.08.201.5 & 16.09.2 015

n wrote an email to Mr. Sanjeev

agreement with amendment.

the agreement and the cornplainant

30.09.2015 and gave the choice to

the agreement with amendment or

inant did not received any reply trom

gain sent a reminder on 20.11.2015
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but the respondent again did not neply to the same. The complainant

sent various emails dated 30.11.?015, 24.12.2075, and 26.A1.201-6,

respectively but the respondent haE not replied to them. After that the

complainant visited the responderlt's office on 02.02.2016 and it was

promised to her for incorporation of fitting and fixture detail in

agreement & to make clarity on rental aspect.

That when the respondent has not taken any action after numerous

request, the complainant sent an email dated 13.04.2016 for

cancelation of booking. In the repl{ to the same, the respondent asked
-" 

shlft from rental unit into non rentalthe complainant to unilaterally

unit through email dated 14.07.20L6.

x. That the respondent sent a demand letter dated 10.02.2017 but

remained silent on execution of amended agrcement and the

complainant was constrained to send emails regarding the execution of

amended agreement on 06.06.2017, 08.09.201.7 & L2.02.2017,

respectively but did not get any reply from the respondent. Finally, Mr.

Sanjeev Mishra replied through email dated 11.09,2018 stating that thc

Complaint No. 1051 of 2020

tx.

project is ready but when complainant visited the site on 12.09.20.18

and found that only super structuri: was ready and the respondent has

raised the illegal demand.

xi. That the complainant made various request through email dated

25.08.2018, 06.09.2018, 03.10.2018, 03.12.2018, 07.03.2019 &

22.04.2019, respectively and personally visited at office of the

respondent on 16.01.2019 for refund ofthe paid amount but did not get

any satisfactory reply from builder. The respondent sent possession

letter to complainanl on 17 .02.2020.
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xll, That from the above it is abun

shown rosy picture about project a

& sold the unit in 2013, extracted

201,4 from the complainant by

commitment and by executing illeg

xl . That keeping in view the complai

earned savings in order to buy

nowhere. The inconsistent and

respondent conducted its busine

specification of unit, rental incom

has caused the complainant great

value, increase in taxes, opportuni

complainant has spent 4 year w.e

of BBA and rest period from 20

refund of the amount paid by her.

C.

4.

Relief sought by the complainant:

The complainant has sought following

i. Direct the respondent to refund

along with interest from date o

/compensation to the petitioner

mental harassment and agony, e

Direct the respondent to pay an

/compensation to the petitioner f

etc.

refunded amount.

ii. Direct the respondent to pay an

iii.

Page B of 23
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tly clear that the respondent has

d verbally committed rental income

the amount of Rs.16,42,735 betore

ving false millstone and verbal

l, unilateral, one-sided agreement.

t who has spent her entire hard

is unit, stands at a crossroad to

lethargic manner, in wtiich the

s and their lack of commitment in

& completing the project on time,

nancial (lnterest on money, Lease

loss etc.J and emotional loss.'fhe

20L3 to 2017 requesting executiolt

7 onwards to till date, requestrng

ief(s):

e paid-up amount of Rs.15,42,735/-

paying to till actual realization of

mount of Rs.5,00,000/- as damage

r sublecting her to long Period of

amount of Rs.60,000/- as damage

subjecting her to litigation charges,
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Reply by the respondent/builder.

The respondent contested the complainl

the following grounds: -

i. That as per the applicable Act and

may be filed by a person only if th(

in violation of the Act, 2016 an

complainant has failed to bring on

which may even allude that the res

of the Act, the complainant

complainant has no cause of a

complaint. It is respectfully submi

maintainable as the respondent

Act,201,6 and rules made thereun

ii. The lawsuit does not fall within th

14, section 18 and section 19 of

without any cause of action agains

not entitle to the relief as alleged

Complaint No. 1051 of 2020

by filing reply dated 08.06.2021 on

ules made thereunder, a complaint

respondent has committed any act

I rules made thereunder. As the

'ecord any document, evidence etc.

rndent has violated the provisions

no locus standi. Therefore, the

or ground to file the present

that the present complaint is not

not violated any provisions of thc

r,

four corners of section 12, section

the AcL The present complaint is

the respondent. The complainant is

d claimed herein. The respondent

It, violation and services are nothas not committed any fault, def;

deficient in any manner whatso r. However, the complainant has

made consistent default in timely

per the agreement, signed by her.

ayment of installment and dues as

'> Suit is without anv vdlit

The booking of apartment wa made through a real estate agent

namelv Prem Kumar. The com lainant ought to make her necessary

party to the lawsuit. The ndent do not certiR/ or admit any

exchange of communication,

complainant and real estate ag

probate or aprobate between the

nt. The respondent has not published

any misleading or false inform tion through notice or odvertisement

nthasnotmade booking on the basisor prospectus, and the complain

Pagc 9 of 23
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of model aportment, plot or building, as the case may be or has not
sustains any loss, injury or damage as the case may be. 'lhe

complainant has not brought any such record or proof in support of
her claim and relief. Under these facts and circumstances, the

> That there is no allegation that project has not been developed and

completed by the respondent [n accordance with the sanctioned

plans, layout plans and specifications and not approved by the

competent authorities. The s4nctioned plans, Iayout plans and

specifications and the nature of the fixtures, fittings, amenities and

common areas, of the apartmeit, plot or building, as the case may

be, are duly approved by the fompetent authority, and same are

disclosed or furnished to the cqmplainant in the apartment buyer's

agreement. tn addition to thls, there is no allegation of any

structural defect or any other defect in workmanship, qua)ity or
provision of services or any other obligations of the respondent as

per the agreement for sale. Under the lacts and circumstancc, tho

complainant is not affected by any incorrect and false statement

cannot be allowed to withdraw from the prolect and is Itot entitlc to
refund of her investment along with interest in the manner providcd

under the Act. ithin

Complaint No. 1051 of 2020

defective title of the land, on which

manner as provided under this Act.

frromoter has failed to discharge any

him under this Act or the rules or
Jr in accordance with the terms and

for sale. The development oI Lhe

section 12 ofthe A

There is no allegation that as t
the project is developed, in th
'l'here is no allegation that the

other obligations imposed on

regulations made thereunder

conditions of the agreement
project has been completed and the occupancy certificote was

obtained on 77.02.2021. The possession of the unit has been

delivered to buyers. The offer of possession was also made to the

complainant in accordance with the terms ofthe agreement for sale

or, as the case may be. The complainant is ready and willing to
compensate for the reasonable delay. Therefore. the lawsuit is not

Page 10 of 23
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l The present complaint is not
no right to seek refund/cance
absence ofany fault of the respo
Rules 2017.

> 'fhe present complaint is not
not approached with clean h

default of section 19(6) and

responsible to make necessary

the time as specified in the sai

the proper time and place. The

at such rate as may be prescri

amount or charges to be paid

complainant/buyer has failed
apartment within a period

certificate issued for the proje

I ll. That the complainant has not

complainant/allottee had agreed, u

to pay instalmenls on time and

payment plan

the payments

upon her. From the perusal of

complainant have made default

dues and outstanding.

iv. That there is no allegation that

provisions of the Act of 2016. AII

have been completed for the proie

the fact that the competent au

certificate for of the project dated

construction the respondent had

schedule but the co

of her respective i

delayed the payment of outstand

construction to the complainant. T

Page 110f23
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ntainable, and the complainant has

or withdraw from the project in
dent/developer under rule B ofthe

aintainable as the complainant has

ds. The complainant has made

9(10J of the Act, wherein he was

yments in the manner and within
agreement for sale and shall pay at

lottee shall be liable to pay interest,

for delay in payment towards any

er sub-section (6J of the Act. The

o take physical possession of the

two months of the occupancy

as the case may be.

rroached with clean hands. '[he

der the payment plan signed by her

discharge her obligations as per

plainant/allottee made default in

stalments from time to time and

on each and every demand raised

tement of account it is clear that

failed to make timely payment of

espondent has not compiled with

e necessary infrastructure works

as per law and this is evidenced by

ority have issued an occupancy

7.02.2020. Since commencement of

been sending monthly update of

e complainant has never raised any
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issue regarding the progress, tim

project and/or any other defe

respondent. Further, the complai

violation ofany ofthe provisions o

the date of filing the present compl

That the respondent has already

apartment no. SA-513 at Second

Gurugram, Haryana to the co

complainant failed to take pos

inordinate delay in handing over

llowever, the respondent admit

respondent is ready and willing

reasonable delay which has been c

but not limited to shortage of

majeure etc. Moreover, the resp

provisions ofthe Act, 2016 and rul

vi. That the respondent obtained

commercial project namely "Mer

Plan (BR-llll was received on 30.

approvals were obtained as m

sanctioned building plan. The envi

ref no. SEIAA/HR /2014 /387 dated,

makes it mandatory to obtain "Co

construction work at the site.

commencemenI of construction i.e.

on

the

16.06.2014, whereupon the re

proiect. The project was regi

Page'12 of 23
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ne, quality of construction of the

/deficiency in the service of the

ant has never complained of any

the Act from the date of booking till

int,

offered the possession of service

oor of Merchant Plaza, Sector-88,

lainant on 12.02.2020 but the

ion thereof. That there is no

possession of unit to the buyer.

reasonable delay, for which the

to compensate the buyer for the

used due to many factors including

terials, Iabour, lockdown, force

ndent has not violated any other

made thereunder.

I and License for development of

t PIaza". The sanction of Building

.2013, and other post construction

e mandatory and specified in

nment clearance was received vide

8.02.2014. Environment clearance

sent for Establish" before start of

The last approval required for

"Consent to establish" was received

ndent commenced construction of

tered under the provisions of Act,



The complainant booked a retailshop under construction link payment

plan in the project, being developed by it. Vide an allotment letter dilLed

09.06.201,4, a unit bearing no, SA-513, admeasuring 704 sq. ft. lv,rs

allotted to the complainant, and subsequently apartment buyer's

agreement [for short the "Agreement"] were sent to complainant on

77.04.2015 and 04.05.2017 but the complainant failed and made

default to execute the same. The complainant admit receipt thereof in

the complaint.

That various "demands letters and reminders" as per paymcnt plan

vll.

vlll.

HARERA
GURUGRA[/

Complaint No. 1051 of 2020

201.6 vide registration certificate ho. 340 of 20U dated 10.L0.201,7

(valid up to 20.L2.2020'). Further, 6 months extension was suo-moto

provided by HARERA vide Order 
lo. 

913-2020 HARERA/GGM (Adm.)

dated 26.05.2020.

were sent to the complainant but in vain. The respondent has duly

complied with all applicable provisions of the Act, 2016 and rules made

thereunder and also that ofAgreempnt for sale qua the complainant and

complainant and also the customer] care department of the respondent

is in regular touch with the buyers for providing them regular updates

on the progress ofthe project.

The project development was .orn[t"t"a in September 2019. The unit

was furnished and completed in fll respect. The photograph of the

proiect is placed as ennexure-R/1f. Whereupon the company applied

fbr the issue ofoccupancy certificatIvide application dated 11.09.2019.

The competent authority issued oJcupation certificate on 11.02.2020.

other allottees. Since, the commencement of the development of the

project, the respondent has been sending regular updates regarding the

progress of the pro,ect regularly to all the buyers including the

lx.

PaEe 13 of 23
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Thc respondent vide its leLter led 17.02.2020 issued notice of

Complaint No. 1051 of 2020

the complainant has failed to take

t complaint before this Authority.

ty should proceed further without

RA for cases of refund along with

Copies of all the relevant documents

record. Their authenticity is not in di

ve been filed and placed on the

decided on the basis of these undispute

by the parties.

ute. Hence, the complaint can be

documents and submissions made

The application for refund was filed in he form CAO with the adjudicating

officer. After taking reply and consid ing the documents on record, the

complaint was allowed vide order date 29.10.2021, with a direction :.-

I Being aggrieved with the

same, the order was challenged by appellant/respondent before the

Chandigarh and who vide orderHaryana Real Estate Appellate Tribun

dated 17.03.2023, set aside the same ith a direction to the authority for

dance with law. So, in pursuant to

appearance before the authority.

with the authority. Now, the issue

possession to the complainant, bu

possession thereof, and filed prese

fresh decision of the compliant in acco

those direction, both the parties put i

Therefore, the complaint is being deal

before authority is whether the autho

seeking fresh application in the form

prescribed interest in case allottee wi es to withdraw from the project on

failure of the promoter to give possess n as per agreement for sale. It has

been deliberated in the,proceedings dat d 70.05.2022 in CR No. 3688/2021

ects LLP and was observed thattitled Harish Goel Versus Adani M2K

Page 14 oi 23
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E.l Territorialjurisdiction

Complaint No. 1051 of 2020

there is no material difference in the contents of the forms and the different

headings whether it is filed before the a{judicating officer or the authoriry.

Keeping in view the judgement of Hon'ble Supreme Court in case titled as

M/s Newtech Promoters and Developqs Pvt Ltd Versus State oI U.p. and

Ors. (2021-2022 (1) RCR (C), j57, the aUthority is proceeding further in the

matter where allottee wishes to withdraw from the project and the promoter

has failed to give possession ofthe unit a$ per agreement for sale irrespective

of the fact whether application has been made in form CA0/ CRA. Both the

parties want to proceed further in the matter accordingly. The Hon'ble

Supreme Court in case of Varun Pahwa v/s Renu Chaudhary, Civil appeal

no. 2431 of 2019 decided on 01.03.2079 has ruled that procedures are

hand made in the administration oF justice and a party should not suffer

injustice merely due to some .irtrf" o. negligence or technicalities.

Accordingly, the authority is proceeding further to decide the matter based

on the basis of proceedings and submiss]ions made by both the parties.

The respondent has filed the written sqbmissions on 24.04.2024, which is

taken on record. No additional facts apait from the reply has been stated the

written submissions.

furisdiction of the authority

The authorify observes that it has territorial as well as subject matter

lurisdiction to adiudicate the present complaint for the reasons given below.

As per notification no. 1./92/2017-1TCP dated 14.1,2.201,7 issued by Town

and Country Planning Department, the j{risdiction of Real Estate llegulatory

Authority, Gurugram shall be entire Gufugram District for all purpose with

offices situated in Gurugram. In the prepent case, the project in question is

situated within the planning area of purugram District. Therefore, this

Page 15 of 23
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authority has complete territorial iur

complaint.

E.ll Subiect matter iurisdiction

12. Section 11[a](a) of the Act, 2016 p

responsible to the allottee as per

reproduced as hereunder:

Section 77..,..(4) The promoter sha

(a) be responsible for oll obligqti
under the provisions of this Act

thereunder or to the allottees

the ossociotion of allottees, as th

of all the aportments, plots or
allottees, or the common areas

competent outhority, as the cose

Section 34-Functions oJ the A

34[n of the Act provides to ens

cast upon the promoters, the al
under this Act and the rules qnd

13. So, in view of the provisions of the

complete iurisdiction to decide the co

obligations by the promoter leaving

decided by the adjudicating officer if p

stage.

14. Further, the authority has no hitch in p

grant a reliefofrefund in the present m

by the Hon'ble Apex Court in Nelvfecrt

Limited Vs State oJU.P. and Ors.2027

in case ofM/s Sana Realtors Private

others SLP (Civil) No. 13005 of 2020

it has been laid down as under:

"86. From the scheme of the A

been made and taking note of

Page 16 of 23
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sdiction to deal with the present

vides that the promoter shall be

ent for sale. Section 11(41(a) is

responsi bi lities ond functions
the rules ond regulotions made

the agreement for sale, or to

ase moy be, till the conveyonce

ngs, as the case may be, to the

the qssociation ofallottees or the

re complionce of the obligations

ttees and the reol estote ogents

u latio n s m ade th e r e u nd er.

quoted above, the authority has

plaint regarding non-compliance of

ide compensation which is to be

rsued by the complainant at a later

eding with the complaint and to

r in view ofthe Judgement passed

romoters and Developers Private

022(1) RCR(C),357 and reiterated

ited & other Vs Union of Indio &

on 72.05.2022 and wherein

of which o detailed reference hos

of adju d icqtion del ineated with
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the regulatory authoriry ond adj
out is that olthough the Act ind
'refund', 'interest', 'penalty' and \
Sections 18 and 19 clearly moni,

the dmount, and interest on the
of interest for delayed delivery o

thereon, it is the regulatory a
examine and determine the ou

when it comes to a question o.

compensation and interest
the acljudicating offcer exclu

keeping in view the collective rea
72 of the Act. if the qdjudication

other thon compensltion os

acljudicating olfrcer qs prayed

the ambit ond scope ofthe po

oJfcer under Section 7L and

the Act 2016."

15. Hence, in view of the authoritative pro

Court in the case mentioned above,

entertain a complaint seeking refund

refund amount.

F. lindings on the reliefsought by the

F.l Direct the respondent to refund th
along with interest from date of
refunded amount.

16. The complainant is seektng refund ofth

the commercial unit bearing no. SA-513,

704 sq. ft. in the project of the respond

Sector 88, Gurugram, Haryana. The com

Rs.16,42,735 /- against consideration p

letter dated 09.06.201,4 was issued

complainant for said unit. Thereafter, th

sent demands letter/reminders letter

the BBA was not executed inter se parti

Complaint No. 1051 of 2020

dicating offcer, whqt finally culls
tes the distinct expressions like
pensation', a conjoint reqding of
thctt when it comes to relund of

nd omount, or directing pqyment

on, or penalty and interest
thority which has the power to

ofa complaint. At the same time,

seeking the relief of adjudging
under Sections 12,14,18 and 19,

ly hos the power to determine,
ng ofSection 71 read with Section

under Sections 12, 14, 18 ond 19

envisoged, if extended to the

in our view, may intend to expond

and Iunctions of the odjudicoting

would be qgqinst the mandate of

uncement of the Hon'ble Supreme

has the jurisdiction toe authority

f the amount and interest on the

mplainant.

paid-up
ins to

amount of Rs.16,42,73 5/-
till actual realization of

amount deposited for allotment ol

rn 5tr,floor for an area admeasuring

nt i.e.,'Merchant Plaza" situated in

lainant had deposited an amount of

ce of Rs.53,32,858/-. An allotment

the respondent in favour of the

respondent company continuously

d few general updates. However,

due to various reasons.
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L7. During proceedin gs on 19.12.2023, the

that the BBA was not executed due to

plan and other details which were d

respondent multiple times. The couns

response to above query of the compl

were also part of initial advertisemen

sent to the complainant. The counsel fo

refund at this stage may not be all

obtained and offer of possession is als<

order passed by the Maha RERA wher

rights under section 18 and 19 of the

complainant denied the same and s

refund of the paid-up amount due to

providing the requisite specifications

hence the allottee is entitled for full am

18. During proceedings on 02.04.2024, the

that the complainant is seeking refund

interest at the prescribed rate on accou

made at the time of allotment w.r.t th

question. The respondent was forcing

incorporating the specifications as p

complainant repeatedly requested the

The counsel for the respondent stated

such promise and the reference made

Investors Clinic which has not been m

complainant has failed to execute the
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counsel for the complainant stated

on-supply of project specifications

anded through email from the

for the respondent stated that in

ant, the details were provided and

application form/BBA which was

the respondent further stated that

as project ls completed and 0C is

made and is placing on record the

ance has been struck between the

Act. However, the counsel for the

d that the complainant is seeking

on-execution of BBA and for not

fore making further payment and

unt deposited along with interest.

counsel for the complainant stated

f the amount deposited along with

t of non-fulfilment of the promises

specifications of the apartment in

e complainant to sign BBA without

mised and as a consequence, the

respondent to refund the amount.

at the respondent has not made any

the complainant pertains to onc

e party in the matter. Further, the

BA despite repeated requests. He
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further states that the request for refund has been made prior to the due date

for handing over of possession of the un[t.

19. That the authority is of the consider"a fi"- tn"t the Act, 2016 ensures the

allottee's right to information about tne 
{rolect 

and the unit. That knowledge

about the timelines of the delivery of p{ssession forms an inseparable part

of the agreement as the respondent is {rot communicating the same to the

complainant/allottee. Further, the Uort'Ule Supreme Court in the case of

Fortune lnlrastructure and Ors, Vs. Tlevor D'Lima and Ors. (72,03.2078

- SC); MANU/SC/0253/2078 observeatlat"a person cannot be made towait

indelinitely for the possession ofthe Jtdts illotted to them and they are entitted

to seek the refund of the amount paid by them, along with compensotion.

Atthough we ore aware ofthe fact rnr, Jy rn there was no delivery period

stipulated in the agreement, a reas\nante time has to be taken into

consideration. In the facts and circurnstances ofthis case, a time period

of 3 years would have been reasonable for completion of the contract.

In view of the above-mentioned reasoning, the date of issuance of allotment

letter ought to be taken as the date for calculating due date of possession.

Therefore, the due date of handing over of the possession of the unit comcs

out to be 09.062017.

The authority is of the view thar vide email dated 24.08.2013, the

complainant requested the respondent to provides certain inFormation such

as unit details, floor lay out map, copy ofdraft agreement, payment sch edulc

ctc. Thereafter, vide latter dated 09.06.2014, allotment letter was issued by

the respondent in respect ofthe subject unit and a copy of BBA for exccution

was sent to the complainant vide Ietter dated 17.04.2 015. Subsequently vide

email dated 15.06.2015 and reminder dated 18.05.2015, the complainant

communicated to the respondent that she has received the agreement but

20.

21-.
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there is no annexure in respect of li of furnishing to be done by the

respondent company. The requisite info mation regarding fitting and fixture

was thereafter provided by the ondent through an email dated

06,07.2015. Another email was sent by e complainant on 07.07.2015 and

reminder daled 2L.07 .2075, seeking cl rification with respect to AC/lighrs

and requested the respondent to inco orate the furnishing details in the

same, the respondent vide emailamended agreement. In response to

dated 24.07 .201.5 sated that "AC and lrg t will be provided and other interlor

work will be as decided at the stage of ishing". lt is pertinent to note that

the complainant has sent various remi ders to the respondent vide emails

dated 01.08.2015 and 07.08.2015 req esting the respondent to provide

amended agreement. Vide letter date 06.08.2015, the respondent has

intimated the complainant that the subj

air conditioned and had mentioned th

ct service apartment would be fully

furniture and fixtures. Finally, the

BBA was received by the complainant 16.08.2015, however some of the

terms of the same were challenged b the complainant vide email dated

nt has placed an email dated21-.08.2015. However, the complai

30.09.2015 whereby she has sought fund of the paid-up amount with

interest before the due date of posse

dated 30.09.2015 is reproduced as und

F r o m : b ii ov a mo ha nty 1 2 @ h otm o i l.com
'f o : ic.premmadaan@g m0il.com

r for ready reference: -

Subject: FW: non receipt ofagreement cop
Dlte: Wed,30 Sep 201.5 21:18:08 +0530
Dear Prem,
What is my Silver Clade agreement?
Either send me the agreement copy or nd the dmount along with the

ion. The relevant extract of email

you. Why Sliver Glode is making so

not sure what they ore selling ond
interesL lt is height of non-cooperation
much delay. What is the reason? Are th
going to do?
What is the matter? I need the revert ', Treat this as most urgent. I have

onths. I am tired ofthe sqme qndbeen following up this mqtter from lost B
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now I just need refund. lf they harass
going to do lqter? I have osked the some q

Anywqy please revert bock.
Bijoyo

ln the present complaint, the complain

prior to the due date. The complain

2)..06.2076, t0.07.20t8, 06.09.2018

cancellation of the allotment and refu

the respondent has not proceeded with

withheld the paid-up amount after

application form. However, the comp

amount deposited but only after certai

Haryana Real Estate Regulatory Autho

money by the builder) Regulations, 11(

"5, AMOUNT OF EARNEST MONEY

Scenorio prior to the Real Estate (Regulo

different. Frauds were carried outwithou
s7me but now, in view of the obove

iudllements of Hon'ble Nqtlonal Consu

the Hon'ble Supreme Court of lndia, th

forfeiture anount of the earnest money s

considerotion amount of the real estqte

case may be in oll coses where the cancel

the builder in o unilateral manner or the
project ond qny agreement containing
regulations shall be void and not binding

Thus, keeping in view the aforesaid

respondent is directed to refund the pa

deducting 100/o of the sale considera

money along with an interest @ 10.85

marginal cost of lending rate (MC

prescribed under rule 15 of the Ha

22.

Development) Rules,2017 on the
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so much now then wh7t are they
stion so many times to you.

nt withdrew from the project even

nt vide emails dated 20.11.2015,

d 03.10.2018 has also sought

of the paid-up amount. However,

e cancellation ofthe allotment and

rmissible deduction in terms of

inant is entitled to refund of the

deductions as prescribed under the

ty Gurugram (Forfeiture of earnest

) of 2018, which provides as under:-

ond Development) Act,2016 was

any fear as there wos no low for the

ond taking into considerotion the

Disputes Redressol Commission and

authority is of the view thot the

ll not exceed more than 10ak of the

i.e. apqrtment/plot/builcling os the

tion ofthe Jlot/unit/plot is mode by

buyer intends to withdraw from the

ty clause controry to the oforesatd

n the buyer"

factual and legal provisions, the

-up amount of Rs.16,42,7351- after

n of Rs.53,32,858/- being earnest

p.a. (the state Bank of India highest

) applicable as on date +2o/o) as

na Real Estate (Regulation and

ndable amount, from the datc of
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surrender/withdrawal request i.e., 30.

amount within the timelines provided i

ibid.

F.ll Direct the respondent to pay an
/compensation to the petitioner for s
harassment and agony, etc.

F.lll Direct the respondent to pay an

/compensation to the petitioner for
24. With respect to the aforesaid reli

compensation. Hon',ble supreme cou

Newtech Promoters and DeveloPers

2022(1) RCR(C) 3s7.), has held th

compensation & Iitigation charges un

which is to be decided by the adiudica

quantum of compensation & litigatio

adludicating officer having due regard

72. The adjudicating officer has excl

complaints in respect of compensation

Directions of the authorityG.

25. Hence, the authority herebY Passes

directions under section 37 of the Act

cast upon the promoter as per the func

section 34(l):

i. The respondent/builder is dir

Rs.L6,42,7351- after deducting

Rs.53,3 2,858/- being earnest mo

p.a. on the refundable amount,

request i.e., 30.09.2015 till actual ealisation of the amount.
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9.2015 till actual realisation of the

rule 16 of the Haryana Rules 2017

mount of Rs.5,00,000/- as damage
biectinB her to long period of mental

amount of Rs.60,000/- as damage
ecting her to litigation charges, etc.

, the complainant is seeking

of India in case titled as M/s

Ltd. V/s State ofUP & Ors. (2027'

en allottee is entitled to claim

sections 12,14,18 and section 19

officer as per section 71 and the

expense shall be adjudged bY the

to the factors mentioned in section

sive jurisdiction to deal with the

legal expenses.

order and issues the following

ensure compliance of obligations

on entrusted to the authoriry under

to refund the paid-up amount of

0% of the sale consideration of

ey along with an interest @ 10.850/o

the date of surrender/withdrawal
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27.
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A period of 90

directions given

would follow.

Complaint stands disposed of.

File be consigned to the registry.

Haryana Real Estate
Dated: L4.05.2024

(Sanie
Member

Complaint No. 1051 of 2020

days is given to

in this order an

e respondent

failing which

to comply with the

Iegal consequences

Authority, Gurugram

{,q([

\

k gwan)
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