HARERA Complaint No. 6225/2022 and

other
& GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
| Date of decision |20.02.2024 |

NAME OF THE Ansal Properties and Infrastructure Limited |

_BUILDER —
PROJECT NAME Versalia Phase-B1
5. No. Case No. B Case title - _Appearance

1 CR/6225/2022 Ranjeet Kumar Anand V/S Ansal Ms. Sanskarti Tyagi
Properties and Infrastructore Limited | (Advocate)

. Sh. Tushar Behmani
(Advocate) for
respondent

——— _ S=mm— }

2 | CR/6341/2022 Rumbe; K’umarﬁnmiws Ansal | Ms.Sanskarti Tyagi
Propertiés and Infrastructure Limited | (Advocate)

| Deepal Hoda

- (Advocate) for IRP
Sh. Tushar Behmani

(Advocate) for
respondent
CORAM:
Shri. Arun Kumar Chairman
ShriVijay KumarGoyal 8 & /4 E B 8, § | Member
Shri Ashok Sangwan  © ¢ 0 W B ] Member

ORDER

1. This order shall dispose of all the 2 complaints titled as above filed before
this authority under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred as "the Act”) read with rule 28
of the Haryana Real Estate (Regulation and Development) Rules, 2017
(hereinafter referred as "the rules”) for violation of section 11(4])(a) of the
Act wherein it is inter alia prescribed that the promoter shall be responsible
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for all its obligations, responsibilities and functions to the allottees as per the
agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, Versalia Phase-B1 (Residential Colony) being developed by the same
respondent/promoter i.e. Ansal Properties and Infrastructure Limited. The
terms and conditions of the buyer's agreements, fulcrum of the issue involved
in all these cases pertains to failure on the part of the promoter to order for
handover the possession of the r%ﬁp]nt , delay in handing over of the
possession, and appointment af Iq;.:;l::;m_ﬁﬁsginner to inspect the project
site, P

. The details of the complaints, reply to status, unit no., date of agreement,
possession clause, due date of possession, total sale consideration, total paid
amount, and relief sought are given in the table ;

Project Name and Versalia Phase-B1 , Sector 67 (A) Gurugram, Haryana
Location i .
e B MW
Completion certificate : - Not Obtained N |
5 | Complai Plot :Lu Fl'tlu' 'mﬂmm{ | Offer of | Handove | Convey .
ro|at Mo, | Mo 'H il . 5 ﬂ'!r on 1 posses r ol | ance
Case and ExECy idate | conside || certificat | sion possessi | deed
N | Tide, size tan | ration # on
4 | Date of of . Amoun
filing of bba L paid
complal
nt
1 | CR/6225/2] 3238 | 2509 | 251 |TSC- | Mo No 300320 | 3003.2
uzd 2019 20 Rs: documen discEm 21 021
£1 75000 (K has | ent has | [Page 67 | (Pape
00/- been been of |51 of
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Ranjeet | 270 placed In | placed complain | the
Kumar
P i Amit this in this | t) compla
Vi yds. Paid - regard regard int}
M /s Ansal
Properties [Pag Ra
and g 16 75,000
Infrastructu
e Limited | 0o/
tha
DOF;
21.09.2022| 0™
plain
Reply: .
180720 25
23 1 ANTe G
i ;._}:'
2 CR/6341/2 e ] L
022 3237 | 2509 1 253 ;l'ac Mo Mo 30.03.20 | 30032

' A0 o ESe B T, | dooem f21 021

270 fAV M2 SEeonios"] v hab \| ent has

Komar s [ F”J 00/ |been' |been | (Page 65 |(Page
S e Ll | A H e o e o
M /s Ansal { T Amt this in this | complain | compla
mﬁf‘“ (Pag |\ | Pald- | regard [regard | 1) int)
I::Tfmr;fum ; i5 N -.-.L::wpd#
DOF: | the W EReEGE,
21092022 o St
Reply: plain |~
180720 | 1) SRS LY &
7~ = | ~iMy A A I

| IGURUGRAN

4. The aforesaid complaints were filed by the complainant against the promoter
on account of violation of the builder buyer’s agreement executed between
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the parties in respect of the subject units for delay in handing over the
possession, handover of the possession of the residential plot and
appointment of local commissioner to inspect the project site

. The Authority has decided to treat the said complaints as an application for
non-compliance of statutory obligations on the part of the promoter
/respondent in terms of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the promoters,
the allottee(s) and the real estate agents under the Act, the rules and the
regulations made thereunder. |

6. The facts of all the ::nmplain'ts'rﬁl.;.ﬁ .b; the complainant/allottee is also
similar, Out of the above-mentioned cases, the particulars of complaint case
bearing no. 6225 /2022 ritled as R:ahieet"fc-;lmar Anand V /S Ansal Properties
and Infrastructure Limited is being taken as a lead case in order to determine
the rights of the allottee(s) qua handover of the possession of the residential
plot, delay in !'t.zuna.:ilzl'.i’g‘_T q&a{‘ the pﬁassiss{én; and appointment of local
commissioner to inspectl th'ﬁ p;p&;ﬁ‘n site.

A.Project and unit related details

7. The particulars of the prgject, the detalls.of sale consideration, the amount
paid by the complainant(s), date.of proposed handing over of the possession,
delay period, if any, have been detailed in the following tabular form:

CR/6225/2022 titled as Ranjeet Kumar Anand V/S Ansal Properties
and Infrastructure Limited

| S.N. Particulars Details
[ Project name and location “Versalia Phase B1", Sector- 67A,
Gurugram
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2. Nature of project Residential Plot
3, RERA registered/not | Registration no. 48 of 2019
registered Registration dated 03.09.2019
and ending with 31.03.2023
4, Date of allotment 04.05.2018

(As per page no. 10 of complaint)

5. Plot no. | Plotno. 3238
As per BBA on page no. 16 of
“ feomplaint]
6. Plot measuring o 0 270:5q, Yds.
'\ . |[As per BBA page no. 16 of
I/ complaint]
7. | Date of execution of Plot|25.09.2019
buyer's agreement [Page no. 13 of complaint)
8. Possession clause = 5. Possession |
ER :I:'he company shall endeavour to
s % lete the development of

g oy
v ——
o

A I f ir'fr.e ential colony and the plot as

© " I'far as possible within 18 months
with an extended period of 1
month from the date of execution
of this agreement.

9. Due date of possession 25.10.2021

(Calculated from the date of
- execution of this agreement plus
grace period is allowed being
unqualified plus 6 months covid
period)
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10. Total sale consideration Rs.75,00,000/-
11. Total amount paid by the Rs. 75,00,000/-
complainant
12, Completion certificate No document has been placed in
this regard
13. Offer of possession Mo document has been placed in
this regard
14. Handover of pussessid!’t . : 130.03.2021
e (Page 67 of the complaint]
15. Conveyance deed 30.03.2021
_, _.:.":I s Y Page 52 of the complaint)

B.Facts of the mmplal,l.l_t;

8. The complainant has made the following submissions in the complaint: -

That in the year 2018, the original allottee namely Mr. Somesh Kumar
was allotted a residential plot bearing no. 3238 admeasuring 270 sq.
yards located in residential colony "Versalia located at Sector-67(A),
Gurugram, Haryana-122108, which is being developed and
maintained h;;' the respondent on account of collaboration
agreements dated 23.12.2014 and 02.06.2013 with the respondent.
That, the said plot was allotted to the original allottee vide an
allotment letter dated 04.05.2018 and a plot buyer agreement dated
25.09.2019 was also executed between the original allottee and the
respondent.

That, on 09.11.2019, the original allottee being the owner of the said

plot further sold the property to Mr. Suresh Chand for a sale
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IV.

VL.

other

consideration and accordingly the rights of the said plot were
transferred in his name vide a transfer certificate, endorsement and a
change of right letter dated 09.11.2019 issued by the respondent.
That, further Mr. Suresh Chand sold the said plot te Mrs. Rajni
Aggarwal on 06.12.2019 for a sale consideration of Rs. 67,50,000/-
and accordingly the rights of the said plot were transferred in the
name of Mrs. Rajni Aggarwal vide a transfer certificate, endorsement
and a Change of right letter dated 06.12.2019 issued by the
respondent. G g

That on 16.03.2021, the said ]fllﬂ-_f was purchased by the complainant
from Mrs. Rajni Aggarwal and in the llea of, total sale consideration
against the above stated purchase, the complainant has already made
a total payment of Rs.75,00,000/-.

That, subsequentlyithe rights of the said plot were transferred in the
name of the complainant yide transfer certificate, endorsement and
change of right d.‘ater.! 16:03,2021 were {ssued by the respondent.
That, accordingly, a conveyance deed bearing Vasika no. 8678 dated
30.03.2021 was also executed between the complainant and the
respondent which was duI}r registered in the office of Sub-Registrar,
Wazirabad. 7.

That it is needless to state here that the complainant has made the full
payment and all the dues are also cleared by the complainant, even
after all the payments, the respondent only issued a provisional
handing over of possession and no physical possession of the plot was
ever offered or given to the complainant. That, it is pertinent to

mention here that the respondent has acted in default of the same and
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till date no possession has been handed over by the respondent and
even the services to the said residential plot are yet not completed.
VIl. That the complainant has visited the office of the respondent, in
respect of possession of his plot in accordance with the terms of the
plot buyer agreement and the conveyance deed but the respondent &
its executives have neither been able to update the status regarding
the expected date of handing over of physical possession of the said
plot nor are paying the monthly delay penalty interest in accordance
with provisions of RERA ﬂ.:t TH
VIll,  That the complaina r_u:sg'_égk% i.hr.ewenﬂuﬂ from the authority to ensure
that the respnndeﬁt-fépmﬁlir with the terms & conditions as per the
plot buyer agregment and the conveyance deed and to direct the
respondent ttﬂ,li'imﬂﬂver the ph}'!-rical possession of the above stated
residential plot and alse to award delay penalty interest till handover
of actual possession.
IX. Thatthe respondent, Haﬁfﬁuh acﬂngl.n default severely and is acting
in breach to the provisions of conveyance deed.
X. That the cnm;i:j_;ai?an,l':_jg L&:‘ricgm. yfrl-m haug suffered on account of
substantial u:]az‘f'.:g;y”'lr:L ﬂ%& "haﬁ-:ﬂ'ng _Ew.;_r '_n_:n" the possession by the
respondent and 1§ a Sufferer dué to arbitrary conduct of the

respondent.
C. Relief sought by the complainant /association : -
9. The complainant/association has sought following relief{s):

I. Direct the respondent to handover the possession of the residential plot

with immediate effect.
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1. Direct the respondent to pay for delay in handover of the possession to
the complainant, even post execution of sale deed.
[1I. Appoint a local commissioner to inspect the project site, in respect to its

completion along with assistance of the complainant.
D.Reply by the respondent

10, The respondent has contested the complaint on the following grounds,

. That the complainant is a real estate investor who has made the
booking with the respundﬂnﬁi&kﬁfﬂer to gain profit in a short span of
time and booked another pﬁf‘ﬂeﬂh.the plot is dispute in the present
complaint i.e. plot 10,3238, However, on account of slump in the real
estate market, theirintentions could not be materialized and now they
have filed the present baseless, false and frivolous complaint before
this Hon'ble ﬁuﬁhqrity iin order to semehow wriggle out of their
contractual obligations.

II. That the :umpiaﬁh:&!:;a_ﬁgr;_::_hﬁk{’ﬁg the veracity of the project
namely, 'Versalia’, Sector E?-&. Gumﬁram had purchased the plot in
dispute from its previous ewner Smt Rajni Aggarwal vide sale
agreement dt.05.03.2021 for a total sale consideration of Rs.
75,00,000/-. As per the said agreement to sell it is clear and admitted
fact that the entire sale consideration of Rs.75,00,000/- was paid to
the previous owner Smt. Rajni Aggarwal and not to the respondent.
There is no document annexed in the present complaint to suffice the
claim of the complainant that the sale consideration was paid to the
respondent. Hence, the allegation put forward against the respondent

that the sale consideration has been paid to the respondent and this
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amounts to the interest on delayed possession is absolutely false and
frivolous. The complainant agreed to be bound by the terms and
conditions of the documents executed by the parties to the complaint.
That it is pertinent to mention here that the previous owner Smt. Rajni
Aggarwal purchased the plot in dispute from one Mr. Suresh Chand
vide sale agreement dated. 06.12.2019.

That the complainant is not the original allottee of the plot but a

subsequent purchaser, Th:'-‘ cl 'jﬂjgmant was not allotted the plot in
_.hnl.'[qﬁgreement dated. 23.12.2014 and
collaboration agreement dlauﬂd 02.06.2013 and letter dated
.20.06.2017 but was aﬂptte:l to one Mr, Somesh Kumar as admitted by
the complainant in the present complaint who further sold the plot,

That the conveyance deed bearing Vasika Number 8678 dated.

30.03.2021 was g;q_c_ul:e:l Eemeen the present complainant and the

question as per the colla “_

respondent, the total sale consideration paid to the respondent by the
complainant was Rs.l as per the said conveyance deed bearing
number 8678 dated.30.03:2021.This is an admitted fact and clears
that the sale cm%:sl"i:lerhﬁuﬂ of Rs.75,00,000/- was never paid to the
respondent. TH:: annexure ~his séIf-eirplhnﬁtury and clear that the
sale consideration was never paid to the respondent by the
complainant.

That the complainant have made the entire payment to the previous
allottee of the plot i.e. Smt. Rajni Aggarwal and not to respondent and
hence, the respondent as alleged in the present complaint have not
received the mentioned amount of Rs.75,00,000/- from the

complainant.
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X

X

other

That the possession of the unit is supposed to be offered to the
complainants in accordance with the agreed terms and conditions of
the buyer's agreement.

That it is submitted that the respondent company has developed the
project in a timely manner and as per the terms of the plot buyer's
agreement and no default whatsoever has been committed by it. It is
further submitted that the provisional handing over of possession of
the plot of the said plot was duly received by the complainant which is
an admitted fact. The samﬁ':"wﬁ offered and accepted only after
checking the development wurk The basic amenities are duly
provided to the residents in the project.

That there aqé_;_.{ﬁﬁper roads, sewage system as well as the
electrification élf.'fl.u; projectand hence, the allegation that the services
to the said residential plot is not complete is baseless and false,

All other averments made in the complaint were denied in toto.

11. Coples of all the relevant documents have been filed and placed on the

record. Their authenticity is not-in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

by the parties.

E. Jurisdiction of the authority

12. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.
E. | Territorial jurisdiction

13. As per notification no. 1,/92/2017-1TCP dated 14.12,.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with
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offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.
E.1l Subject matter jurisdiction
14. Section 11(4){a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale, Section 11(4)(a) is

reproduced as hereunder:
Section 11

(4) The promoter shall-

(a] be responsible for ail ‘obligations, responsibilities and functions
under the provisions of this Act ar the rules and reguiations made
thereunder or tn the allottees as per the agreement for sale, or to the
association of allottees, as the case may. be, till the conveyance of all the
apartments, plots or buildings, os the cose may be, to the allottees, or the
common areastethe association of allottees or the competent authority,
as the case may be;

Section 34- Funqlqnsnﬂ.h&dnwp £

34(1) of the Act pr‘wrdr;m u‘mdﬁ:p{mﬂw of the obligations cast
upon the promoters, the difotteds antl the real estate agents under this
Act and the rules and regulations made thereunder.,

15. 80, in view of the provisions:of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later

stage.
F. Objections raised by the respondent

F.I Objection regarding maintainability of complaint on account
of complainant being investor.
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16. The respondent took a stand that the complainant is investor and not
consumers and therefore, he is not entitled to the protection of the Act and
thereby not entitled to file the complaint under section 31 of the Act.
However, it is pertinent to note that any aggrieved person can file a complaint
against the promoter if he contravenes or violates any provisions of the Act
or rules or regulations made thereunder, At this stage, it is important to
stress upon the definition of term allottee under the Act, the same is
reproduced below for ready reference:

“2(d) "allottee” in relation to a real estate profect
means the person to whom a p!'nr apartment or building, as the case
may be, has been a!'!ucted sai'd [ whether as freehold or leasehold) or
otherwise transferred by the promater, and includes the person who
subsequently unqu.'res the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,

apartment or building, as the case may be, is given on rent;”

17. In view of the above-mentioned definition of “allottee” as well as all the terms and
conditions of the buyer's agreement executed between promoter and original
allottee which is subsequ uenﬂy endnrsed in favour of complainant on 16.03.2021, it
is crystal clear that the cumpkamant isa alluttee[s] as the subject unit was allotted
to them by the promoter. The concept of investor is not defined or referred to in
the Act. As per the definition given under section 2 of the Act, there will be
“promoter” and "allottee” and there cannot be a party having a status of "investor”.
Thus, the contention of the promoter that the allottee being investor are not

entitled to protection of this Act also stands rejected,
F.Il Wether the complainant can claim delayed possession charges after
execution of conveyance deed
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18. It has been contended by the respondent that on execution of conveyance
deed, the relationship between both the parties stands concluded and no
right or liabilities can be asserted by the respondent or the complainant
against the other. Therefore, the complainants are estopped from claiming
any interest in the facts and circumstances of the case.

19. It is important to look at the definition of the term ‘deed’ itself in order to
understand the extent of the refationship between an allottee and promoter.
A deed is a written document or an instrument that is sealed, signed and
delivered by all the parties to the contract (buyer and seller). It is a
contractual document that in-::‘.[_udesftﬁgaliy valid terms and is enforceable in
a court of law. It is mandatory that a deed should be in writing and both the
parties involved must sigh the document. Thus, a conveyance deed is
essentially one wherei I.'].,I'J'IE sellertransfers all rights to legally own, keep and
enjoy a particular ass&\ﬁmhk or m&ljfaﬁlé. In.this case, the assets under
consideration are imr:‘iq'-rlaﬁle property. On signing a conveyance deed, the
original owner transfers ﬂﬂlegalﬁghtﬁqvpr the property in question to the
buyer, against a valid consideration {uSually monetary). Therefore, a
‘conveyance deed' or 'sale deed’ implies that the seller signs a document
stating that all authority and owne rship of the property in question has been
transferred to the buyer.

20. From the above, it is clear that on execution of a sale/ conveyance deed, only
the title and interest in the said immovable property (herein the allotted unit)
is transferred. However, the conveyance deed does not conclude the
relationship or marks an end to the liabilities and obligations of the promoter
towards the said unit whereby the right, title and interest has been

transferred in the name of the allottee on execution of the conveyance deed.
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21. The allottees have invested their hard-earned money and there is no doubt
that the promoter has been enjoying benefits of and the next step is to get
their title perfected by executing a conveyance deed which is the statutory
right of the allottee. Also, the obligation of the developer - promoter does not
end with the execution of a conveyance deed. By taking over the possession
and thereafter execution of the conveyance deed can best be termed as
respondent having discharged its liabilities as per the builder buyer’s
agreement and upon taking possession, and for executing conveyance deed,

the complainant never gave up h"_ { right to seek delayed possession

charges as per the provisions’ nf tha said Act. Also, the same view has been
upheld by the Hon'ble Supremé Court in case titled as Wg. Cdr. Arifur
Rahman Khan and Mwﬁuuunn and Ors. Vs. DLF Southern Homes Pvt.
Ltd. (now Known as BEGUR OMR Homes Pvt. Ltd.) and Ors. (Civil appeal
no. 6239 of 2019) dﬂtﬂd 24.08.2020, the relevant paras are reproduced
herein below: '

"34 The developer hm npf. ﬂxpuﬂ!ﬂ‘ these communications. Though these
are four communications issued by the #ﬂﬂ'ﬂpﬂr the appeliants submitted
that they are not isolated u&erfﬂ'ﬂwhtﬁ'r into a pattern. The developer

does not state that urehasers possession of
their flats and the m the flats while reserving
their claim for co 'd'gfﬂy rﬁr contrary, the tenor of the

communications iradfmtgs that while executing the Deeds of Conveyance,
the flat buyers were Informed that noform ofprotest or reservation would
be acceptable. The flat buyers were essentially presented with an unfair
choice of either retaining thetr right to pursue their claims (in which event
they would not get possession or title in the meantime) or to forsake the
cloims in order to perfect their title to the flats for which they had paid
voluable consideration. In this backdrop, the simple question which we
need to address is whether a flat buyer who seeks to espouse a claim
against the developer for delayed possession can as a consequence of doing
50 be compelled to defer the right to obtain a conveyance to perfect their
title, It would, in our view, be manifestly unreasonable to expect that in
order to pursue a claim for compensation for delaved handing over of
possession, the purchaser must indefinitely defer obtoining a conveyance
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of the premises purchased or, if they seek to obtain a Deed of Conveyance
to forsake the right to claim compensation. This basically is a position
which the NCDRC has espoused. We cannot countenance that view.

35. The flat purchasers invested hard earned money. [t is only reasonable
to presume that the next logical step is for the purchaser to perfect the title
to the premises which have been allotted under the terms of the ABA. But
the submission of the developer is that the purchaser forsakes the remedy
before the consumer forum hy seeking a Deed of Conveyunce, To accept
such a construction would lead to an absurd consequence of requiring the
purchaser either to abandon a just claim as a condition for obtaining the
conveyance or to indefinitely delay the execution of the Deed of Conveyance
pending protracted consumer litigotion,”

22. The authority has already taken a view in in Cr no. 4031/2019 and others
tiled as Varun Gupta V/s Emaﬁniw Land Limited and others and
observed that the execution of a conveyance deed does not conclude the
refationship or marks an end.to tl:;g_;iahiliﬁes and abligations of the promoter
towards the subject unit/and upon taking pasSession, and/or executing
conveyance deed, the complainant never gave up his statutory right to seek
delayed possession charges as per the provisions of the said Act.

23, After consideration of all the facts and circumstances, the authority holds
that even after execution of the conveyance deed, the complainant allottee
cannot be precluded from his right to seek delay possession charges from the
respondent-promoter if so entitled under the statutory provisions of the Act
of 2016.

G. Findings on the relief sought by the complainant

G.1 Direct the respondent to handover the possession of the residential
plot with immediate effect.

G.11 Direct the respondent to pay for delay in handover of the possession

to the complainant, even post execution of sale deed.
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24. Both the relief no. I and Il being interconnected are being taken up together.
In the present complaint, the original allotte namely Mr, Somesh Kumar was
allotted a plot vide allotment letter dated 04.05.2018 and thereafter the
original allottee sold the subject unit to the first subsequent allottee namely
Mr. Suresh Chand on 09.11.2019 following which the first subsequent
allottee sold the subject unit to the 24 subsequent alottee namely Mrs, Rajni
Agarwal on 06.12.2019 .The complainant herein being the third subsequent
allottee on 16.03.202 1. Therefore, ﬂ;:ﬁ;tu:mplainant has stepped into the shoes
of original allottee only on 16.03.2021.

25. In the present case in hand the r:m_ﬁp.lail:;au[ has filed the present complaint
on 21.09.2022 for a relief of de]*&?e&pois&&ﬂnn charges and handing over of
the possession. :

26.In the present cnmp!.;ﬁn_t. the complainant intends to continue with the
project and is seeking delay possession charges as provided under the
proviso to section 18(1] nf the Act. Sec. 15{1] proviso reads as under: -

“Section 18: - Hmnm #qm&fmnﬂmﬁmﬁun

18(1). If the pmmal:er‘j’ndg ta camplece ords unable to give possession of
an apartment, plot, or bullding’ ="

||||||r|r-|rl-|||-|-|-|-|-|r||-|-||’- 4 # ] j

Provided that where an allottee does not intend to withdraw from the
project, he shall-be paid, by the pramoter, interest for every month of

delay, till the ‘handing over of the posséssion, at such rate as may be
prescribed,”

27. Due date of possession and admissibility of grace period: The buyer’s
agreement was executed between the original allottee and the respondent on
25.09.2019. As per clause 5 of the agreement the due date is calculated from

18 months with an extended period of 1 month from the date of execution of
this agreement. Therefor the due date comes out to be 25.04.2021. An
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extension of 6 months is to be given in view of notification no. 9/3-2020
dated 26.05.2020, on account of force meajure conditions due to outbreak of
Covid - 19 pandemic. The authority calculated the due date of possession
from 18 months with an extended period of1 month plus 6 months of Covid
19, so the due date of the subject unit comes out to be 25.10.2021.

28. Section18(1) is reproduced as under for ready reference:

Section 1B Return of amount and compensation

he shall be liable on demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any other remedy avinloble,
to return the amount received by him in respect of that apartment, plot,
building, as the case may be, with interest at such rate as may be prescribed
int this behalf including compensation in the manner as provided under ths
Act;

Provided that where an allotiee does not intend to withdraw from the project, he shall be

paid, by the promoter, interest for every month of delay, till the handing over of the
possession, at such rate as may be prescribed.

29. There is no document which proves that the respondent has applied for
completion certificate and has obtained the same and has offered the
possession to the complainant. As per the documents available on record, the
respondent has handed over the possession to the complainant on

30.03.2021and the same is evident from page 67 of the complaint and on the
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same date the conveyance deed was also executed between the parties i.e an
30.03.2021.

30. The due date of possession as per clause 5 of the buyer's agreement comes
out to be 25.10.2021.The handover of possession which was given and the
conveyance deed which was executed between the present complainant and
the respondent was done on 30.03.2021, From the above mentioned facts it
Is crystal clear that there is no delay on the part of the respondent as the
handover of the possession was done prior to the due date of possession The
language of section 1B(1) of the Act of 2016, is very clear that if the
respondent fails to complete or is unable to give possession in accordance
with the terms of the agreement, the respondent is liable to act as per the
relief which is sought by the allottees, In the present case there is no delay as
per the agreement, as the handover of possession of the allotted plot was
done prior to the due date of possession , therefore the allottee is not entitled
to the relief of delayed possession charges. Hence no directions to this effect
Is given.

31. As far as relief of handing over of possession is concerned the same is
already handed over deme by the respondent to the complainant allottee on
30.03.2021 which is evident from page 67 of the complaint.

32. Vide proceedings dated 20.02.2024 a submission was made by the counsel
for the complainant who requested for issuance of directions to the promoter
to complete the project including underlying the high tension lines passing
over the site and other deficiencies in the work. The respondent is under
obligation to complete the project and provide all services and amenities as

per approved plans and handover the possession and to obtain oceupation
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certificate / completion certificate and handover the same in terms of Section
17 of the Act of 2016.

33. Therefore, the complainant may seek compensation for the above-
mentioned stance. Hon'ble Supreme Court of India in civil appeal titled as
M/s Newtech Promoters and Developers Pvt. Ltd, V/s State of Up &
Ors.(supra), has held that an allottee is entitled to claim compensation &
litigation charges under sections 12,14,18 and section 19 which is to be
decided by the adjudicating officer as per section 71 and the guantum of
compensation & litigation expense shall be adjudged by the adjudicating
officer having due regard to the factors mentioned in section 72. The
adjudicating officer has exclusive jurisdiction to deal with the complaints in
respect of compensation & legal expenses. Therefore, for claiming
compensation under sections 12, 14, 18 and section 19 of the Act, the
complainant may file a separate complaint before the Adjudicating Officer

under section 31 read with section 71 of the Act and Rule 29.

G.II Appoint a local commissioner to inspect the project site, in respect
to its completion along with assistance of the complainant.

34. The relief was not pressed by the complainant counsel during the arguments
in the course of hearing .The authority is of the view that the complainant
counsel does not intend to peruse the relief sought by the complainant.
Hence, the authority has not returned any findings with regard to the above

mentioned relief.
H.Directions of the authority

35. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations
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cast upon the promoter as per the function entrusted to the authority under
section 34(f):
I Inview of findings of the authority contained in para 28 and 29 of the
order, no case for delayed possession charges is made out. 50 no

directions in this regard can be issued to the respondent-builder.

I, ‘The complainant is at liberty to approach the adjudicating officer to
seek compensation for deficiency in 5r:rui::es!if any as per buyer's
agreement. .

6. This decision shall mutatis mutandis apply to cases mentioned in para
of this order.

37. The complaints stand disposed of. True certified copies of this order be
placed on the case file of each matter.

38, Files be consigned to registry,

PO i cor
(Ashok Sa an) (Vijay K r Goyal)

Memb r’ Member

(Arun Kumar)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 20.02.2024
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