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Sukhbir Yadav (Advocate)
M.K Dang (Advocate)

ORDER

1. The present complaint has been filed by the complainant/allottee under

section 31. of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 [in short, the Rules) for violation of secrion

11(4)(aJ ofthe Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made thereunder or to the
allottee as per the agreement for sale executed inter se.
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A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

S. N. Particulars Details
7. Name and location ofthe proiect "The Corridors" at sector 67A,

Gurgaon, Haryana
2. Nature of the prorect Group Housing Colony
3. Project area
4. DTCP license no. 05 of 2013 dated 21.02.2013 valid

upto 20.02.2021.
5. Name oflicensee

f,
jM/s Precision Realtors Pvt. Ltd.
:and 5 others

6. RERA Registered/ not
registered

Registered
Registered in 3 phases

Vide 378 of 20 J,7 dated
07 .L2 .2017 (Phase 1)

Vide 377 of 20L7 dated
07 .L2.201.7 fPhase 2J

Vide 379 of 20L7 dated
07 .12.2017 (Phase 3)

Validity Status 30.06.2020 ffor phase 1 and 2J

31.12.2023 ffor phase 3l
7. Apartment no. 202,2"d floor, Tower- A6

(As on page no. 32 ofcomplaint
8. Unit area admeasuring 17 26.9 I sq.ft [Super-Area]

(As on page no. 32 of complaint)
9. Date ofapproval ofbuilding plan 23.07 .2073

fas per project detaits]
10.

11.

Date of environment clearance t2.12.2013
(as per proiect details)

Date of builder buye. ,gr""n ent L4.05.20t4

{As on page no. 29 of complaintJ
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Date offire scheme approval 27.lt.2074

[as per project details]
Possession clause 13.3 Possession and Holding

Charges

Subiect to force majeure, as

defined herein and further subject
to the Allottee having complied
with all its obligations under the
terms and conditions of this
Agreement and not having default

any provisions of this
t but not limited to the

payment of all dues and
including the total sale

on, registration

also subject to the
complied with all
or documentation

by the company, the
poses to offer the
of the said

to the allottee
a period of 42 months

plans and/or
the preconditions

(Commitment Period).
The Allottee further agrees and
understands that the company
shall additionally be entitled to a
period of 180 days [Grace period),

after the expiry of the said
commitment period to allow for
unforeseen delays beyond the

ffi
u
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B.

3.

Facts ofthe complaint

The complainant has made the following submission: -

That the complainant booked a 3 BHK apartment bearing no. CD-A6_02 -2 02

admeasuring 1726.91 sq. ft. in the project of the respondent named ,,The

Corridors" situated at Sector 67A, Gurugram under the instalment payment

plan for a sale consideration of Rs. 1,94,18,545/-and signed a pre_printed

application form on 05.03.2013. The complainant paid an amount of
Rs.40,00,000/- as booking amount and thereafter, the respondent issued a

payment receipt on 13.04.20 I 3.

reasonable control of the
Company.

(Emphasis supplied)
74. Due date of possession 23.07.20t7

fcalculated from the date of
approval of building plans)
Note: Grace Period is not allowed.

15. Total sale consideration Rs.1,94,18,545.60/-

[As per payment plan on page no.
65 of complaint)

16. Amount paid by the
complainants

Rs.60,00,000/-
'('As per cancellation letter dated
'01.09.2016 on page 83 of

!gmplaintJ
77. Occupation certificate 37.05.2079

{As on page no.82 of reply)
18. Offer ofpossession Not offered
1-9. Reminders and final notice t9.0 4.20 7 6, 09.0 5. 2 0 1 6

28.07.2U.6
(page 69-71 of replyJ

20. Cancellation letter 01.09.2016
(As on page 83 of complaint)
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IV.

VI.
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Il. That on 10.09.2014, the complainant further made two more payments of

Rs.10,00,000/- each through cheque. Thereafter, on 26.09.2014, the

respondent issued the payment receipts against two payments made by the

complainant.

III. That after a long follow-up, on l4.OS.2Ol4, a pre-printed, unilateral,

arbitrary flat buyer agreement was executed between the parties. As per

para 13.3 of the builder buyer's agreement, the builder has to give

possession ofthe flat/unit withi4_42 months (6 months grace period) from

the date of approval of buil4lt&.pl3p,or fulfillment of the preconditions

imposed there unaer (commttii&Liiii:iod).

That due to some financial constraint, the complainant could not make the

payment and asked the respondent to iefund the paid amount. Thereafter

on 01.09.2016, the respondent sent a letter for cancellation of allotment.

That the complainant kept visiting the office ofthe respondent for recovery

of the amount, but all went in vain. The complalnant chased the issue of
refund with the respondent CRM, but every time the respondent,s CRM

department always made lame excuses that they had escalated the case

with higher management and will revert shortly.

That one fine day iarhen.the Corlplainant was on the way to office of the

respondent, he lost the original document of t}Ie said unit. When the

complainant apprised the CRM department of the responden! they asked

for a FIR and publication in two different newspapers for loss of original

documents. Therefore, the complainant registered an online complaint on

1,7.08.20?0 and made a publication in two different newspapers i.e.

)ansatta and the Indian Express dated 13.0g.2020.

That due to the above acts of the respondent and of the terms and

conditions of the buyer's agreement, the complainant has been

unnecessarily harassed mentally as well as financially. Therefore, the

VII.
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opposite party is liable to compensate the complainant on account of the

aforesaid act ofunfair trade practice.

VIII. The complainantvide written submissions dated 22.04.2024 has submitted

that due to some financial constraint, he requested the respondent to cancel

his allotment vide email dated 28.05.2015. However, the complainant is

chasing the respondent for refund of his money since 2015, and the

respondent after a lapse of a year sent the termination letter reflecting the

default ofthe complainant in lieu.ofthe non-payment ofdemands raised by

the respondent not on the complainant.

Relief sought by the complai

The complainant has sought following relief(sJ:

i. Direct the respondent to refund the paid-up amount after deduction

l.0olo earnest money as per regulation.

C.

4.

of

5. On the date of hearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11.[4) (a] of the Act to plead guilty or not to plead guilry.

Reply by the respondent.

The respondent has contested the complaint on the following grounds: -

i. That the apartment buye/s agreement was executed between the parties

D.

6.

ll.

prior to the enactment ofthe Act, 2016 and the provisions laid down in the

said Act cannot be applied retrospectively.

That the complaint is not maintainable for the reason that the agreement

contains an arbitration clause which refers to the dispute resolution

mechanism to be adopted by the parties in the event of any dispute.

That the complainant, after checking the veracity of the proiect namely,

'The Corridors', Sector 67-4, Gurgaon had applied for allotment of an

apartment vide booking application form dated 13.04.2013. The

t/

lll.

Page 6 of 23



Complaint No. 4220 of 2023

lv.
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complainant had agreed to be bound by the terms and conditions

contained therein.

That based on the said application, respondent vide its allotment offer

Ietter dated 07.08.2013 allotted to the complainant an apartment no' CD-

A6-02-202 having tentative super area of 1726.91 sq. ft. for a sale

consideration of Rs.1,94,18,545.60 exclusive of applicable service tax,

stamp duty and registration charges. The complainant signed and

executed the apartment buyer'i.agreement on 14.05.2014 and agreed to

be bound by the terms and ntained therein.
x

v. That the respondent raised demands from the complainant in

accordance with the mutually agreed terms and conditions of the

allotment as well as ofthe payment plan. The complainant has made the

part-payment out of the total sale consideration and is bound to pay the

remaining amount towards the total sale consideration of the unit along

with applicable registration charges, stamp duty, service tax as well as

other charges payable along with it at the applicable stage.

That complainant is a real estate investor who had booked the unit in

question with a view to earn quick profit in a short period. However, his

calculations went wrong on account of slump in the real estate market and

complainant did not possess sufficient funds to honour his commitments.

The complainant was never ready and willing to abide by his contractual

obligations and he also did not have the requisite funds to honour his

commitments.

That the respondent had issued several reminders to the compiainant for

payment of the outstanding installments as well as previous arrears.

However, the complainant failed to remit the demanded amount despite

repeated requests.

vll.
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IX.

That it is admitted by the complainant that he has failed to make the

payment to the respondent against the demands raised by it through

various demand letters issued on different dates. The fact is that it was the

complainantwho was in continuous default ofthe terms and conditions of

the allotment.

That on account of non-fulfillment of the contractual obligations by

complainant despite several opportunities extended by the respondent,

the allotment of complainant was cancelled and the earnest money was

forfeited yide cancellation lettel.. dated 01.09.2016 in accordance with,:4 .'.:
clause 6 read with clause 21 oiih" rpr.t."nt buyer's agreement and the

complainant is now left with ndiight, claim, lien or interest whatsoever in

respect of the said b6oHng/alloiment

That despite faildri'df the complainant to adhere to his contractual

obligations of ma\ing payments, the respondent has completed the

construction of the:.tower in, which the unit previously allotted to the

complainant was located. Moreover, the respondent has also obtained

occupation certificate from the competent authorities on 31.05.2019.

The respondent vide written submission dated 29.04.2024 has submitted

that it has sent 15 reminders to the complainant for payment of

outstanding installments. Thereafter, final notice dated 28.07.2016 was

sent by the respondent to the complainant. Despite all this, no payment

whatsoever was made by the complainant and the respondent cancelled

the unit allotted to the complainant vide cancellation Ietter dated

01.09.2016.

That the complainant has only reproduced e-mail dated 28.05.2015 but

has intentionally chosen not to produce the other emails exchanged

between them. Although the complainant had initially sought refund ofhis

amount but later, he had again approached the respondent with a request

xl.

xll.
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that his unit be transferred to someone else. The procedure for transfer of

his allotment had also been initiated by the complainant as evident from

the email dated 03.05.2016. \ryhile the formalities for transfer were

ongoing the complainant had also informed the respondent vide email

dated 03.07.2016 that he had lost the original builder buyer's agreement

and also the transfer papers.

xlll. That the complainant deliberately chose to sleep over the matter and the

complaint has been filed o 2023 i.e. after more than 7 years

from the date of cancellation

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

Complaint No. 4220 of 2023

E.

8.

by the parties.

Jurisdiction of the authority

The respondent has raised a preliminary submission/objection the authority

has no jurisdiction to entertain the present complaint. The objection of the

respondent regarding rejection ofcomplaint on ground ofjurisdiction stands

reiected. The authority observes that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the reasons given

below:

E. I Territorial iurisdiction
9. As per notification no. 1/92/20L7-ITCP dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram District, Therefore, this
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authority has complete territorial iurisdiction to deal with the present

complaint.

E, ll Subiect matter iurisdiction

10. Section 11(a)[a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4J[a) is

reproduced as hereunder:

Section 11(4Xa)
Be responsible Ior oll obligqtions, responsibilities and functions under the
provisions of this Act or the rulqr?ld regulotions made thereunder or to
the allottees as per.the ogre_emelttfor sole, or to the dssociotion ofollottees,
as the case may be, till the yqnce of all the oportments, plots or
buildings, as the cose may be, or the common oreas to the
ossociation of allottees or touthority, as the csse may be;

Section 34-Functions ofthe Al
344 ofthe Act provides to ensu.re complionce of the obligations cost upon

11.

the promoters, the dllottees aid the reol estqte agents under this Act ond
the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter.

Findings on the obiections raised by the respondent.

F,I Obiection regarding iurlsdiction ofthe complaint w.r.t the apartment
buyer's agreement executed prlor to coming into force ofthe Act.

The respondent submitted that the complaint is neither maintainable nor

tenable and is liable to be outrightly dismissed as the buyer's agreement was

executed between the parties prior to the enactment of the Act and the

provision ofthe said Act cannot be applied retrospectively.

The authority is of the view that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the

agreements for sale entered into even prior to coming into operation of the

Act where the transaction are still in the process of completion. The Act

nowhere provides, nor can be so construed, that all previous agreements

F.

72.

13.

Page 10 of 23



HARERA Complaint No. 4220 of 2023
GtrE cr tDt tcuat\lffim \r,UI\\J\r/l\r nv I

would be re-written after coming into force of the Act. Therefore, the

provisions of the Act, rules and agreement have to be read and interpreted

harmoniously. However, if the Act has provided for dealing with certain

specific provisions/situation in a specific/particular manner, then that

situation would be dealt with in accordance with the Act and the rules after

the date of coming into force of the Act and the rules' The numerous

provisions of the Act save the provisions of the agreements made between

the buyers and sellers. The said contention has been upheld in the landmark

judgment of Neelkamal Realtnli$abtTban PvL Ltd. vs. Uol ond others.

(W.P 2737 of 2077) decided o$fi2077 which provides as under:

"t19. l)nder the provisions of Sectiol lS,thedeloy in honding over the possession

woutd be counted ftom the late mentioned in the ogreement for sale

entered into bwbe promofFrind the sllottee prtor tu its registration under

REM. Underitle provisioil{'6J REM, the promoter is given o facility to
revise the daie of mmptetion of proigct ond declore the some under Section

4, The REP#. does not contemplote reiriting of contoct between the llqt
purchoser qnd the promoter.,,

122. We have obeAdy discussed thot above stdted provisions ofthe RERA are not
retrospective in.no\tre, They moy to some extent be hqving o retroactive
or quasi retr;qctlve efect but then on that ground the validity of the
provisions of RERA @nnot be challengeil The Porlioment is competent

enough to legislate law having retrospective or retroactive eJfect. A low

con be even lromed io offect subisting / existing controctual rights

between the porties inthe lsrger public intgresL We do not have ony doubt
in our mind tha,.!hg REPd hqs been fmmed in the lorge.r public interest
qfrpr o thorougi:.sa14r'and Aisd.tssion made ot the highest level by the

Standing Committce and Select Committee, which submitted iB detoiled
reports."

14. Further, in appeal no.173 of2019 titled as Mogic Eye Developer PvL Ltd' Vs.

lshwer Singh Dahiya, in order dated 17.lZ.ZiLq the Haryana Real Estate

Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesoid discussio4 we ore of the considered

opinion thot the provisions of the Act ore quosi retrooctive to some extent

in operation and will be opplicobleto the oareements for sale entered into
even prior to coming inta operotion of the Act where the transaction ore

still inthe process oicompletion. Hence in case ofdelayin theoffer/delivery
of possession as per the terms and conditions of the ogreement for sale the
oltottee shotl be entitled to the interest/delayed possession charges on the
reasonable rote ofinterest as provided in Rule 15 ofthe rules ond one sided' /
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unfair and unreasonable ratg of compensation mentioned in the
agreementlor sale is liable to be ignored."

15. The agreements are sacrosanct save and except for the provisions which

have been abrogated by the Act itsell Further, it is noted that the builder-

buyer agreements have been executed in the manner that there is no scope

left to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority is ofthe view that the charges payable under various

heads shall be payable as per the agreed terms and conditions of the

agreement subiect to the condition that the same are in accordance with the

plans/permissions approved.t[{@{{grpective departments/competent

authorities and are not i, .stffiFBStion of any other Act, rules and

regulations made thereuniier ar^rd are not unreasonable or exorbitant in

L6.

17.

nature. Hence, in the Iight of above-mentioned reasons, the contention of the

respondent w.r.t. jurisdiction stands rejected.

F. ll Obiection regarding complainant is in breach of agreement for non-
invocation of arbitration.

The respondent submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to the

dispute resolution mechanism to be adopted by the parties in the event of

any dispute.

The authority is of the opinion that the jurisdiction of the authority cannot

be fettered by the existence ofan arbitration clause in the buyer's agreement

as it may be noted that section 79 of the Act bars the jurisdiction of civil

courts about any matter which falls within the purview of this authority, or

the Real Estate Appellate Tribunal. Thus, the intention to render such

disputes as non-arbitrable seems to be clear. Also, section 88 of the Act says

that the provisions of this Act shall be in addition to and not in derogation of

the provisions of any other law for the time being in force. Further, the

authority puts reliance on catena ofjudgments ofthe Hon'ble Supreme Court,
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particularly in National Seeds Corporation Limited v. M. Madhusudhon

Reddy & Anr. (2012) 2 SCC 506, wherein it has been held that the remedies

provided under the Consumer Protection Act are in addition to and not in

derogation of the other laws in force, consequently the authority would not

be bound to refer parties to arbitration even if the agreement between the

parties had an arbitration clause. Therefore, by applying same analogy the

presence of arbitration clause could not be construed to take away the

,urisdiction ofthe authority. 
,:

18. Further, in Aftab Singh and oSr4va_1Emaar MGF Land Ltd and ors.,

Consumer case no. 701 of Zq#d$ded on 13.07.2017, the National

Consumer Disputes Redreslal,Col1imlssion, New Delhi (NCDRC) has held that

the arbitration claur" iii "g."6i{iti!&e"n tt e .o.plainants and builders

could not circumscrb$ht jurisdtetioR,ofa colisujrier. The relevant paras are

'"r 
-

reproduced below: i -'
"49. Supportto the obove view is abo lent by Section 79 ofthe recently enacted
Reol Estote (Regulation and Development) Act, 2016 (for short "the Real
Estate Act"). Section 79 of the soid Act reads as follows: -

"79. Bar of jurisdiction - No civil court shall have jurisdiction to
entertgin ony suit or proceeding in respect of any matter which the
Authority or the adjudicqting olficer or the Appellote Tribunal is
empowered by or under this Act to determine ond no injunction
shall be granted by ony court or other authority in respect of qny
action token or to be taken in pursuance of any power conferred by
or under this AcL'

It can thus, be seen that the soid provision expressly ousts the jurisdiction of
the Civil Court in respect of any matter which the Real Estate Regulatory
Authoriry,, estoblished under Sub-section (1) ofSection 20 or the Adjudicoting
Olficer, appointed under Sub-section (1) of Section 71 or the Reol Estate
Appellqnt Tribunal estoblished under Section 43 of the Real Estqte Act, is
empowered to determine. Hence, in view ofthe binding dictum ofthe Hon'ble
Supreme Court in A. Avcrswqmy (supro), the matters/disputet which the
Authorities under the Reol Estate Act are empowered to decide, are non-
arbitrable, notwithstanding qn Arbitrotion Agreement between the porties to
such motters, which, to a large extent ore similar to the disputes folling for
resolution under the Consumer Act

56. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder ond hold thot on Arbitrotion Clquse in the afore-stoted kind of

.t/
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Agreements between the Comploinants ond the Builder cannot circumscribe
the jurisdiction ofq Consumer Foro, notwithstanding the amendments mode
to Section I oJ the Arbitration Act"

While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause in

the builder buyer agreement, the hon'ble Supreme Court in cose titled as

M/s Emoar MGF Land Ltd. V, Altob Singh in revision petition no. 2629-

30/2078 in civil appeal no. 23572-23573 ol 2077 decided on 10.72.207A

has upheld the aforesaid judgement ofNCDRC and as provided in Article 141

of the Constitution of India, the law declared by the Supreme Court shall bet\,--:"-
binding on all courts within th€ territory of India and accordingly, the

authority is bound by the aforesaid view. The relevant paras are of the

iudgement passed by the Supreme Court is reproduced below:
t.

"25. This Court in the series of judgments os noticed above considered the
provisions of Consumer Protection Act, 1986 qs well as Arbitration Act 1996
ond loid down that complaintunder Consumer Protection Act being o speciol
remedy, despite there being an arbitation qgreement the proceedings before
Consumer Forum hove to go on ond no error committed by Consumer Forum
on rejecting the opplicotion. There is reoson for not interjecting proceedings
under Consumer Protection Act on the strength on orbitrotion agreement by
Act, 1996. The remedy under Consumer Protection Act is q remedy provided
to q consumer when there is o defect in ony goods or setyices. The comploint
meons ony allegotion in writing made by o complqinont hos also been
explained in Section 2(c) of the AcL The remedy under the Consumer
Protection Act is confined to complqint by consumer as defined under the Act
for defect or defciencies caused by o service provider, the cheqp ond o quick
remedy has been provided to the consumer which is the object ond purpose of
the Act as noticed obove."

Therefore, in view ofthe above judgements and considering the provision of

the Act, the authority is ofthe view that complainant is well within his rights

to seek a special remedy available in a beneficial Act such as the Consumer

Protection Act and RERA Act,2016 instead of going in for an arbitration.

Hence, we have no hesitation in holding that this authority has the requisite

jurisdiction to entertain the complaint and that the dispute does not require

to be referred to arbitration necessarily.

1_9.

20.
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F.III Obiections regarding complaintbeing barred by limitation.

21. The respondent contended that the present complaint is not maintainable

and barred by the law of limitation as the alleged cause of action arose in

September 2016, when the cancellation letter was issued to the complainant

and any grievance w.r.t. the said cancellation should have been filed within 3

years i.e. till September 2019. However, after considering documents

available on record as well as submissions made by the parties, it is

determined that post cancellation of the unit, the respondent has failed to

refund the refundable amount to the complainant so far, which clearly shows

a subsisting liability. Moreovdr.{ihe deductions made from rhe paid up

amount by the respondent are not as per the law of the land laid down by the

Hon'ble apex court ofrihe'land in'caieiof Maulo Bux vs Ilnion ol India

1969(2) SCC 554and whdre in it was held that a reasonable amount by way

of earnest money be deducted on cancellation and the amount so deducted

should not be by way ofdamages to attract the provisions ofsection 74 ofthe

Indian Contract Act,l97z. Further, the law of limitation is, as such, not

applicable to the proceedings under the Act and has to be seen case to case.

Thus, the objection of the respondent w.r.t. the complaint being barred by

limitation stands rejected.

F. Mbiection regarding the complainant being investor.

22. The respondent has taken a stand that the complainant is an investor and not

consumer, therefore, he is not entitled to the protection of the Act and

entitled to file the complaint under section 31 ofthe Act, The respondent also

submitted that the preamble of the Act states that the Act is enacted to

protect the interest of consumers of the real estate sector. The authority

observes that the respondents is correct in stating that the Act is enacted to

protect the interest of consumer of the real estate sector. It is settled

principle of interpretation that preamble is an introduction of a statute and
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states main aims and obiects of enacting a statute but at the same time the

preamble cannot be used to defeat the enacting provisions of the Act'

Furthermore, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if it contravenes or violates any provisions

of the Act or rules or regulations made thereunder. Upon careful perusal of

all the terms and conditions of the suites buyer's agreement, it is revealed

that the complainant is a buyer and paid total price of Rs.60,00,000/- to the

promoter towards purchase of-a unit in its project. At this stage, it is

important to stress upon the d in of term allottee under the Act, the

same is reproduced below for

"2(d) "allottee" in relation to o riol estote project means the person to whom

o plot, oportm
(whether as
promoter, o
allotment through sale, tronsfer or otherwise but does not include o

person to whom such plot, qpartment or building, as the case may be' is

given on rent;"
23. In view of above-mentioned definition of "allottee" as well as all the terms

and conditions of the apartment application for allotment, it is crystal clear

that the complainant is allottee as the subject unit was allotted to him by the

promoter. The concept of investor is not defined or referred in the Act. As per

the definition given under section 2 of the Act, there will be "promoter" and

"allottee" and there cannot be a party having a status of "investor". The

Maharashtra Real Estate Appellate Tribunal in its order dated 29.01 2019 in

appeal no. 000600000001.0557 titled as M/s Srushti Sangam Developers

PvL Ltd. Vs. Sarvapriya Leasing (P) Lts. And Anr. has also held that the

concept of investor is not defined or referred in the Act. Thus, the contention

of promoter that the allottee being an investor is not entitled to protection of

this Act also stands rejected.
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Findings regarding reliefsought by the complainant
G,I Direct the respondent to refund the paid-up amount after deduction of

10olo earnest money as per regulation.
In the present complaint, the complainant intends to withdraw from the
proiect and is seeking return of the amount paid by her in respect of sub.iect

unit along with interest as per section 18(1) of the Act and the same is

reproduced below for ready reference:

" Section 18: - Return of qmount and compensation
18(1). If the promoterfails to complete or is unoble to give possession ofan
qpartment, plot, or building.- - rr'.:.

(a)i_n occordance with the terms.of the agreement for sale or, os the cose nuy
be. duly completed by the dote fpecifred therein; or

(b)due to discontinuance of hiilusiness os o developer on occount of
suspension or revocqtion of thg,iegiitration under this Act or for ony
other reason, .,(

he shott be liabte on aenanAaiih6 iiioaees, in case the ollottee wishes to
withdrow from the projecE withoiit prejudice to any other remedy avoilqble,
to returu the qmount rcceived by him in respect ofthqt apaiment, plot,
building, as the case may be, with intetest at such rate as may be
prcscribed in this behalf including compensotion in the monner as provided
under this Act: :
Provided thotwheredn ollottee does not intend towithdrawfrom the project,
he sholl be paid, by the promoter, interest for every monti of delay, ti the
handing over of the posseTsio4 qt such rate os may be prescribed.',

(Emphosis supplied)
Clause 13.3 of the apartment buyer's agreement (in short, the agreement)

dated 14.05.2014, provides for handing over possession and the same is

reproduced below:

13.s
Schedule for possession of the sald unit
'Subject to Force Majeure, as defined herein qnd further subject to the Allottee
hqving complied with all its obligotions under the terms ani conditions ofthis
Agreement and not hoving defaulted under ony provision(s) ofthis Agreement
including but not limited to the timely payment of oll dies ani chorges
including the total Sale Consideration, registration charges, stomp dury ind
other charges and olso subject to the Allotae havini compli;d with a
formalities or documentation os prescribed by the Compony, the Company
proposes to oller the possession ofthe soid Rentql pool Serviced Apartment to
tle !.ilott9! within o period of 42 months from the dqte of opp;rovat of the
Building Plans ond/or fulfilment of the preconditions imposid there under
("Commitment Period"). The A ottee further agrees ond uiderstonds that the
Conpany shall additionally be entitled to a period of1g0 doys (,,Groce period"),
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after the expity of the said Commitment Period to allow for unforeseen delays
beyond the reasonable contol of the Compony."

The respondent promoter has proposed to handover the possession of the

subject apartment within a period of42 months from the date ofapproval of

building plans and/or fulfilment of the preconditions imposed thereunder

plus 180 days grace period for unforeseen delays beyond the reasonable

control of the company i.e., the respondent/promoter.

On a bare reading of the clause 13.3 of the agreement, it becomes apparently

clear that the possession in the present case is linked to the "fulfilment of the

preconditions" which is so vague,,,and ambiguous in itself. Nowhere in the

agreement it has been definediiat fulfilment of which conditions forms a

part of the pre-conditions, to *ti1it the due date of possession is subjected

to in the said possession clause. If the said possession clause is read in

entirety the time period ofhanding over possession is only a tentative period

for completion ofthe construction ofthe flat in question and the promoter is

aiming to extend this time period indefinitely on one eventuality or the other.

Moreover, the said clause is an inclusive clause wherein the "fulfilment ofthe

preconditions" has been mentioned for the timely delivery of the subject

apartment. It seems to be just a way to evade the liability towards the timely

delivery of the subject apartment. According to the established principles of

law and the principles of natural justice when a certain glaring illegality or

irregularity comes to the notice of the adjudicator, the adjudicator can take

cognizance of the same and adjudicate upon it. The inclusion of such vague

and ambiguous types ofclauses in the agreement which are totally arbitrary,

one sided and totally against the interests of the allottees must be ignored

and discarded in their totality. In the light of the above-mentioned reasons,

the authority is of the view that the date of sanction of building plans i.e.,

23.07.201.3 ought to be taken as the date for determining the due date of
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possession ofthe unit in question to the complainant. Therefore, the due date

of possession comes out to be 23.01.2017.

The complainant was allotted an apartment bearing no. CD-A6-02-202

admeasuring U26s1 sq. ft. in the project of the respondent named "The

Corridors" situated at Sector 67A, Gurugram vide apartment buyer's

agreement dated 14.05.2014 for a sale consideration of Rs.1,94,18,545/-

against which the complainant has paid an amount of Rs.60,00,000/- in all.

The complainant has submitted that due to some financial constraint, he had

sought cancellation of the "llg1!s.!,I* email dated 28.05.2015, but the
t:,.r*i : : 1.,.,,

said request was not acceded d!6pondent and has not refunded the

refundable amount till date. The respondent has submitted post cancellation

request made by the complainant vide email dated 28.05 2015, he had again

approached the respondent with a request that his unit be transferred to

someone else and the procedure for transfer of his allotment had also been

initiated by the complainant as evident from the email dated 03.05.2016. He

further submitted that 15 reminders were sent to the complainant to pay the

outstanding dues. However, the complainant defaulted in making payments

and the respondent was to issue final notice dated 28.07.2016 requesting the

complainant to comply with his obligation before finally cancelling the

allotment of the unit vide cancellation letter dated 01.09.2016. After,

considering the documents available on record as well as submissions made

by the parties, the authority is of view that post cancellation request made by

the complainant vide email dated 28.05.2015, he had sent another email to

the respondent dated 03.05.2016 through which he impliedly wished to

continue with the allotment stating that "This is to bring to your kind notice

that I would like to transfer my apartment to someone due to which I require

the Transfer papers. Kindly do the needful at the earliesl" Therefore, now the
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question before the Authority is whether the cancellation made by the

respondent vide letter dated 01.09.2016 is valid or not.

29. On consideration ofdocuments available on record and submissions made by

both the parties, the authority is ofthe view that on the basis ofprovisions of

allotment, the complainant has paid an amount of Rs.60,00,000/- against the

total sale consideration of Rs.1,94,18,545.60/- and no payment was made by

the complainant after September 2014. The respondent/builder has sent 15

reminders, before issuing a final notice dated 28.07.2016 asking the allottee

to make payment ofthe amount dpq.|ut t}le same having no positive results

and ultimately leading to cancd{&lor iii unit vide letter dated 01.09.2016.

Furthet section 19(61 of the Act gf 2016 casts an obligation on the allottees

to make necessary payin6nts ii a .limely-manner. Hence, cancellation of the

unit in view of the t&ms and .onaitloii. of the payment plan annexed with

the buyer's agreement dated 14.05.2014 is held to be valid. Bur while

cancelling the unit, it was an obligation of the respondent to return the paid-

up amount after deductingthe amount ofearnest money. The respondent has

submitted that earnest money is clearly defined in the booking application

form and builder buyer's agreement as 20yo of the sale consideration of the

unit. This is a contrakual term agieed b"tween the parties out oftheir own

free will before coming into force ofthe Act, 2016.

30. The Authority after taking into consideration the scenario prior to the

enactment of the Act, 2016 as well as the judgements passed by Hon,ble

National Consumer Disputes Redressal Commission and the Hon,ble

Supreme Court of India, has already prescribed vide Regulations, 11(5J of
2018 that the forfeiture amount ofthe earnest money shall not exceed more

than 100/o of the consideration amount of the real estate i.e.

apartment/plot/building as the case may be in all cases where the

cancellation of the flat/unit/plot is made by the builder in a unilateral
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manner or the buyer intends to withdraw from the proiect and any

agreement containing any clause contrary to the aforesaid regulations shall

be void and not binding on the buyer. Therefore, in view of the above, the

contention of the respondent w.r.t forfeiture of 200/o of the sale

consideration/cost of the property to be considered/treated as earnest

money stands rejected.

31. Further, the deductions made from the paid-up amount by the respondent

are not as per the law of the land laid down by the Hon'ble apex court of the

land in cases of Ma ula Bux VS. UnigLof lndia, (7970) 1 SCR 928 and Sirdar

K.B. Ram Chandra Raj IIrs. VS. Sarah C. Urs., (2015) 4 SCC 136, and

wherein it was held thatforfeiture of the omount in case of breoch of controct

must be reasonable and ifforfeiture is in the nature of penalty, then provisions

ofsection 74 ofContract Act, 7872 are attached and the party so forfeiting must

prove actual damages. After cancellation of allotment, the flat remoins with the

builder as such there is hardly any dctual damage Natlonal Consumer

Disputes Redressal Commissions in CC/4i5/2019 Romesh Malhotra VS.

Emaar MGF Land Limited (decided on 29.06.2020) and, Mr. Saurov Sanyol

VS. M/s IREO Private Limiteil (decided on 1'2.04.2022) and followed in

CC/2766/2017 in case titled as Isyant Singhal and Anr. VS' MsM India

Limited decided on 26.07,2022, held that 100/o of basic sale price is

reasonable amount to be t'ort'eited in the name of "eornest money". Keeping in

view the principles laid down in the first two cases, a regulation known as

the Haryana Real Estate Regulatory Authority Gurugram (Forfeiture of

earnest money by the builderl Regulations, 11(51 of 2018, was farmed

providing as under-.

"5. AMOUNT OF EARNEST MONEY
Scenario prior to the Real Estote (Regulations ond Development) Act,

2016 was different. Frauds were corried out without any fear os thete
wos no low for the same but now, in view of the qbove facts ond toking
into considerotion the iudgements of Hon'ble Nqtional Consumer 

n
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Disputes Redressal Commission qnd the Hon,ble Supreme Courtoflndio,
the outhority is of the view thqt the Iorfeiture omount of the eornest
money shall not exceed more than 7096 ofthe considerotion amount
of the real estate i.e. apartment /plot /building as the case moy be
in all cqses where the concellqtion of the Jlqt/unit/plot is mo(te bt the
builder in o unilateral mqnner or the buyer intends to withdrow'from
the project and any agreement contoining ony clouse contrary to the
aforesoid regulotions shall be void ond not binding on the buyer.,,

32. Keeping in view the aforesaid factual and legal provisions, tlie respondent is

directed to refund the paid-up amount of Rs.60,00,000/_ after deducting
10%o of the sale consideration of Rs.1,94,19,545.50/- being earnest money

along with an interest @ 10.85 te Bank of India highest marginal
cost oflending rate (MCLR) ap as on date +20lo) as prescribed under
rule 15 of the Haryana tion and Development) Rules,

2017 on the retundablg@dlf ate of cancellation i.e., 01.09.2016

till actual refund of the amoun e timelines provided in rule 16 of
the Haryana Rules 2017 ibid.

H. Directions ofthe authority: -

33. Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the functions entrusted to the authoritv under

sec 34[fJ of the Act: -

i. The respondent/promoter is directed to refund to refund the paid_up

amount of Rs.60,00,000/- after deducting 100/o of the sale consideration

of Rs.1,94,18,545.60/- being earnesr money along with an interesr

@10.8570 p.a. [the State Bank of India highest marginal cost of lending

rate (MCLR) applicable as on date +2%) as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules,2017 on

the refundable amount, from the date ofcancellation i.e.,01.09.2016 till
its realization.
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34. Complaint stands disposed of.

35. File be consigned to the registry.

Datedt 22 .05 .2024

Complaint No. 4220 of 2023

Regulatory Authority,
Gurugram

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

HAREFIA,
GURUGRAIV

et ^r]-l I K,.{
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