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BEFORE Sh. RAIENDER KUMAR, ADIUDICATING OFFICER,
HARYANA REAI ESTATE REGULATORY AUTHORITY GURUGRAM

Complaint no.
Date of order

t77B
11.12

f 2023
023

Rampura
Complai

Athena llnfrastructure Limited
Address: Office no.Z02,2nd floor, A_i.8, Rama
House, Middle Circle, Cannaught place, New
Delhi - 1.10001.

APPEAFI,ANCE:

For (Jomplainant:

For Ilespondent:

Respo

ORDER

1. This is a complaint filed by Mr. Rakesh verrna and Mr.

Verma(allottees) under section 3l of The Real

(ltegLrl2llon and Development) Act, 2016 reacl with Rule

Mr. Sukhbir Yada'y Advocate

Mr. Rahul Yadav t\dvocate
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}.{ARER,1,

GURUGRI\M
'The I-laryana Real Estate (ttegtrlation and Development) Rules,

2Ol7,against Athena Infrastructure Ltd.(promoterJ

As per complainants, respondent is a 100o/o subsidiary

company of India Bulls Real Estate Limited.

They[complainantsJ booked a residential flat no. A-032 on 3'd

Floor in tclwer-A admeasuring super area of 3400 sq ft under

construction linkect payment plan for a total sale

consideration of Rs. 1,93,30,000/- in the project of the

respondent namely "lndia Bulls Enigma" anri paid Rs.

5,00,000,/- as booking amount. BBA was e;xecuted on

23.04.2012, as per which, due date of possession was

23.L0.2015.

They(complainants) naifremaining installments as per the

h ot-

payment plan and adndemands raised by the respondent. They

have paid total of Rs.1,89,78,798/- i.e. more than 9\o/o of the

\^*
total sale consideration, {..'(' p o u'+<ro \ 6 a^ n'n ('' J r".r'+ '

Aggrieved by the acts, conducts, and deficiencies of the

respondent, they[complainantsJ filed a complaint before the

Hon'ble Haryana Real Estate Regulatory Authority, Gurugram,

under section 31 of the Real Estate fRr:gulation &

DevelopmentJ Act, 201,6 read with rule 28 of the I{aryana Real

Estate fRegulation & DevelopmentJ rules, 21J17, against

k
N,
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respondent on 24.07.20i.8 vide complaint no. 591 of zolB

seeking possession of the said flat and other reliefs.

5' After filing the above-stated complaint before the Hon,ble
Authority, on 24.11,.201,8, respondent offered possession of
the unit allotted to them(complainants). T,,vo letters having
the subject "Maintenance charges and Registration of Frat N,_
4032" were arso issued in their names on the same day i.e.,

24.11.20L8.

6. Through order dated 23,01,.201.9, the Authority clirecterl
respondent to pay the interest at the pre,scribed rate i.e,,

1'0.75o/o p.a. for every month of delay on the arnount paid by
the complainants and to pay interest accrued from 23.o6.201!;
to 03.07.20L8 on account of deray in handing over ot
possession to the complainant within 90 days from the date ort

order. Respondent failed to comply with saicl order, thr:reforer
theylicomplainants) filed an execution petition vide CRN-E-

67 /1848/2020.
7. As per BBA entered between the parties, due date of,

possession was 23.1,0.2015. After a long foll,w-up ancl Iapse

of 7 years, respondent handed over the possession of the unit
and executed a conveyance deed dated 16.12.2022:, with
resperct to unit no. A032 in the project of the rerspondent i.e.

India Bulls Enigma. They[complainants) took physicar
possession of the same through possession Letter ddted
t6.12.2022. Negligence and defect in services by respond.n,

,[
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8.

has caused huge financial loss since October 20t5 and mental

harassment to them[complainants).

Relying on information downloaded from two leading

websites(one is ggacres.com) of real estate and one registered

lease deed dated 24.02.2023, the rental value of 4 BHK

apartments in the nearby location of the project is Rs.55,000/-

to 59,000/- per month. Since the respondent failed to

handover physical possession of the flat, on or before the due

clate of possession, therefore, there is a rental loss to the

complairtants of Rs.59,000/-, which amounts to loss of

Rs.4.9,56,000/- accrued from October 2Ot5 (rlue date of

possession) to December 2022.

The average life of a residential building is 50 years and the

superstructure of the said building was completed in 2015

and now the building is deteriorating/deprecating @ 2o/o per

year. Depreciating amount of the building per year is

Rs.3,86,600/- and till 16.1.2.2022 the depreciation amount is

Rs.30,92,800/-,

10. Theyfcomplainants) do not want to withdrerw from the

project, the promoter has not fulfilled its obligation therefore

as per obligations on the promoter under the Act, rules, and

regulations thereunder, the satne[promoter/ respondent) is

obligated to compensate the complainant.

It-

9.

Pf'
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1.1,. all this, the complainants have sought foll

(i) To grant compensation of the rental cost/l

Rs. 49,56 ,000/- from October 201,5 (Due

possession) to December 2022.

(ii) To grant compensation on accoun

depreciation of Rs.30,92, BOO / _

(iii) To grant the compensation of Rs. 10,0(J,

for causing mental agony.

(iv) To grant a compensation of R:;.

travel expenses and loss ol,

IvJ

Ivi)

complainants had to appear before the ho

authority (for complaint and execution)

about 20 times on their working rlays. per

traveling cost and Ioss of work is Rs. 5,000/

day.

To grant the litigation cost of Rs. 5,00,000//_.

Any other relief/direction that rhe Adjudica

Officer deems fit and proper in the fac

circumstances of the present cornrplilint.

{"[
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nterest of justice, this authority

trict and stringent orrlers against

:ers and developers wlto take huge

tom innocent investors and then

: right to take possession as agreed

I sale. The purpose onid L:gislative

;etting up this authoritY should

into consideration while deciding

:omplaint as the ResPondettt has

ted the Complainants unfairlY but

rch buyers.

rmplaint by filling written reply. It

have filed the present comPlaint

I other costs from the resPondent

over the unit no. 40312 Lrooked by

sidential project of the relspondent

at Gurugram, Haryana. However, it

Hon'ble Authority vide clrder dated

no. 591 of 2018 filed bY the

:lay interest @ \0.759/o Per annum

ay on the amount Paid bY the

I
(-L
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13' That the complainants thereafter filed an execution petition
no. 1"848 of z0z0 before this Authority, for enforcement of the
Decree passed in favour of the comprainants which is pending
adjudication. That it is an admitted fact that for the deray
caused in handing over of the possession to the complainants,
the Hon'bre Authority awarded deray interest in favour of the
complainants.

L4. That the comprainants have fired the present compraint
seeking compensation as provided under sections L2, 1,4, 1.8

and 1,9 of the Act of 20L6, However, no compens,tion is
payable to them(complainrnrrlkna.. #JO 0.r",,r"r, .,
the Act' #-a per the said provisions, it is onry when,
Developer/Builder fails to give possession of the unit to th*
Allottee and as a result the Ailottee wishes to seeli
cancellation of their allotmen, #rn. unit and demands refuncl
from the builder, onry in such circumstances2 the rrilotteer
becomes entitred for refund of the amount paid by him,
alongwith interest and compensation as pr.vided under
section 1B(1) of the RERA Act. Further, it is specificaily
clarified under the said provision that where an allottee does
not intend to withdraw from the project, he shail be paid, by
the promoter, interest for every month of deray, tiil the
handing over of the possession, at such rate as may be
prescribed, which the Hon'ble Authority has illrr_.ady granted
to the Complainants,

15. That comprainants have arready taken the physical
possession of their unit as such no compensation is p;ryable

dut
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'by the respondent to the complainants, under the provisions

of the RERA Act.

1.6. That the cornplainatrts have not deliberately referred to

section 1B(2) of the Act of 2016, which talks about specific

grouncls/ circumstanCes wherein compensation becomes

payable t6 the allotteltlcomplainants. The relevant provision

of Section 18 [2) of the Act of 20L6 is reproduced herein

below for the ready reference of this Hon'ble Authority, "The

promoter shall compensate the Allottees in case of any loss

caused to him due to defective title of the land, on which the

project is being developed or has been developed, in the

manner as provided under this Act, and thr: claim for

compensation under this subsection shall not be barred by

limitation provided under any law for the time being in force'"

That a bare perusal of the above provision clarifies that

compensation to the Allottee is payable only in circumstance

when loss is caused/suffered due to defective title of the

project land and not otherwise. As, such no compensation is

payable by the Respondent to the Complainantsras no defect is

there in the Project land'

t'7. That tlte complainants have ignored ,the fact[ that under
,\-

section 19[10J of the Act of 201,6 \ffi clarifies that the

allottee/complainants shall take the physical possession of

the residential unit within 2 months of receiving of

0ccupational Certificate. 'that it is an admitted fact that the

respondent obtained the Occupational Celrtificate on

06.04.201,8 pursuant to which, the respondent offered

J,6

7p
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possession to the complainants on 03.07.2018, which is also
mentioned in the order dated 23.01,.20D passed by the
Hon'ble RERA Authority. That upon offer of possession it ,*s^
rcomplainants, *ho ffi fi;. @ physicar posse,ssion of
their unit. However the comprainants never came forward to
t;ake the physicar possession of their unit, and instead fired
elxecution petition for enforcement of the order dated
2t 3.01_.201.9.

18' That as per section TZ of the Act of 2016, the Ld.
Adjudicating officer has to'aajuaicate the matter considering
certain factors as defined in the Act. As per this section, the
adjudicating of compensation or interest can be do.e only,
upon reliance of documents showing loss suffered by,

altlottee/complainants. That merely aileging mental and
financial loss does not prove the same. such rosses have to be
proved by the aggrieved person. In present m:lttet n,c @rL
d.cuments are praced on record by comprainants, wrrich/-
prover any financial loss suffered by them if any.

19' That the complainants claim of rental l,ss is based on
figures which are displayed on property rvebsites which
cannot be considered as accurate. such amounts are alrvays
on higher side and are subject to negotiations. As such, cannot
be relied upon for adjudication of the present compraint.

20. That the complainants whire relying upon certain ermails
alleged that the respondent faired in handing over the
possession of the unit to the complainants, however the
complainants have deliberately.not disclosed the material fact

('U
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that they[complainants) and respondent entered into

settlement talks for which appropriate approvals were taken

whereby giving waivers, discclunts and other benefits to the

complainants for which consent was also given by the

complainants. That pursuant to such approvals, draft of

Settlernent Agreement was shared with the coyllainants for

signing the same, however the complainrnl, ffiilnua @'
said Settlement Agreemeut nor gave any response'

1,. The responclent prayed that present complaint is devoid of

I hearcl learned counsels representing both of the parties and

went through record on file.

2, As mentioned above, in complainant no. 591/201,8, the

Authority directed respondent to pay the interest @ 10.750/o

p.a. for every month of delay on the amount paid by the

complairtants and to PaY interest . ftom 23.06.2015 to

03.07.2018 on account of delay in handing over of possession

to the cornplainants within 90 days from the date of order. The

polemic question to be answered here is, when complainants

have been granted said relief of interest, whether, same are

still entitled for compensation by way of loss of rental income

,ht
*7r.q
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23. As per learned counser for respondent, ,,section 
18(1)(b) rays down

that if the promoter fairs to comprete or is unabre to give possess;ion of an

apartment due to discontinuance of his business as a developer on account

of suspension or revocation of the registration under the Act or any other
reason' he is liable on demand to the allottees, in case the allottee r,.uishes to
withdraw from the project, without prejudice in this behalf including

compensation' lf the allottee does not intend to withdraw from the project

he shall be paid by the promoter interest for every month of dera,/, ti1 the

handing over of the possesrion. The r"quir"r"nt is not a

re. Learned

counsel relied upon cases titled as, suman Lata pandey vs Ansal

Properties & Infrastructure Ltd. 2022 scc hnLine RERA (Up)

L23; Anurag verma vs parsvnath Developers Ltd, 20ir1 scc

onLine up RERA 41.; Aakash Bhartiya vs shreesri Buildtech pvt.

Ltd, 2023 scc onLine up REM 44; Alok Kumar vs paarth

Infrabuild pvt. Ltd. 2023 SCC hnLine llp RERA 56.

24.on the other hand, learned counsel for complainants submits

that even if his clients have been allowed interest by the

Authority, ?S described above, same are entitlerl for

compensation arso. As per BBA, respondent was obrig;ed to

hand over the physical possession of the unit till 23.ro.zols.

but same was delivered on t6.1,z.zo2z i.e. after about alnrost 7

years. They purchased said flat thinking that burclen of rental

would go off and they will live in their own house. Amount of
IJ*__ 
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interest is not enough to compensate them. Despite paying

entire sale consideration, they remained deprived of

possession of thier house. Learned counsel referred a case,

titled as, Ramprastha Promoters and Developers Pvt. Ltd. and

others Vs Union of India and others, decided by Punjab and

Haryana l{igh Court and reported in (2022) 2 RCI1 [CivilJ 652.

Commenting upon, the scheme of compensation envisaged in

Act of 2016, Hon'ble High Court held that, "compensatory relief

under the s;cheme of the Act has been kept separate and distinct and accrues

in the evernt of occurrence of certain pre-requisites and for which the

determinal:ion is to be done by the Adjudicating Officer. Per contra, the

entitlement of the allottee to claim interest on the payment made in the

event of his withdrawal from the project or for the period of delay in

handing over the possession, is a part of the statutory scheme and is not

part of interest by way of compensation".

Proviso added to sub section 1 of sub section 18 of the Act,

provides for payment of interest by promoter for every month

of delay till handing over of possession, where an allottee does

not intend to withdraw front the proiect. Although, this

proviso does not mention specifically about awarding of

compensation [apart from payment of interest), also, Section

1B(3) o[ the Act, makes it clear that, if promoter fails to

discharge any other obligation imposed upon him under the

Act or Rules or Regulations made there under or in
.t't
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the complainants are weil within their right to
compensation, apart from amount of interest, which is all

by the Authoriry.

27' lnterest and compensation are not synonym.us. As per

15 of Rules of 201,7, interest at the prescribed rate m

state Bank of India highest marginar cost of ren

legal right to prove that amount of interest was either less

ule

,IS,

ing

of
rate[MCLR) + zo/o . AII this is not applicabre in cas

compensation. Amount of compensation is to be ascertai Led

er.
on the basis of several factors, which will be reproduced I

Provision to award interest is an effort to save the

payer[allottee in this case) from inflation or from deprecia on

of value of currency i.e. rupee. It is not necessary that am nt

of interest is able all the time, to beat inflation. parties h IVE

an

SS.
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26' It is not denied that at this stage that, as per ag ent

entered between the parties[BBAJ, the respondent unde ook

to deliver possession till z3.1,o.zoi.5 but sarne was deri,

on 1'6.L2.2022, despite having received amount of

consideration from the comprain antsf ailottees.

promoter/ lD apparently ffiled to discharge its obri

towards allottee/ DH. In such a circumstance,, i. my opi

the loss suffered by payer or .more than such tentative L

d,tL"fl 
, 'age 
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Perhaps keeping all this in mind, provision is made to grant

compensation.

sectior-r 72 0f the Act of 201,6, tells about the factors, which

Adjudicating Officer has to take into consideration while

deciding quantum of the compensation. Same are as under :

a. The amount of disproportionate gain or unfair advantage,

wherever quantifiable, made as a result of the default.

b. The amount of loss caused as a result of the default.

The repetitive nature of the default'

Such other factors which the adjudicating officer considers

necessary to the case in furtherance of justice.

29. As described earlier, complainants have sought

Rs.49,56,000/-for rental loss, stating that a 48HK house in
,-

that locality had rental value of Rs.59,000/- p.m. It is apparent

that promoter/ ]D used money paid by allottee/ DH and thus

got unfair gain. On the other hand, the allottees suffered loss

for not getting their unit despite making payment of sale

consideration. It is established that allottees/DH were

deprived of their unit i.e. flat no. A-032 on 3'd Floor in tower-A

admeasuring super area of 3400 sq ft in the projectviz. "lndia

Bulls Enigma", sector 110, Gurugram. It was purchased for a

consideration of Rs.1,93,30,000/-. Sector 110 is a developing

area olt Gurugram. Consideriug same, and size of unit,

tentativ'e rental value of same is taken as Rs.18,000/-p.m.

c.

d.

,rded compensation of Rs.18,000

{tt
?p, 'ase 

L4 or t6

Complainants are thus awa



ffiHARERA
ffiGURUGRAM

p'm' from due date of possession i.e. 23.1,0.2015 tiil o
possession i.e. 03.02.2018, to be paid by respondent.

30' complainants arso craimed compensation on ac
depreciation(in value of property) of Rs.30,92, BO0/_. I
learned counser for comprainants, Iife of a buirding is Ii
and thus varue of unit in question has been depreciated
Iapse of time. on the other hand, it is contented by rt

counsel for respondent that prices of lanrl /prope
constantly increasing. comprainants did not addu,:e
evidence to prove that they suffered any loss rju
depreciation of property / unit. prayer in this regard is
declined.

31. It is not in dispute that the respondent underrtook to

possession till 23.10.201srril'23.70.2015 but same wa:; delivered

16'12.2022. Despite paying amount of sale considerati

respondent, comprainants got possession of their unit
approx. 7 years and z months. Ail this caused rne

harassment and agony to them. The complainants are allo

a sum of Rs.1,00,000/- for mental agony and harassmen

this regard.

32' complainants have craimed, a compensation of Rs.5,00

as cost of litigation. complainants also filled receipts of fr:e

his counsel, which seem to be excessive. cornplainants

allowed a sum of Rs.S0,0 OO /- as cost of litigation.

tJ
)kr,
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3. Contplainants also claimed ctlntpensation of Rs.1,00,000/- as

travel expenses and loss of work. All this is remotely

connected to claim of compensation. Prayer in this regard is

thus declined.

34. Complaint stand disposed of. Respondent is directed to pay

amounts of compensation as described above, within 30 days

of this order, otherwise same will be liable to pay said

amounts along with interest @10.5% p.a. till realisation of

amounts.

3li. Announce in oPen court todaY.

315. File be consigned to records.

irL----
(Raiender Kumar)

Adiudicating Officer,

Haryana Real Estate Regulatory Authority,
Gurugram
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