
Complaint No. 1572 of 20?3

BEFORE THE HARYANA REAI ESTATE REGUTATORY

AUTHORITY, GURUGRAM

ComPlaint no.:
Date of decision:

1. Ashish Tiwari
2. Divya Tiwari
Thorugh POA in name of Abhishek Tiwari
R/o: C - 1-702, Unitech Uniworld, Garden - II, Sector

- 47, Gurugram, Haryana - 122001

Versus

1. M/s Vatika Limited
Registered office: Vatika Triangle,4th floor, Sushant

Lok, phase-1, block-A, Mehrauli-Gurugram road,

Gurugram-12 2 002

2. Indiabulls Housing finance Limited
Registered office: Plot no.448-451, Udyog Vihar,

Phase - V, Gurugram, Haryana - 122076

COMM:

Shri Sanjeev Kumar Arora

APPEARANCE:

Sh, Abhijeet Gupta (Advocate)

Sh. Venkat Rao (Advocate)

Sh. Bhrigu Dhami ProxY Counsel

ORDER

1. The present complaint has been filed by the complainants/allottees under

section 31. of the Real Estate [Regulation and Development) Act' 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the
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provisions of the Act or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se'

Unit and proiect related details

The particulars of the proiect, the details of sale consideration' the amount

paid by the complainants, date of proposed handing over the possession and

delay period, if any, have been detailed in the following tabular form:

Details

"Turning Point, Sector 88 B, village

Harsaru, Gurugram, Haryana

Group housing

18.80 acres

9t of2013 dated 26.10.2013 valid up

to 25 .10 .2017

M/s Vaibhav warehousing Pvt' Ltd & 5

others.

S, N, Particulars

1. Name and location of the
proiect

2. Nature of the Project

J. Project area

4. DTCP license no.

5. Name of Iicensee

Resistered vide no. 21 3 of 2017 dated

$:0g.2017 area admeasuring 93588

sqm. Valid uP to 15.03.2023

HSG-026, West End 8-505,

admeasuring 899 .22 sq. fr.

(Page 40 of comPlaint)

7A.0L2017

(Page 40 of comPlaint)

6. RERA Registered/ not
registered

7. Unit no.

8. Date of
booking/provisional
allotment

9. Date of agreement 0 3.0 5.2 018

[Page 37 of comPlaint)

Clause No. 7

"schedule for posseslion !f tl e laid
10. Possession clause
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eoartment-SuUrect to tlmely payment ot

amounts due by the Allottee to the Promoter

(Emphasis suPPIiedl

15.03.2025

Rs.87,45,365/-

(page 17 of complaint)

Rs.35,93,033/'

(As per SOA on Page
page 17 of comPlaint)

Complaint No. 1572 of 2023

18 of rePlY and

Der agreed payment plan/schedule, as given

in schedule o of the egreement, the Promoter

asrees and understands that timey delivery

oi oossession of the Apartment along with

oarkine to the Allottee(s) and the common

"."as 
io the association of Allottee's or the

comDerent authority, as the case may be' as:

provided under Rule 2(1)0 of Rules' 2017' ls

the essence ofthe Agreement.

The Promoter assures to hand over

oossession of the Apartment along wlth

parking as per agreed terms and conditions
'unt"tt"ttt"r" is delay due lo "force maieure"

iourt orders, covernment policy/ guidelines'

decisions affecting the regular development

oiit u .u"t urt"t" ptoject. lt, the completion of

the Prolect is delayed due to the above

aonal,ioit, then the Allottee agrees that the

i.ltotl. tnrffuu 
"ntitled 

to the extension of

iime for aetivery of possession of the

Apartment, "

Not obtained

Not offered

B. Facts ofthe complaint:

3. The complainants have made the following

_l

submissions in the comPlaint:

Due date of Possession

Total sale consideration

Amount Paid bY the

complainant

Occupation certificate

Offer of Possession

Page 3 of20
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That, pursuant to the elaborate aoverrlserlrcrlts'

representations and promises made by respondent no' 1 in the brochure'

the complainants considered the purchasing a residential apartment

bearing no HSG 026 West End 8-505 ad-measuring 899 22 Sq Ft ' in

VatikalndiaNext2,Sector8BB,Gurugramalongwithparkingbasedon

the carpet area in basement having total sale consideration of Rs

87,45,3651-. It is pertinent to mention that they had signed an

application form on dated 18/01/2017 for the purchasing of the

abovementioned unit'

b. That vide sanction letter dated 1903'2018' respondent No 2 provided

the details of the loan sanctioned as per the loan sanction letter between

the parties. The total loan amount sanctioned was of Rs 64'00'000/- lt

is pertinent to mendon that the respondent No' 1 inform them that the

respondent No.2 is there preferred financing partner for this project and

directed them in order to take a loan towards the payment of residential

unit booked bY them'

c. That they had paid a total amount of Rs' 35'93'033 04/- That out of this'

the total amount paid by them out of their own pocket is Rs'

8,94,802.00l- and the amount disbursed by the respondent no 2 to the

respondent no.1 is Rs' 26'98'23104/-'

d. That, in pursuant to the builder-buyer agreement executed between the

parties which included all the details of the proiect such as amenities

promised, site plan, payment schedule' date of completion etc Vide

clause5ofthebuilder-buyeragreement,therespondentNo.lassured

that the time is of the essence'

e.ThatitiSpertinenttonotethatatthetimeofsigningtheapplication

form to book a unit in respondent no'1 proiect' they were informed that

Page 4 of20
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the possession of the unit will be handed over in the month of

lanuary'2020, which is almost from 3 years from the date of signing the

builder-buYer agreement'

That it was also assured and represented by the respondent No 1 that if

due to any reason the construction of the booked unit gets delayed' then

thedeveloper,i.e'respondentNol'undertakestopaythePRE-EMI'Sto

the buyer. It is also pertinent to mention that payment of the PRE-EMl's

shallcontinuetilltheapplicationforoccupancycertificateincludingthe

actual possession, has been applied for booked flat/unit is issued to the

buYer.

g. That they anticipated and believed that the respondent No 1 would

commence the construction of project immediately after the

disbursement of first tranche of loan amount However' till date'

respondent No l has failed to commence the construction of pro'ect'

When the complainants recently visited the site to check on the progress

oftheconstruction,theywerecompletelyshockedandappalledtosee

that no construction whatsoever had taken place and no construction

work was even ongoing at the site'

h. That, even at the time of the execution of the builder-buyer agreement

the respondent no 1 had represented to them that they are in possession

of the necessary approvals from the DTCP' Haryana to commence with

the construction work of the residential project However' till date no

construcuon whatsoever has taken place at the site'

i. That as per the Letter sent by the respondent No 2 to them' the

respondent No 2 informed that the total amount of Rs 269A'231!41-

hasbeenalreadydisbursedandfurtherEMlsagainsttheHousingloan

availed will be disbursed from 10th November 2022 till the entire tenure

Page 5 of20
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of the loan. [t is pertinent to mention that there is no obligation on them

to pay the Pre EMls as the onus is on the respondent No'1 to continue

paying the Pre EMIs and also considering the fact that the project has

been abandoned'

j. That they herein are constrained and left with no option but to cancel the

allotment of the said unit' Further' they are seeking and entitled to full

refund of the amount including but not Iimited to all the payments made

in lieu of the said unit/flat' as per the terms and conditions of the

Builder-buyer agreement executed by the respondent No 1 and even

otherwise are entitled to the same'

C. Relief sought by the complainants:

amount Paid bY the4. The complainants have sought following relief(s):

i. Direct the respondent to refund the entire

complainants to the resPondent'

D. ReplY bY resPondents:

5. The respondent no 2 vide proceeding dated 26'04'20?4 has stated that

thev have only financed ih-e 
-unit."Hence 

are exempted beinq not

Paorot"aa.

6. The respondent no L has made the following submissions in its reply:

a) That the "TURNING PolNT" is a residential group housing project being

developed by the respondent on the licensed land admeasuring 1B'80

acres situated at Sector 888' Gurugram The respondent has obtained

Iicense no91 of 2013 and approval of building plan and other

approvals granted for the said project on 26102013 and the

construction was started in terms thereof'

bJThatVidenotificationno.L.A,C'(G)-N.T.L.A./2014l3050dated

24.12.20L4to acquire Iand in sectors 88A'888'89A'898'95A'9 5B & 99A

Page 6 of20
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for purpose of construct and development of sector roads was

published in newspaper "Dainik Jagran" on30L220l'4' However' the

respondent has received license of the said land' the land was not

acquired by the Authority/Government for the purpose of development

and utilization of sector roads and therefore there has been delay on

the part of the state government for acquiring the land for more than 3

years i.e. till 23.12 2016'

c) That, after establishment of the Haryana Real Estate Regulatory

Authority the respondent applied for registration of the said proiect

and the Authority registered the said project vide registration No 213

of20lTdatedls.og.}oLT.Despitethechallengesonaccountofhuge

default by buyers and demonetization affecting the development of the

proiect, the construction of the said project was undertaken by the

respondent in right earnest and the same proceeded in full swing'

dJ That the complainants had a unit bearing no HSG-026-West end-B-901

admeasuring 685 23 sq ft" As per clause 7 of the agreement to sale the

construction of the project was contemplated to be completed with

subiect to force majeure circumstances mentioned in clause 9 which

provided for extension of time'

e) That the present complaint is pre-mature as it is the admitted position

of the complainants that the respondent is required to handover the

possession of the said unit by 2019 and therefore filing a pre-mature

complaint is not maintainable'

0 That the complainants have only made payment of Rsl6'75'5641-

towards the booking of the said unit which is around 45% of the total

sale consideration and had made no further payment after the year

2018. The complainants had defaulted in making the payment as per the
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terms of the said agreement including other buyers who opted for

construction linked plan which has also contributed to the delay in the

constructionactivityandaffectingthecompletionoftheproject.

g) That beside the major default in non-payment of instalments by

ma,ority of buyers' the demonetization of currency notes of INR 500 and

INR 1000 has also affected the pace of the development of the project'

All the workers, Iabourers at the construction sites are paid their wages

incashkeepinginViewtheirnatureofemploymentaSthedailywages

Iabourers The effect of such demonetization was that the labours were

not paid and consequently they had stopped working for the project and

had left the project site/ NCR which Ied in huge labour crisis which was

widely reported in various newspapers/ various media Capping on

withdrawal and non-availability of adequate funds with the banks had

further escalated this problem many folds'

hJ That prior to making the application for booking/endorsing' every

allottees have visited the o.oi.., ,r,", seen and verified the access/

approach roads' key distances' Iooked at the vicinities' physical

characteristic of the proiect etc and then filed an application for

allotment with the t""ond"nt which factum is also recorded in the

builder buyer agreement executed with each of the complainants The

respondent also caused site visits for the prospective buyers who had

made requests for visiting the proiect site before making application for

allotment The complainants have visited the project site and was aware

of the fact that the prolect had no direct access road and the respondent

was working on the getting a remedy for the same'

iJ That the respondent has not charge any service tax illegal' it has been

charged in accordance with the rules' policies' laws prevailing from time
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to time and deposited to the govt account The entire money so

recovered from the complainants have been duly deposited to the

service tax department and whenever the concerned department will

release the money' the same will be returned to the complainants As per

the judgement of CESTAT' Allahabad 2016(7)TMl52) in the matter titled

as commissioner of central excise' Lucknow Vs Eldeco Housing &

industries Pvt Ltd it was observed that the money which is deposited

with the department in lieu of the service tax' the same has to be directly

returned to the buyers by the concerned department'

j) That almost all the buyers of the proiect had agreed for a payment

schedule i.e "construction link payment plan" The pace of construction

and timely delivery of apartments in a project where majority of buyers

haveoptedforconstructionlinkedpaymentplanissolelydependenton

timely payment of demand raised by the respondent The buyers of

apartments in such projects delay or ignore to:::::n1:' 
:h:/::::t :;

a"m"na. raised' then the inevitable consequence IS

construction getting affected and delayed The flat buyers in the said

group housing proiect have wilfully defaulted in the payment schedule

which is the main cause of the delay in the construction activity and

affecting the completion of the proiect This wilful default by the flat

buyers is due to the fact that most of them have purchased the flats as an

investment in the said project The real estate market was doing well in

the year 2014 In the year 2015-2016 onwards' the real estate market

started facing slowdown' the flat buyers started defaulting in payment of

instalments The complainants are well aware of the above mentioned

facts and are the reasons behind the delay in completion of the proiect
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k) That the delay is on account of reasons beyond the control of the

respondent and there is no breach on the Part of respondent The time

stipulated for completion under the allotment / agreement is not the

essence and respondent is entitled to a reasonable extension of time in

the event of existence of reasons causing delay which were indeed

beyond the control and not attributable to respondent' The complainants

with regard to delay in completion of construction of the possession is

misconceived.

l) That in addition to the major default in non-payment of instalments by

the majority of buyers, the demonetization of currency notes of INR 500

and INR 1000, announced by the Government of India which has

impacted the pace of the project's development and non payment to

labours. The capping on withdrawal and non'availability of adequate

funds with the banks further exacerbated this problem'

m) That the demonetization of currency notes of INR 500 and INR 1000'

announced by the Government of India significantly impacted the pace of

a construction proiect resulting to labour crisis ensued when the

workers and labours at the construction sites' who were paid in cash due

to their daily wage employment and subsequently stopped working for

the proiect which led to a significant shortage of labours Subsequently'

the NHAI planned the development of Gurugram-Pataudi-Rewari Road

under Bharatmala Pariyojana on 1107'2018 and re-routing of high

tension wires lines passing through the lands resulted in inevitable

changes in layout plans. Further among various measures NGT' EPCA'

HSPCB, and Hon'ble Supreme Court imposed a complete ban on

construction activities for a total of 70 days over various periods from

November 2016 to December 2019 These partial and unplanned bans
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becomeafactorfordelayinconstructionoftheproject.lnaddition,the

Government imposed various restrictions on the construction sites The

several stretches of total and partial construction restrictions have led to

significant loss of productivity in construction project'

n) Furthermore, the COVID-19 pandemic and the subsequent lockdown

imposed by the Government of lndia from 22nd March 2020 led to a

mass exodus of construction workers to their home towns' causinS'

severe manpower shortages and productivity impact The on-going

migration of labours and the fear of subsequent COVID waves have

further hindered their return to work sites' The factors were beyond thc

control of the respondent and have resulted in significant construction

delaYs.

o) That due to the losses suffered by the respondent in the proiect' the

respondent had no choice but to apply for the de-registration of the said

project. The respondent with bona fide intention has filed for de-

registration is in the interest of the allottees of the project'

That the complaint is filed on false and frivolous allegations and none of

the reliefs prayed for by the complainants are sustainable before this

Hon'ble AuthoritY.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute Hence' the complaint

can be decided on the basis of those undisputed documents and

submissions made bY the Parties'

lurisdiction of the authority:

pl

7.

E.
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8. The authority observes that it has territorial as well as subiect

matter jurisdiction to adiudicate the present complaint for the

reasons given below'

E' t Territorial iurisdiction

9. As per notification no' -l92pOf7-ITCP dated 14 12 2017 issued

by Town and Country Planning Department' the turisdiction of

RealEstateRegulatoryAuthority,Gurugramshallbeentire

Gurugram District for all purpose with offices situated in

Gurugram' [n the present case' the project in question is situated

within the planning area of Gurugram district Therefore' this

authority has complete territorial iurisdic on to deal with the

Present comPlaint'

E.II Subiect matter iurisdiction

10. Section 11[4)(a) of the Act' 2016 provides that the promoter shall

be responsible to the alloftees as per agreement for sale Section

1L(4)(a) is reproduced as hereunder:

Section 77(4)(a)

rffigrrrXrfirM
Section 34-Functions of the Authority:

":9:[,::",i";:;;:!"-ii'!iii:i-ii*:!i!!::fif:il::;
under this Act ond the rules ond regu
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11. So, in view ofthe provisions ofthe Act quoted above, the authority

has complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adludicating officer if

pursued by the complainants at a later stage'

Finding on the obiection raised by the respondent'

G.l obiection raised by the respondent regarding force maieure

condition.

It is contended on behalf ofthe respondent/builder that due to

various circumstances beyond its control, it could not speed up

the construction of the project, resulting in its delay such as

various orders passed by NGT, Hon'ble Supreme court'

introduction of new highway being NH-352W, transferring the

Iand acquired for it by HUDA to GMDA, then handing over to NHAI'

re-routing of high tension lines passing through the land of the

project, impact on the proiect due to policy of NIPL and TOD

issued on 09.02.2016 and outbreak of covid-19 etc But all thc

pleas advanced in this regard are devoid of merit The passing of

various orders to control pollution in the NCR region during the

month of November is an annual feature and the respondent

should have taken the same into consideration before fixing the

due date. Secondly, the various orders passed by other authorities

were not all of a sudden. Thirdly, due to covid-19 there may be a

delay but the same has been set off by the govt as well as

authority while granting extension in registration of the pro'ects'

the validity of which expired from March 2020 for a period of 5

months.
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The due date of possession in the present case as per clause

7.1(taken from another file) is 15'03 2025' So' any situation or

circumstances which could have an effect on the due date should

have before fixing a due date' Moreover' the circumstances

detailed earlier did not arise at all and could have been taken into

account while completing the project and benefit of indefinite

period in this regard cannot be given to the respondent/builder'

Findings on the reliefsought by the complalnants:

G.lDirecttherespondent.torefundthepaidentireamount

G.

paid bY the comPlainants'

14. On the basis of license no 91 of 2013 dated 26 10 2013 issued by

DTCP, Haryana, a residential group housing colony by the name of

.,TurningPoint,,wastobedevelopedbytherespondent/builder

over land admeasuring 18'80 acres situated in Sector 88-B'

Gurugram This project was later on registered vide registration

certificate No 213 of 2017 with the authority After its launch by

the respondent/builder' units in the same were allotted to

different persons on vide dates and that too for various sale

Considerations.Though,theduedateforcompletionoftheproject

and offer of possession of the allotted units was mentioned as

validity of registration certificate being 15032025 but after

expiry of more than 4 years from the booking' there is no physical

workprogressatthesiteexceptforsomediggingwork.Eventhe

promoter failed to file quarterly progress reports giving the status

of project required under section 11 of Act' 2016 So' keeping in

view all these facts' some of the allottees of that project

approached the authority by way o f complaint bearing no' 773 ol

2027 and 27 others titled as Ashish Kumor Aggarwal vs vatika
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ltd, seeking refund of the paid-up amount besides compensation

by taking a plea that the proiect has been abandoned 
i:TT* 't

no progress of the proiect at the site The version of

respondent/builder in those complaints was otherwise and who

tookapleathatthecomplaintsbeingpre-maturewerenot
maintainable.Secondly,theproiecthadnotbeenabandonedand

there was delay in completion of the same due to the reasons

beyond its control Thirdly' the allotment was made under

subvention scheme and the respondent/builder had been paying

Pre-EMl interest as committed'

15. During the proceedings held on l2'OA 2022 ' the authority

observed & directed as under:

a. lnterim RERA Panchkula issu"ti *tni)tJtt'i:,iltiricateJor the above

iJ:51rr:'ii,.i'.",1:lollo'"'l *"'L"'J"' -:ll i:f ", Ii"'"ii';; ":i
o"""r"Jrn"n't' T'-:' 39ii #ii,'"r-"'J:::',"';" i";',".;il 'oio 

eut in

1s.0s.20.t7 valid up^to i:,Y ;'"#;:;Jg..nt or l-"gir,.,,'on. t, *,'
sptle of lapse o[ more.th; ,-"-r^r--^r rher rhere is no pnysrcal work

airesed by rhe counser "';:';:[:li;i;; :l:l :*:irf,L,r.Jr",liproBress at t'll- 
-l*t^ilt^,,, *""r oropress report rs DcrrrE I'r\

abandoned project No 9rltlTJr[';r";;; r'equired under section 1l
nromoter giving the statl

ot the Act' 2016 -^^rr ^-"^rarl hv DTCPhasexpired on 2b lO2017

b. The license no' 9 t ol20l3 8ra nreu 
,"J",iAi,' *frti" s'Bo has been stgned

and the same is not yet reneweu/'I]'1"^"^^--.-,-tf, clear that the

declaring the validity of license' lt becomes 
'amply^{le'ar

nromoter rs no, onfy a"ir'ui in"glomirLing in discharge o^f rtsf)hlrBations

under the Real e,.,* t["g"i"ii* ,nd 
-Development 

1nct, 
|2016 

but dt

the same time' violat'"*iiii'"''"""t "l 
the Harya na Development and

["'J"iion orutu'n Are' ^'i tq?5 'rlso'

c. Th-e authoritv o't"tt"o iill'lffiii'it to rutnist' thc details or bdnk

accouni along *'tn tn" Iilt"rn"J*'li 'lt tr'" "to'ntt 
assocraled nith

ll"ii.o#ff 1;'[,,"', 
:l" il:::"_'::,lff il",:T:,"'JI,::"X"':,'# J:"]'

..[:xT::"ff:ri!i:!ili{iy?ijt*n,il1H,:"'J?:,:ii""^

ffIH:l fi:Tl;i:::5x::[,T[::;Jii" i'*nL' ]"o''.."a *i'lt'

d.

e,
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[. the above-mentioned promoters in order Io restrict' the promotcr from

' irr,i". *itfta'awal from the accounts till further order'

16. lt was also observed that work at the site is standstill for many

years' So, the authority decided to appoint Shr' Ramesh Kumar

DSP [Retd.) as an enquiry officer to enquire into the affairs of the

promoter regarding the proiect lt was also directed that the

enquiry officer shall report about the compliance of the

obligations by the promoter with regard the proiect and more

specifically having regard lo 700/o of the total amount collected

fromtheallottee(s)oftheprojectminustheproportionateland

cost and construction cost whether deposited in the separate

RERA account as per the requirements of the Act of 2016 and

Rules 2017' He was further directed to submit a report on the

above-mentioned issues besides giving a direction to the

promoter to make available books of accounts and other relevant

documentsrequiredforenquirytotheenquiryofficerintheoffice

of the authority The company secretary and the chief financial

officer as well as the officer responsible for day-to-day affairs of

the proiect were also directed to appear before the enquiry officer'

They were further directed to bring along with them the record of

allotment and status of the proiect'

17. ln pursuance to above-mentioned directions passed by the

authority and conveyed to the promoter' the enquiry officer

submitted a report on 1'8'lO'20.22'lt is evident from a perusal of

thereportthatthereisnoConstructionoftheproiectexceptsome

excavationworkandpuccalabourquartersbuiltatthesite.Some

raw material such as steel' dust' other material and a diesel set

were lying there' tt was also submitted that despite issuance of a
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number of notice sw.e.f .17.08.2022 to 18'10'2022 to Mr' Surender

Singh director of the project, non-turned up to join the enquiry

and file the requisite information as directed by the authority'

Thus, it shows that despite specific directions of the authority as

well as of the enquiry officer, the promoter failed to place on

record the requisite information as directed vide its order dated

12.08.2022. So, its shows that the project has been abandoned by

rhe promoter. Even a letter dated 30 09'2022' filed by the

promoter containing a proposal for de-registration of the proiect

"Turning Point" and settlement with the existing allottee(s)

therein has been received by the authority and wherein following

prayer has been made bY it:

i. Allow the present proposal/application

ii. Pass an order to de-register the proiect "turning Poinf'^registered' il; registration ceriificate bearing no 2l3 of 2017 dated

75.09.2077.

iii. AIIow the proposal for settlement of allottees proposed in the

present aPPlication

iv. To pass an order to club all the pending complaints/claims with

respect to the project "turning Point" before.the ld Authority in

ir," p."."n,."i 
"iand 

to deciie the same in the manner as the ld

Authority will approve under the present proposal

v. To pass any other relief in the favour of the applicant company in

the interest of iustice'

18. Thus, in view of the proposal given by the promoter to the

authority on 30.09.2022 and corroborated by the report of

enquiry officer dated 18 10 2022, it was observed that the proiect

namely "Turning Point" was not being developed and had been

abandoned by the promoter' Even he applied for de-registration of

the project registered vide certificate no 213 of 2017 daled
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L5.09.2017 and was filing a proposal for settlement with the

allottees in the proiect by way of re-allotment or by refund of

monies paid by them. So, in view of the stand taken by the

developer while submitting proposal with authority on

30.09.2022 and the report of the Enquiry Officer, it was observed

that the proiect has been abandoned. Thus, the allottees in

abovementioned case were held entitled to refund of the amount

paid by them to the promoter against the allotment of the unit as

prescribed under section 1B(U(bJ of the Act, 2016 providing for

refund of the paid-up amount with interest at the prescribed rate

from the date of each payment till the date of actual realization

within the timeline as prescribed under rule 16 ofthe Rules' 2017'

A reference to section 1B[1J(bJ of the Act is necessary providing

as under:

18. lfthe promoterfails to complete or is unoble to give

possession ofan apartment' plotor building'
(a) ""-
(i) due to discontinuqnce oI his business os a developer

oi qccount of suspension or revocation of the

registrotion under this Act or for any other resson'

he shall be lisbte on demond to the ollottees' in cose the

allottee wishes to withdraw from the project' without

preiudice to any other remedy available' to return the

omount received by him in respect of thot aportment'

plot, building' as the case may be' with interest ot such
'rate 

os miy be prescribed in this beholf including

compensation in the manner os provided under this Act "

19. It is proved from the facts detailed above and not rebutted by the

developer that the pro,ect has already been abandoned and there

is no progress at the spot. The developer used the monies of the

allottees for a number of years without initiating any work at the

project site and continued to receive payments against the allotted
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unit. So, in such situation there has been an inordinate delay in the

proiect which cannot be condoned' Thus, the complainants cannot

be compelled to take possession of the unit and he is well within

the right to seek a refund of the paid-up amount'

20. However, while paying sale consideration against the allotted

units, the allottee raised loans from the financial institution undcr

the subvention facilities. While refunding the amount deposited by

the allottee[s] the respondent shall clear the loan amount raised

by the complainants against the allotted unit upto the date with

the financial institution[respondent no 2] and the balance amount

shall be paid to the allottee within a period of 90 days fronr thL'

date of order.

H. Directions of the Authority:

21. Hence, the Authority hereby passes this order and issuc the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoters as per the

functionsentrustedtotheAuthorityunderSection34(|ofthcAct

of 201'6:

i. The respondent-builder is directed to refund the paid-up

amount i.e., Rs. 35,93,033/- received from thc allottccs 
'rgainst

his allotted unit along with interest at the prescribed rate of

10.85% per annum from the date of each payment till the date

of actual realization within the timeline as prescribed under

rule 16 ofthe Rules,2077 '

ii. out of the total amount so assessed' the amount paid by the

financial institution ie' respondent no 2 be refunded first to
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the financial institution(if any) and the balance amount along

with interest if any will be refunded to the complainants.

iii. A period of 90 days is given to the respondents to comply with

the directions given in this order and failing which lcgal

consequences would follow.

Complaint stands disposed of.

File be consigned to the registry.

state Regulatory Authority, Gurugram

Date* 26.04.2024
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