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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDER

1. This complaint has been filed by the complainants/allottees under section 31

ofthe Real Estate (Regulation and Development] Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and Development)

Rules, 2017 (in short, the Rulesl for violation of section 11(41[a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible for

all obligations, responsibilities and functions under the provision of the Act or

the Rules and regulations made thereunder or to the allottee as per the

agreement for sale executed inrer se.

Complaint no.:
Date of decision

Rashmi Verma
Sumil Kumar Verma
RR/o: - Block H-415, Jalvayu Towers, Sector - 56 Gurugram,
Haryana - 122001

Versus

1. M/s VSR Infratech Private Limited
2. M/s KS Propmart Private Limited.
Both having regd. office at', - A-22, Hill View Apartments,
Vasant Vihar, New Delhi - 110057

COMM:
Shri Sanjeev Kumar Arora

APPEARANCE:
Shri Siddharth Karnawat
None
Shri lagdeep Yadav

complaint No.906 of 202'l

906 of 2021
19.04.2024

Complainants

Respondents

Member

Counsel for complainants
Counsel for respondent no. 1

Counsel for respondent no.2

Page 1 of20



ffiHARERA
#-eunuenRu Complaint No. 906 012021

A. Unit and prorect related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S. N. Particulars Details

7. Name and location of the
proiect

Earlier "85 Avenue" now
known as Park Street at

sector 85, Curgaon,

Haryana

2. Project area 2.85 acres

3. DTCP Ii

t€/

100 of 2013 datcd

02.72.2013 valid upto

0t.t2.2019

4. Name of licensee M/s K.S Propmart Pvt Ltd

RERA Registered/
registered

not

HAI

Registered

vide no. 41 of 2019 issued

on 30.07.2019 up to

3L.72.2021

Validity status

30.06.2022

(Additional 6 months gracc

period as per HARERA

notification no. 9 /3'2O2O
dated 26.05.2020 for thc
proiects having completion

date on or after 25.03.20201

Extended up to 30.06.202:J

6. Unit no. F-92, First floor
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( as per MOU on pag

of complaintJ

7. Unit area admeasuring

(super area)

308.71 sq. ft.

(as per MOt.l on pag

of complaint)

23.03.2015

(page no. 17 of com

8. Date ofbooking

9. Date of MOU 25.03.2015

[page no. 19 of com

with respondent no

10. Possession CIause Not Mentioned

2 3.03.2 01811. Due date of deliverY of
possession calculated as Per
Fortune lnbastructure and

Ors. Vs. Trevor D'Limo and

Ors. (72.03.2018 ' SC);

MANU/SC/02s3/2078

12. Addendum Agreement 27.03.2015

(page no. 34 of com

13. Surrender of unit ?.4.12.2074

(page no. 37 of co

L4. Reminders for surrender 0a.02.20r9, 09.

27.09.2079, 76.

2t.09.2020, 05.

18.0t.2027

15. Surrender clause as Per

addendum agreement

4.1The
Developer/compa
may, at the exPirY

ffiHARERA
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ee no.22

e no. ?2

plaint)

rplaint -
,. 1 vsRl

plaintl

mplaintl

).08.2 019,

;.08.2 0 2 0,

i.10.2020,

ny shall

of4 years
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from the date of this MoU,

require the Allottee, bY

giving 90 days Prior notice

in writing, to surrender the

Unit allotted to the Allottee

in terms of this Agreement

and on exercising this

option by the

Develo per/co m pa nY the

Allottee shall be obligated

to surrender the u nit

allotted at the Pricc
equivalent to Rs. 1 1,940/-

per sq. ft. of super area of

premises subiect to the

payment of balance

consideration of Rs

15,35,833 I - Plus aPPlicable

taxes that has to be Paid bY

the Allottee on or beforc

25.03.2016.

3. Assured Return

a. From the date of this

MOU till the date of receipt

of Rs. 15,3 5,83 3 /- Plus

applicable taxes that has to

be paid by the Allottec on or

before 25.03.2016, the

Developer shall pay to the

Allottee an Assured Return

at the rate of lls. 49 75 PCr

sq. ft. of suPer area of

premises per month.
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b. From the date r

of Rs. 15,35,811

applicable taxes tl

be paid by the Allo
before 2 5.03.201

notice for o

possession is ist

Developer shall p

Allottee an assur

at the rate of Rs.

sq. ft. of super

premises per mor

1-7 . AR Paid till Jan 2020 Rs.9,38,579l

18. Total sale consideration Rs.30,71,665/-

[as per the MOU

22 of complaintl

1.9. Amount paid by the

complainant

Rs.31,95,4231-

(as per stal

account on P

reply)

20. Occupation certificate Not obtained

27. Offer of possession Not offered

: of receipt

ll3l- plus

that has to

ottee on or
16 till the

offer of

ssued, thc
pay to the

Lred return
.99.50 pcr
:r area of
)nth.

n pagc no.

tement of
rage 84 of

B.

3.

Facts ofthe complaint

The complainants have made the following submissions: -

I. That the complainants in the year 2015 was looking to purchase a

commercial property, and they were approached by the respondents for

purchasing a space in the commercial space in the project "VSR 85 Avenuc"
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located at Sector 85, Gurugram. Therefore, they vide application date.l
22.03.2015 booked a commercial space / managed home(s) / hotel in the
proiect after paying a booking amount of Rs. 15,92,781/_. That rhe
respondents allotted the retail vide booking application dated ZZ.O3.2OlS.

II. Subsequently, a memorandum of understanding was executed between thc
complainants and respondent no. 1 on 25.03.2015 wherein it was
mentioned in recital B that the respondent No.2 is the land owncr of thc
Proiect land and has obtained License No. 100 of 2013 dated 02.12.2013
from the Director, general Town & Country planning Deparrment,
Government of Haryana for setting up the commercial colony. Further in
recital C it was mentioned that the respondent No. 2 have entered into an

agreement with respondent No. 1 whereby the respondent No. 2 has been

empowered and has the right to exclusively develop, construct and bujlrl
the proiect.

III That as per article 1.1 of the Mou, the total consideration ofthe unit was Rs.

30,71,665/-- Further, as per article 3 of the MoU, it was agrccd that rhc

respondents shall pay assured returns to them at the rate of lls. 49.75/- ptt-
sq. ft. ofthe super area per month till the payment of Rs. 15,35,933/- beforc
25.03.2076 and thereafter the respondents shall pay assured return at thc
rate of Rs. 99.50/- per sq. ft of super area per month tjll thc off.er ol
possession is issued. That in compliance of the obligation under thc
aforementioned article, they paid the balance amou nt of Rs. 7 6,02,642 /_ to
the respondents. That the respondents did not issue any reccipt to thcnr
with respect to the aforesaid payment. It is submitted that ti datc no

agreement has been executed by the respondents with respect to thc un jl.

That they in compliance ofarticle 4 ofthe addendum agrcement vidc cntail
dated 24.72.2018 intimated them their desire to surrender the unit and
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requested the respondents to immediately refund the amount of Rs'

36,85,gg7 /- along with the pending assured returns of Rs 3,35'259/ '

Thereafter, the respondents issued multiple cheques towards their liability

of paying assured returns to them but did not reply to the surrender letter

sent by them. Therefore, they sent a second reminder to the respondents on

09.08.201.9 and third reminder on 27.09.20L9.

That they have been following up with the respondents with respect to buy

back of the unit and despite giving assurances in the meeting' the

respondents have failed to address the issue' They again vidc lettcr datcd

!6.08.2020 requested the respondents to honour their surrentler requcst

and refund the money as agreed under the MoU and addendum agrcemcnt'

That they had booked the unit in the year March, 2015 and despite the lapsc

ofalmost 6 (six) years from the date ofbooking, the respondents havc failccl

to construct the unit beyond excavation and have neither executed any

agreement with respect to the booking'

That they are bona fide buyers and have made the booking on the

representationsandassurancesgivenbytherespondentSoftimelypaying

assured returns and buying back the unit upon expiry of 4 (four) years'

Further, the respondents have assured to them that once the proicct is

completed, the respondents shall lease out the project to a bono fde lcssct:

who shall pay lease rent directly to them However' till date no constructiorr

has taken place. They have paid a substantial amount of money towards thc

constructionoftheunit,howeverdespitethelapseofa|most6(six)years

from the date of booking, no progress has been made Therefore thc

complainants seek refund of the amount paid by them along with

prescribed interest. Hence, the present complaint'

Relief sought bY the complainants:

vl.

Complaint No. 906 012021

C.
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4. The complainants has sought following relief(s):

I.

5. 0n the date

7.

section 11(4)(aJ ofthe Act to plead guilty or not to plead guilty'

Reply by respondent

An app on behalf of respondent no 1 for deletion of name has becn filcd otr

03.08.2023

The respondent by way of written reply made following submissio ns:

I.Attheoutsetitissubmittedthatthepresentcomplainthasbeenfilcdlly

the complainants before the Hon'ble Adjudicating Officer in Form CAo

However, any complaint qua relief of refund is required to be filed before

the Hon'ble Authority in CRA Form lt is in the humble submission of thrr

answering respondent herein since the same has been filed undcr CAo

form and any complaint before this Hon'ble Authority for refund has to bc

filed in CRA form, the present complaint needs to be disnrissed lt ts

submitted that the complainants have also claimed the relicf ol

compensation which cannot be dealt with and adjudicated upon by this

Hon'ble AuthoritY.

That respondent company is a company of repute having imntensc

goodwill, reputation and enjoying market leadership in the real estate

lndustry.

It is submitted that the complainants made an application [or provision'tl

allotment of a shop bearing no. F-92 Located on 1n Floor in thc proloct

developed by the respondent known as VSR 85 Avenue which is non'

known as Park Street vide an application form'

Complaint No. 906 ol 2021

Direct the respondent to refund the paid money along with

prescribed interest from the date of payment till date of refund'

of hearing the authority explained to the respondent/promoter

about the contravention as alleged to have been committed in relation to

D,

6.

II,

I.

Page B (Jl 20
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That as per the memorandum of understanding [MOU) thc pricc ol thc

shop for an area admeasuring 308.71 sq ft was Rs 30'71'665/- Exclusive

of EDC, IDC, Interest Free Maintenance Security (lliMS)' Iilcctricity

Connection Charges, Power Back up charges, Air Conditioning (lharScs'

service tax and such other levies/cessess/VAT as may be imposed by thc

any statutorY AuthoritY.

That the complainants have made payments of Rs3L'95'4231'including

service taxto the respondent atthe time of allotment However' in acldition

to the above additional cost the complainants are also supposed to makc

other payments in the nature of EDC, IDC, Interest Free Maintenancc

Security (IFMS), Electricity Connection Charges, Power Back up charges'

Air Conditioning Charges, service tax and such other levics/ccss/VA'l 'ts

per the demands raised by the respondent lt is submitted that the anlount

paid till date by the complainants is Rs' 31,95'423/- including servicc tax'

That an amount of Rs. 1,82,138/- is still pending at thc end o[ thc

complainants.

That it is pertinent to mention here that there was no time limit providecl

under the MOU for handing over the possession of the unit Thus' tinrc was

not the essence of the contract for delivering the possession' howcvcr it

was mutually agreed upon that the complainants witl be entitled to the

benefit of assured returns as per the terms of the MOU' 'l'hat the vcrv

inclusion ofsuch a clause in the M0U goes a step further in illustrating thc

fact that the complainants very well knew and understood the implication

of the terms of the MOU having no date of possession but having a

buffer/protection of payment of assured return till complctioll of thc

building Hence, now it doesn't lie in the mouth of the complainants to

allege that there has been undue delay in the handing ovcr ol thc

vt.
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possession. It is submitted that the present case needs to dealt within the
parameters of the clauses contained in the M0U that was cxecutod
between the parties by fully understanding the import of thc contcnts of
the MOU without any coercion, influence of undue pressure,

VII. That the as per the terms of the MOU, it was also agreed that the
Respondent will pay an assured return at the rate of Rs.49.7S/_ pcr sq.ft.
of the super area from the date of MOU till date of receipt of Rs. lS,3S,u33.
Itwas also agreed that respondent no.2 will pay assurccl return at thc r;rto
of Rs. 99.50 per sq. ft. from the date of receipt of Rs. 1 5,35,83 3/_. However,
the payment of assured return was subject to force ma;eure clausc as
provided under Clause 7 of the MOU and other clauses of the M0U. lt is
submitted that an amount of Rs. 9,38,579/_ has been paid by thc
respondents as assured return to the complainants herein.

VIII. That the legislature passed a legislation titled as ,l.he Itanning ol
Unregulated Deposit Schemes Act, 2019, (hereinafter referred ro as 

,,BU 
DS

Act"J, with the aim and objective to provide for a comprchensivc
mechanism to ban the unregulated deposit schemes, other than dcposits
taken in the ordinary course of business, and to protect thc jntcrcst ol
depositors and for matters connected therewith or incidental thereto.
With the enactment of the BUDS Act, the investment return plan/ assurcd
return/assured rental linked fell within the ambit of ,,deposit,, 

ant)
"Unregulated Deposit Scheme,,under the BUDS Act. Thus, rn pursuanr ro
the provisions ofsection 3 ofthe BUDS Act, all the ,,llnreguloted 

Deposit
Schemes" werebarred and all the deposit takers including the rcsponcjcnt
dealing in "Unregulated Deposit Schemes', were stopped from operating
such schemes. It is further submitted that in terms of Clausc 5.1 I ol thc
MOU and all such provisions of the said MOU were void, illcgal anrl

Page 10 of 20
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unenforceable under the BUDS Act. In view ofthe above, the respondent is

under no obligation to pay the assured returns to the complainant.

IX. That the present application qua enforcement ofthe terms ofthe said M0ll

qua assured returns deems dismissal is liable to be dismissed for thc

reason that this Hon'ble Authority cannot adjudicate over thc subjcct

matter of the assured returns/rentals in as much as the sanre is an

aspect/facet out ofthe many related/incidental aspects covered u nder the

BUDS Act. As a necessary corollary, an order/decision on the subiect

matter falling within the realms of the BUDS Act, would not only amounr

to exercise ofarbitrary and excessive iurisdiction by the Hon'ble Autho rity

but such action would also be unsustainable in the eyes of law. pertinently,

Section 8[2) of the BUDS Act provides that no Court othcr tlrdn the

Designated Court shall have iurisdiction in respect of any matter to wh ich

the provisions of the BUDS Act apply.

X. It is submitted that the construction and development of thc projcct rvas

affected due to force majeure conditions It is submitted that this Hon'ble

Authority vide its order dated 26.05.2020 has invoked the force majeLrre

clause. That the complainants are also liable to make other payments as

prescribed under the MOU.

Copies ofall the relevant documents have been filed and placed on the recorcl.

Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed documents and submissions madc by thc

parties.

Jurisdiction of the Authority:

The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E. I Territorial turisdiction:

Page 11 ol20
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10. As per notification no. 1192/20L7-ITCP dated 74 72 20L7 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the proiect in question is

situated within the planning area of Gurugram District' Therefore' this

authority has complete territorial iurisdiction to deal with the present

complaint.

E. lI Subiect-matterlurisdiction:

Section 11(4)(a) of the Act, 2016 provides

responsible to the allottee as per agreement

reproduced as hereunder:

Section 11(4)(o)- 
n" ,"rp'oiiiit" 1o, all obligations, responsibilities ancl fun.ctions under

the provisions of this Act ir the rules qnd regulations made thereunder

or to the ollottees as per the ogreementfor sole or to the.ossociation of
qllottees, as the case moy be, till the conveyonce of oll the a-partments

plots or buildings, os the cose moy be' to the ollottees or 
,the 

common

areas to the ossociqtion of ollottees or the competent outhority' os Lhe

cose maY be;

Section 34' Fu nc t i on s of t he Au tho r ity :

34(U of the Act provid"' to 
'ntu" 

complionce ol rhe obltgotions cost

upon the promoters, the ollottees and the real estote ogents under thts

ictand the rules and regulotions mode thereunder'

12. So, in view of the provision"s of the Act quoted above' the authority has

complete jurisdiction to decide the complaint regarding non-compliancc of

obligations by the promoter leaving aside compensation which is to bc

decided by the adjudicating officer if pursued by the complainants at a later

stage.

l3.Further,theauthorityhasnohitchinproceedingwiththeComp|aintandto

grantareliefofrefundinthepresentmatterinViewoftheiudgementpassed

by the Hon'ble Apex Court in Newtech Promoters and Developers Private

LimitedVsstateofl]'P'andors.2027-2022(1)RcR(Civil),357and
reiterated in case of M/s Sono Realtors Private Limited & other vs llnion of

that the promoter shall be

for sale. Section 11(4)(a) is

Complaint No. 906 of 20!__)
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1-4.

F.

15.

India & others slp (civ ) No. 1300s of2020 decided on l z.os.zozz*n"r",n
it has been laid down as under:

"86. 
,From .the.scheme of the Act oI which o detatlecl reference hos beenmqde ond taking note of power of adjudicrirri"ir""ii '*,,n 

*"regutato.ry authority and odjudicaiing,offiiir, .nii nrritiir,,, "rr ,,that qtthoush the Act indicqtes :n, i,riiri 
"ri*'rii,,r'i,i!',,"1rra,,'interest,, ,penalty' 

and ,compensation,, 
a conioint readino ojsicnons laond.19 cleorly monfests lhol when it comes rc nn,ro"^,'i^,, ,

ond interest on the ie1"ra iirrrr, oi i,rl"ir;;;;;i";::r7";:;,,?r::r"i,,:,
deloy.ed delivery of possession. ot p"*try "ri",iii" 

'',i",,"1"1i., 
, , ,n,reg ulotory outhority which hos the powir to 

"ro 
r.'" )ri-i"i"):.,," , n"outcome ofa comploint At the some ttme, rn"n ,r ior)r'r'" o ur"ruuuof seeking the reliel of odludgirg ,o^pi^oiinr'o ri ',.', 

)i.i,,, n", , ,,nunder Sections t2. tq. tsond ig,ihe adira,."ri,. )ii),)',, i,.'..',
t n 

" 
p o* 

", 
to i 

" 
i,.in;: ;";;;,;; ;; ;,;i,l;;; : ;;; ;t :,X : :;"7,': : ;: ; ;::, !;;7l reod with Section Z2 nt' fie AcL ifthe odjra"oion u-ni,r'i. ',,o^ t,t4. lB and lg other thon' com pensation us envisagcd tfcxtcndc(1 t,, th..

i::::I1:!-"!*, "s 
proyed thor, i, 

"ii,,"i,"i"y'i " i',i i", ", r,.0:;:::,:::r":r:w of the 
.powers and functions if Lhe adiudtLattnsol|tcer unoer Section Z1 ond thatwould be ogainst ihe mondore ,l lh.

Act 2016.,'
Hence, in view of the authoritative pronouncement of the Hon,ble Supreme
Court in the cases mentioned above, the authority has the jurisdiction to
entertain a complaint seeking refund ofthe amount and interest on thc rclund
amount.

Findings on the reliefsought by the complainant.
F.l i. Direct the respondent to refund the paid money along with

prescribed interest from the date of payment till date of retirnd.
In the present complaint, the subject unit was booked by the complainants by
paying booking amount of Rs. 31,g5,423/- in the projecr of rhe respondenr no.
2 namely, "Park street,,, Sector g5, Gurugram, Haryana. .l.he 

complainants
booked a unit vide booking apprication form dated 23.03.2015. After, that ir
memorandum of understanding was executed between the partics for thc
booked unit. Thereafter, the complainants paid an amount of Rs. 31,95,42i3l
till date. Though, no buyer,s agreement was executed between the parttcs.
Accordingly, the complainants failed to abide by the terms oI the bookrng

Complaint No. 906 of 202 I
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t6.

17.

application form executed inter-se parties by defaulting in making payments

in a time bound manner as per payment schedule.

In the present case, the complainants booked the aforesaid unit under the

above-mentioned payment plan and paid an amount of Rs. 31,95,423/- against

the total consideration of Rs. 30,71,665/- which is more than sale

consideration and they have paid the last payment on 22.03.2016. In the

instant matter, even after lapse of 7 years from the date of first payment till

the filling of the present complaint, no buyer's agreement has been executed

inter- se parties. The respondent no. 2 has failed to state reasons as to the non-

execution ofthe buyer's agreement and the authority in a rightful manner can

proceed in Iight of the judicial precedents established by higher courts. When

the terms and conditions exchanging (agreement) between parties omits to

speciry the due date of possession, the reasonable period should be allowed

for possession of the unit or completion of the project.

That the authority is of the considered view that the Act, 2016 ensures thc

allottee's right to information about the project and the unit. That knowledge

about the timelines ofthe delivery ofpossession forms an inseparable part of

the agreement as the respondent is not communicating the same to the

complainant/allottee. Further, the Hon'ble Supreme Court in the case of

Fortune lnfrastructure ond Ors, Vs, Trevor D'Lima ond Ors. (12.03.2018'

SC); MANU /SC /0253 /2078 obsetved, that "a person cannot be made to woit

indefinitely for the possession of the Ilats ollotted to them dnd they ore entitled

to seek the refund of the amount poid by them, olong with compensation.

Although we are aware of the fact that when there was no delivery period

stipulated in the dgreement, a reasonable time has to be tdken into

consideration. In the facts and circumstances oI this case, a time period oI

3 years would have been reasonable for completion olthe contract.

Page 14 of20
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18. In view of the above-mentioned reasoning, the date of signing of booking

application form, ought to be taken as the date for calculating due date of

possession. Therefore, the due date of handing over of the possession of the

unit comes out to be 23.03.2018. Further, there is no document placed on

record from which it can be ascertained that whether the respondent no. 2 has

applied for occupation certificate/part occupation certificate or what is the

status of construction of the proiect. It is pertinent to mention over here that

even after a passage of more than 7 years from the date ofbooking, neither the

construction is complete nor the offer of possession of the allotted unit has

been made to the allottee by the respondent no.2. The authority is of the view

that the allottee cannot be expected to wait endlessly for taking possession of

the unit which is allotted to them and for which they have paid a considerable

amount of money towards the sale consideration. Further, the authority

observes that the respondent no. 2 has failed to execute the buyer's agreement

as per the model agreement provided in Real Estate Regulation and

Development Rules, 2017 in according to section 13(1) of the Act, 2016 the

respondent shall not accept a sum more than ten percent of the cost of the

apartment, plot or building, as an advance payment or an application fee, from

a person without first entering into a written agreement for sale. Whereas, in

the instant matter the respondent no. 2 has taken full consideration in the year

2016, without executing the BBA. The relevant section of the Act is as follows:

"Section 73, No deposit or odvance to be taken by promoter
without lirst entering into ogreementfor sale.
A promoter shall not occepta sum more thon ten per cent ofthe cost
ofthe qpartment, plot, or building os the cose moy be, os an advonce
poyment or on opplication fee, from o person without Jirst entering
into q written agreement for sole with such person ond register the
soid agreementfor sole, under ony law for the time being in force.'
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The respondent no. 2 instead of executing buyer,s agreement in terms of the

Act of2016, has executed MOU on 2 S.03.2015, which also does not speciR/ the
due date of handing over of possession and is also not as per the model
agreement to sell provided under the Act and the Rules, thereby violating the
provisions of the Act of 2015. The allottee intends to withdraw from the
project and is well within the right to do the same in view ofsection 1g( 1) of
the Act, 2016.

Admissibility of refund along with prescribed rate of interest: The

complainants are seeking refund the amount paid by them along with interest
prescribed rate of interest. However, the allottee intend to withdraw from the
project and are seeking refund of the amount paid by them in respect of the

subiect unit with interest at prescribed rate as provided under rule 15 of the

rules. Rule 15 has been reproduced as under:

Rule 75, Prescribed rqte ofinterest- lproviso to section 12, section
78 and sub-section (4) and subsection (Z) ofsection 1gl(1) For the purpose ofproviso to section 12; section 1B; and sui-sections (4)
and (7) of section 19, the "interest ot the rote prescribed', shall be he
State Bonkoflndiq highest marginal cost of lending rote +20k.:

Provided thot in case the Stote Bonk of tndio marginol cost of
lending rate (MCLR) is not in use, it sholl be replaced by such benchnork
lending rotes which the Stote Bonk oflndio may fix from time to time for
lending to the general public.

The legislature in its wisdom in the subordinate legislation under thc

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https!//sbi.eo.in,

the marginal cost of lending rate (in short, MCLR) as on date i.e., 1_g.04.2024 is

8.8570. Accordingl, the prescribed rate of interest will be marginal cost of

lending rate +270 i.e., 10.850/o.

20.

21..

22.
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The definition of term 'interest' as defined under section 2(za) of the Act

provides that the rate ofinterest chargeable from the allottee by the promoter,

in case ofdefault, shall be equal to the rate of interest which the promoter shali

be liable to pay the allottee, in case of default. The relevant section is

reproduced below:

"(za) "interest" meqns the rotes of interest poyable by the promoter or
the allottee, as the cqse may be.

Explanotion. -For the purpose ofthis clause-
(i) the rate ofinterest chorgeable from the allottee by the promoter, in cose

ofdefault sholl be equal to the rote ofinterestwhich the promoter shall
be liqble to poy the allottee,ln case ofdefault;

(ii) the interest payqble by the promoter to the ollottee sholl be t'rom the
dote the promoter received the amount or any port thereof till the dote
the omount or part thereof ond interest thereon is refunded, and the
interest payoble by the qllottee to the promoter shall be from the dote
the allottee defoults in poyment to the promoter till the dote it is poid;"

The occupation certificate/completion certificate ofthe project where the unit

is situated has still not been obtained by the respondent/promoter. The

authority is of the view that the allottee cannot be expected to wait endlessly

for taking possession of the allotted unit and for which he has paid a

considerable amount towards the sale consideration and as observed by

Hon'ble Supreme Court of India in lreo Grace Realtech Pvt. Ltd. Vs. Abhishek

Khanna & Ors,, civil appeal no, 5785 of 2079, decided on 71.01.2027

".... The occupation certificote is not qvailable even as on dote, which
cleqrly qmounts to deficienq/ of serttice. The allottees connot be mode
to wait indefrnitely for possession of the aportments ollotted to them, nor
con they be bound to take the opartments in Phose 1 of the project.......

Moreover, the Hon'ble Supreme Court of India in the cases o/ Newtech

Promoters and Developers Private Limited Vs. State of II.P, and Ors.

(supra) reiterated in case of M/s Sana Realtors Private Limited & other Vs

Union of India & others SLP (Civil) No. 13005 of 2020 decided on

12.05.2022. observed as under: -

"25. The unqualified right ofthe allottee to seek refund referred Under Section
1B(1)(o) ond Section 19(4) of the Act is not dependent on any contingenctes
or stipulations thereof. lt oppears thot the legisloture has consctously

24.

25.

Page 17 of 20



_l r* ,'

''',

HARERA
GURUGRAI/ Complaint No. 906 of 2021

provided this right of refund on demand as qn unconditional absolute right to
the allottee, if the promoter Ioils to give possession of the aportment, plot or
building within the time stipulated under the terms of the ogreement
regardless of unforeseen events or stqy orders ofthe Court/Tribunol, which is
in either wqy not attributoble to the ollottee/home buyer, the promoter is
under on obligotion to refund the qmounton demond with interest at the rote
prescribed by the State Government including compensotion in the mqnner
provided under the Act with the proviso that iI the allottee does not wish to
withdrqw ftom the project, he shall be entitled for interest for the period of
delay till handing over possession at the rqte prescribed."

26. The promoter is responsible for all obligations, responsibilities, and functions

under the provisions of the Act of 2016, or the rules and regulations made

thereunder or to the allottees as per agreement for sale under section

11(4)(a). The promoter has failed to complete or unable to give possession of

the unit in accordance with the terms ofagreement for sale or duly completed

by the date specified therein. Accordingly, the promoter is liable to the

allottee, as he wishes to withdraw from the project, without prejudice to any

other remedy available, to return the amount received by it in respect of the

unit with interest at such rate as may be prescribed.

27. Although the scheme that has been chosen by allottee through M0U dared

25.03.2015 gave a mandate to the the developer/company that it shall at the

expiry of 4 years from the date of MOU, by giving 90 days prior notice in

writing, surrender the unitallotted to the allottee and on exercising this option

by the developer/company the allottee shall be obligated to surrender the

unit. The allottees have surrendered the unit on 24.12.2018 and thcrcaftcr

many reminders were sent by them but the same has not been acknowledged

by the respondent/ developer. Even they were paying the assured return till

lanuary 2020 without surrendering the unit which makes the surrender

request of complainant void and makes no impact upon the status of subject

unit.

28. Accordingly, the non-compliance ofthe mandate contained in section 11(a) (al

read with section 18(1) ofthe Act on the part of the respondent is established.
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As such, the complainants are entitled to refund of the entire amount paid by
them at the prescribed rate of interest i.e., @ 10.g50lo p,a. (the State Bank of
India highest marginal cost oflending rate (MCLR) applicable as on date +20lo)
as prescribed under rule 15 of the Haryana Real Estate IRegulation and
Development) Rules, 2017 from the date of each payment rill the actual date
of refund ofthe amount after deduction ofamount ofassured return already
paid. within the timelines provided in rule 16 ofthe Haryana Rules ZO]T ibid.29 The project namely "park street" was registered under section 3 ofthe Act of
2016 vide registration number 4l of2019 dated 30.07.2l1.g,which was valid
up to 31.12.2021,. Thereafter, the completion date was extended of the said
registration certificate vide number 07 of ZO23 dated ll.O4.Zl23,which also
expired on 30.06.2023. Since the occupation certificate of the project has not
been received till now therefore, the promoter is liable to further extension of
the said project. Accordingry, the pranning branch is directed ro take rhe
necessary action as per provisions of the Act of 201d.

G. Directions ofthe authority
30. Hence, the authority hereby passes this order and issues the following

directions under section 37 ofthe Act to ensure compliance of obligations cast
upon the promoter as per the function enfusted to the authority under
section 34(0:

i. The respondent no. 2 is directed to refund the entire paid_up amount i.e.,
Rs.31,95,423 /- received by it from the complainants along with interest
at the rate of 10.9S0/o p.a. as prescribed under rule 15 of the Haryana Real
Estate (Regulation and Developmentl Rures, 2017 fromthe date of each
payment till the actual realization of the amount after deduction of
amount of assured return already paid to the complainant.
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ii. A period of 90 days is given to the respondent no. Z to comply with the
directions given in this order and failing which legal consequences would
follow.

31. Complaint stands disposed of.

32. File be consigned to registry.

Datedt 19.04.2024

ffi
Haryana Real Estate

Regulatory Authoriry,
Gurugram

X}
HARI

(Sa.pfeev Kumar
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