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Member

Complainant
Respondent no. 1

Respondent no. 2

ORDER

1. This complaint has been filed by the complainant/allottees under Section 31

of the Real Estate (Regulation and Development) Act,2016 fin short, the Act)

read with [tule 28 of the Haryana Real Estate (Regulation and Development)

Rules, 201,'7 [in short, the Rules) for violation of Section 11(4)(a) of the Act

wherein it is inter o/ra prescribed that the promoter shall be responsible for

all obligations, responsibilities and functions under the provision of the Act or
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the Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed inter se.

A. Unit and proiect related details.
2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have beren detailed in the following tabular form:

S.

No.
Particulars Details

t. Project name and location "Turning Point", Sector- B8B, Village
Harsaru, Gurugram, Haryana

2. Proiect area 18.80 acres

3. Nature of the prolect Affordable Group Housing

4. DTCP license no. and
validity status

91 of 201,3 dated 26.1,0.2013 valid upto
25.10.2017

5. Name of licensee Vaibhav Warehousing Pvt. Ltd. And 9
others

6. RERr\ registration details Registered
Vide registration no. 21,3 of 201,7 dated
15.09.2017 valid up to 1.5.03.2025 for
area admeasuring 93588.71 sq. mtrs'

7. Unit no. G\z,West End- 7 (3BHK)
(PLC of Rs.2,85,000/- for Club/Pool
facing/Green facing)
fpase 67 of complaint)

B. Unit area admeasuring 899.2? sq. ft. fcarpet area)
fpage 31of complaintJ

9. Allot.ment letter 1,1,.02.201,9

fpage 67 of complaintf_

10. Date of execution of builder
buyer agreement

28.L2.201,8
fpage 29 of complaint)

1.1.. Possession clause 7.L A) Schedule for possession of the said
apartment subiect to timely payment of
amounts due by the Allottee to the
Promoter as Per agreed Payment
plan/schedule, as given in Schedule D of
the Agreement,

The Promoter assures to hand over
possession of the apartment along with porking
as per agreed terms and conditions unless there

is delay due to "force moieure",

Court/Tribunal/NGT 0rders, Government
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Policy/guidelines, decisions affecting the
regular development of the real estate project.
If the completion of the project is delayed due to
the above conditions, then the Allottee agrees
that the Promoter shall be entitled to extension
of time for delivery of possession of the
Apartment......."

(Emphasis supplied)
fpage 3B of complaint)

12. Due date of Possession 28.06.2022
(Fortune Infrastructure and Ors. vs.
Trevor D'Lima and Ors. (12.03.2OL8
- SC); MANU/S0/0253/ZOLB- Hon'ble
Apex Court observed that "a person
cannot be made to wait indefinitely for
the possession of the flats allotted to
th'ern and they are entitled to seek the
refund of the amount paid by them,
along with compensation. Although we
are aware of the fact that when there

developer in view of FIAREI1A

Notification no, 9 /3-2020 in lieu pof
Covid-19)
In view of the above-mentioned
reasoning, the due date for handing
over the possession of the unit comes

out to be 28.06.2022.

rnd circumstances of this case, a time
leriod of 3 years would hav'e been
'easonable for completion of the
contract. Further, an additional
extension of 6 months provided to the

13. Tri-partite Agreement 12.02.2019
fpase 68 of complaint)

14. Date of approval of building
plans

26.1,0.20L3

15. Basic sale consideration Rs.74,81,250 /-
fas per SOA at page 15 of reply)

1,6. Amount paid by the
complainant

Rs.37,75,242/-
fas per SOA at page 15 of reply)

/
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17. 0ccupation Certificate Not obtained
18, Offer of Possession Not offered

B. Facts of the complaint.
3. The complainants have made the following submissions by way filing of this

complaint dated 24.08.2023 and written submissions dated 12.04.2024: -

L That the r:omplainant is an allottee within the definition of "Allottee" under

Section 2[d) of the Real Estate IRegulation and Development) Act, 2016 and

booked a housing unit bearing no. HSG-026-West End-7-GO2 in the project

ofrespondent no. 1.

IL That respondent no.1 is a company dealing in the development of real estate

projects and was developing a project with the name and style of "Vatika

Turning Point" [hereinafter referred to as "Project"), Sector BBB, Gurugram,

Haryana.

That respondent no. 2 is a company that provides housing finance and other

financing solutions and is incorporated under the Companies Act, 2013

having its registered office at Znd floor, Piramal tower, Ganpatrao Kadam

Marg, Lower Parel, Mumbai, Maharashtra- 400013.

That in 2019, the complainant while searching for a residential apartment,

came across the advertisements/brochures/sales representativtls of the

respondernt no. 1 of upcoming housing project namely "Vatika Turning

Point".

That, in grder to persuade the complainant.to book a unit in the project,

respondelnt no.1 offered a scheme of assured rental-No EMI till actual

possession wherein respondent no.1's representatives assured the

complairrant that she would be provided with monthly rentals against the

rent char.ge of her resiclence each month till possession of the housing unit'

It was further assured and represented that if due to any reason, the

construction of the booked unit gets delayed, then the respondent no'1

undertakes to pay the pre-EMI's to the complainant even after May 2022. r'
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VI. That upon various representations made on behalf of the respondent no. 1,

the complainant paid a booking amount of Rs.4,00,000/- on 09.02.2018 for

unit No. HSG-026-West End-7-G02 admeasuring 1,425 sq ft bearing tsooking

ID 1B-02 -0291887. Thereafter, the complainant made further payments in

purview of the payment plan of Rs. 3,50,000 /-, Rs 23,600 /- and Rs. 76,127 /-
on 27.06.201,8, 08.10.2018 and 1.3.12.201.8 respectively. That the

complainant was represented and assured by the respondent no.1 that the

project rn,ould be completed by 2022 and the complainant will be given

possession of the same.

VII. That however, on 08.0 6.2018, the complainant agreed to opt out of pre-

EMI's amounting to Rs.14,500/- on the assurance of the respondent no.1,

that the entire cumulative pre- BMI':s'amount will be deducted by the

respondent no. 1 during the final settlement of the last installment for the

housing unit.

VIII. That on 2t8.12.20L8, the complainant and the respondent no.1 entered into

for sale of the aforementioned housing unit fora builder buyer agreement

a sale colsideration of 11s.84,2 0,025 /- and later, the complainant was given

an allotnrent letter dated 1,1.02.2019 whereby she was allotted unit no.

HSG-026-West End-7-GO2 in the project of the respondent.

IX. That further respondent no.1 persuaded the complainant to avail a home

loan sper:ifically from respondent no. 2, i.e., Piramal Capital and Housing

Finance Limited in order to make timely payments for the unit. Thereafter

the respondent no.2 approached the complainant for the grant of the loan

towards payment of the housing unit and subsequently a tri-partite

agreement dated 1,2.02.2019 was entered between the parties by means of

which the complainant was sanctioned a loan of Rs 75,00,000/- by

respondent no. 2,

ffi
ffi
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X. Thereafter, the complainant was sanctioned a loan of Rs 78,50,41,2/- and

was disbursed a sum of only Rs32,24,001,/- against the said loan amount.

XL That frorn 05.1,t.2021, onwards, respondent no. 2 has already started

deducting the EMI's, from the complainant's bank account irrespective of

the fact that the possession of the housing unit hasn't been handed over to

her. That there was no extension of subvention scheme till the final

completion and handing over of the abovesaid unit to the complainant.

XII. That ther complainant contacted the official representatives of the

respondent company many a times to get the information of the

construct.ion progress but the same was intentionally and deliberately

ignored by the respondent's representatives. Further in 2021, the

complainant got to know that there was no construction going on and the

project vl'as abandoned completely.

XIII. That on 09.09 .2022,the complainant received an email from respondent no.

1 whereitn it was unequivocally informed to the complainant that the project

has been delayed and they are willing to offer the complainant some other

ready to move in project oPtions.

XIV. That the respondent company acted fraudulently intentionally and

deliberat:ely by raising illegal demands time and again for the proiect from

the comprlainant, knowing the fact that the said project had been abandoned

by respondent no. 1 and that construction of the said project had not even

commenced. That the complainant made numerous calls and visited the

office of the respondent no. L multiple times seeking a refund of the booking

amounts paid by her, however respondent no. L paid no heed to her

requests.

XV. That the respondent no.1 was responsible to develop the project in

accordalce with the sanctioned map, layout plan and necessary N0C's and
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approvals, permissions and clearances to the said project within the

subvention period i.e., 05.05 2022.

XVI. That the complainant is a single lady and was unmarried. The respondent

company compelled the complainant to purchase an insurance policy

equivalent to value of the loan availed by the complainant to assure

repayment of the loan in case of her contingent demise. Due to the

abovementioned insurance she has been paying an insurance premium

every mcrnth and has paid a total premium of Rs. 89,1,36 /- tlll date.

Therefore, it is submitted that the complainant is also entitled to

compensation for paying those premiums as mentioned in the case of

'Newtech Promoters and Developers Pvt. Ltd vs State of UP' ancl Others

(Civil Appreal No(s) 6745-6749 of 2O2L).

XVII. That, it is pertinent to mention that the subvention period has already

expired on 05.05.2022 and barring the said date no other date of possession

had beenL mentioned in the builder buyer agreement or the tripartite

agreement signed between the complainant and the respondents.

Nonetheless, in the present case, and it is abundantly clear froln above

mentione,d facts and circuntstances that the set project has been abandoned

and the c,omplainant has been defrauded.

XVIII. That it is abundantly clear that no force majeure was involved, and the

project has been at a standstill for several years. It is submitted that the

complainant has already made a total payment of Rs.8,49,727/- to

respondent no.1 towards the residential unit booked by her. Also, the

complainant had paid a sum of Rs.5,43,213 to respondent no.2 as EMI's

and insurance premium for the loan disbursed by the respondent no. 2 to

the complainant. Despite paying such a huge sum towards the unit,

respondernt no.1 has failed to stand by the terms and condition of the BBA

and the tri-partite agreement entered between the parties.
t/
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XIX. That respondent no.1 is not only guilty of deficiency of service and for unfair

trade practice along with the breach of contractual obligations, mental

torture, but harassment of the complainant by misguiding her, keeping her

in the dark and putting her future at risk by rendering her homeless.

XX. That in view of the aforementioned facts and circumstances, the

complainant is entitled to cancel the booking of the residential unit in

dispute and is also entitled for a refund of the entire money paid by the

Complainant to the Respondents along with interest and costs in

consonance with Section 1B of the Real Estate (Regulation and

Development) Act, 2016.

C. Relief sought by the complainant:
4. The complainant has sought following relief[s):

i. Direct the respondent to refund the entire amount paid by the complainant

to the respondent along with interest;

ii. Direct the respondent no. 2 not to deduct any further EMIs from the

complairrant in lieu of the sanctioned loan;

iii. Direct th,e respondents to pay the complainant Rs.2,00,000/- on account of

litigation costs and harassment.

5. 0n the date of hearing, the authority explained to the respondent/ promoter

about the contraventions as alleged to have been committed in relation to

Section 11(,1) (a) of the act to plead guilty or not to plead guilty'

D. Reply by the respondent no. 1.

6. The respondent no. t has contested the complaint on the following grounds:

a, That "TUIRNING POIN'|" is a residential group housing project being

developed by the respondent on the licensed land admeasuring 18.80 acres

situated at Sector BBB, Gurugram. It is submitted that license no. 91 of 2013

and approval of building plan and other approvals granted for the project

has been obtained on 26.10.201,3 by respondent and the construction

whereof was started in terms thereof.

b. That vide' Notification No. L.A.C. [G)-N.T.L.A.12014/3050 dated 24,1'2.201,4

to acquire land in sectors BBA,BBB,B9A,B9B,95A,95B & 99A for purpose of

construction and development of sector roads was published in newsp up", /
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Dainik f agran on 30.12 .2014. However, it is pertinent to state that the even

though the respondent has received license of the said land however the

land was not acquired by the Authoriry/Government for the purpose of

development and utilization of sector roads and therefore there has been

delay on the part of the state government for acquiring the land for more

than 3 years i.e. till 23.12.201,6.

That, afterr establishment of this Authority, the respondent applied for

registration of its project "Turning Point" and the authority registered the

said projerct vide its Registration No. 213 of 201,7 dated 1.5.09.2017.

That as per clause 7 of the Agreement to Sale executed with the

complainants, the construction of the project was contemplated to be

completed subject to force majeure iircumstances mentioned in clause 9

thereof, which provided for extension of time. It is further submitted that

the present complaint is pre-mature as it is admitted position of the

complainant that the respondent is required to handover the possession of

the said rrnit within 48 months from the date of execution of the builder

buyer ap;reement and therefore filing a pre-mature complaint is not

maintainable and same must be dismissed on the said ground'

That it is the admitted position that the complainant has only macle

payment of Rs. 8,4g,727 f - towards the booking of the said unit which is

around 1,Oo/o of the total sale consideration only. Also, the complainant has

not made any further payment after the year 2018 till date. 'l'hus, the

Complailant has defaulted in making the payment as per the terrns of the

said Agrgement and therefore such frivolous complaint must be dismissed

on the said ground itself.

That the pace of construction and timely delivery of apartments in a project

where ttre majority of buyers have opted for construction linked payment

plan is solely dependent on timely payment of demand raised by the

e.

f.
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developer. If the buyers of apartments in such projects delay or ignore to

make timr:ly payments of demands raised, then the inevitable consequence

is the case of constructir:n getting affected and delayed. [t is submitted that

most of the flat buyers including the complainants, in the Turnitrg Point

Project have wilfully defaulted in the payment schedule which has also

contributed to the delay in the construction activity and affecting the

completion of the Project.

g. That the complainant hzrs delayed and defaulted in making timely payments

of instalrrrents to the respondent. The said delay by the complainant has also

contributed to the delay in completion and possession of the apartment in

addition to other factors beyond the control of the respondent. It is an

establishr:d law, that if one party to the agreement defaults in its obligation

under an agreement, he cannot expect the other party to fulfil its obligation

in a timely manner. A defaulter under an agreement cannot seek remedy for

default against the ottrer for delay. Needless to say that obligation for

payment of the instalments [consideration) was first on the complainants

and then the obligation of the respondent was to complete and hand over

the apartment. Therefore, the complainant cannot allege delay in

completion under the camouflage of refined wordings and misuse of the

process of law.

h. It is submitted that beside the above major default in non-pavment of

instalments by majority of buyers, the demonetization of currenc)/ notes of

INR 500 and INR 1000 announced vide executive order dated November B,

201,6 has also affected the pace of the development of the pro;ect. All the

workers,, labourers at the construction sites are paid their wages in cash

keeping in view their nature of employment as the daily wages labourers"

The effect of such denronetization were that the labourers were not paid

and consequently they had stopped working for the project and had left the

Page 10 of23 /



ffiHARERI\
W* GURUGRAM

Complaint No. 3911 of 2023

i.

project site/ NCR which led in huge labour crisis which was widely reported

in various newspapers/ various media. Capping on withdrawal and non-

availability of adequater funds with the banks had further escalated this

problem many folds.

That it is deemed that prior to making the application for

booking/endorsing, every allottee has visited the project site, seen and

verified the access / approach roads, key distances, looked at the vicinities,

physical r:haracteristic of the project etc. and then filed an application for

allotment. with the OP which factum is also recorded in the builder buyer

agreement executed the complainant. Not only this, basis the individual

requests, the OP also caused site visits for the prospective buyers who had

made recluests for visiting the project site before making application for

allotment. It is submitted that almost all the buyers [including the

complainant) have visited the project site and were aware of the fact that

the project had no direct access road and the OP was working on the getting

a remedy'for the same.

That as far as the service tax is concerned nothing has been recovered

illegally and the same has been recovered in accordance with the rules,

policies, laws prevailing from time to time and deposited to the govt.

account. Since entire money so recovered from the complainants have been

duly deposited to the service tax department and as soon as the concerned

department will release the money, the same will be returned to the

complairtant.

k. That most of the flat buyers in the said project have wilfully defaulted in the

payment schedule which is the main cause of the delay in the construction

activiry and affecting the completion of the project. This wilful default by

the flat buyers is due to the fact that most of them have purchased the flats

as an investment option when real estate market was doing well in the year
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2014.When in the year 201,5-2016 onwards, the real estate market started

facing slowdown, the flat buyers started defaulting in payment of

instalments. The complainant was well aware of the above mentioned facts

and reasons behind the delay in completion of the project. Hence the

present cr:mplaint before this Hon'ble Commission is a malafide attempt to

misuse due process of law and gain unlawful enrichment at the cost of the

OP when the real estate market is down and thus, this complaint must be

dismissecl.

l. That following were the reasons that halted the construction and

development of the prolect as under:

ffi
ffi
s(ls uql

u
t7
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S.No.

1. Notification N
to acquire lanr

purpose ofconr

Dainik Jagran

2. Award No.56 r

Collector Sh.

Haryana for pu

roads in secton

(Important Nt

23.12.2016 lar

purposes of dr

the acquiring
3. The Road co

maintained b

development

Bharatmala Pr

4. The notificati,

Highways in
Road (NH-35

the NHAI
5. The GMDA

and request t
has approached the Administrator,

o direct HSVP/LAO to hand over

HSVP, Gurugram

encumbrance free

Particulars
No. L.A.C. (G)-N.T.L.A.120t413050 dated 24.12.2014

ancl in sectors 88A,888,89A,89B,95A,95B & !)9A for

onstruct and develop sector roads published in nervspaper

rn on 30.12.2014.

<rn dated 23.12.2016 passed by the [-and Accluisition

Kulbir Singh Dhaka, Urban Estates, Gurugram,

rrpose of development and utilization of land fcrr sector

'r; 88A,888,89A,89B,95A,95B & 99A.

ote: We have got license no.91 on26.10.2013 but till
rnd was not acquired by the authorityiGovt fbr

levelopment & utilization of sector roads. Delay for
process was 3 years two months)

by the HUDA/GMDA but the NHAI has plan the 
I

I of Gurugram Pataudi-Rewari Road, NH-352 W under 
I

IPariyojana on 1 1.07.201 8

[ion was published by the Ministry of Road Transport & 
|

r (iazette of India on25.07.2018 that the main 60 Mtr. 
I

I

2 W) near Harsaru Village shall develop &construct by 
I
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possession of land from DwarkaExpressway i.e. junction of 884/888

to Wazirpur Chowk to GMDA so that possession of land may be

handover to NHAI on 08.09.2020.

6. 'fhe DTCP published a notification no.CCP/TODl2}l61343 on

09.02.2016 for erecting transit oriented development (TOD) policy.

Vatika Limited has filed an application for approval of revised

building plan under (TOD) policy 05.09.2017 and paid amount of Rs.

28,21,000/- in Iavor of DTCP.

7. Vatika Limited has filed an another application on 16.08.2021 for

migration ofl8.80Acres of existing group housing colony bearing

license no.91 of 2013 to selting,up mix use under (TOD) policy

s ituated in v i I I age - Hars"aru, &cctgrr8 8 B, Gurugtu-, Elry uou_
8. Vatika Limited has made a request for withdrawal of application for

grant of license for mix land use under (TOD) policy on 03 .03.2022

due to change in planning.

9. The DTCP has accepted a request for withdrawal of application under

(TOD) Policy on 17.08,2021 & forfeited the scrutiny fee of Rs.

19,03,000/-

10. Vatika Limited has filed an application

HUDA, Sector-6, Panchkula, Haryana to

Vatika Limitecl to construct sector roads in

89B.

to Chief Administrator,
grant award in fbvor of
sector 88A, 88B, 89A &

11. land parcel adjoining the

appointed contractor for
No motorable access to site as the 26acre

project was taken on lease by L&T, the

Dwarka Exprerssway & NH 352W

12. Re-routing of high tension wires lines passing through the lands

resulting in inevitable change in layout plans.

13. Various Orders passed by the Hon'ble Supreme Court, NU l,
Environment Pollution Control Authority regarding ban on

construction activities every year for a period of 50-75days in the best

months for construction

D* t" 
"utbreak 

of Covid 19 pandemic, there was a complete

lockdown on two instances, 1. In 2O2O GOI nearly for 6 months

which was extended for another 3 months. 2.In2021, for two months

at the outbreak of Delta Virus

14.

Page 13 of23
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m. That the project could not be completed and developed on time due to

various hjndrance such as government notifications from time to time and

force majr:ure conditions, breakdown of Covid-19 pandemic and other such

reasons, which miserably affected the construction and development of the

project as per the proposed plans and layout plans, which were unavoidable

and beyond the control of the respondent.

n. That due to the loss suffered in the said project, the respondent no. L had no

option but to apply for cle-registration of the said project.

o. The complainants have made false and frivolous allegations against the

respondent, suppressing facts and raising baseless, vague, and incorrect

grounds, None of the reliefs prayed for by the complainants are sustainable

before this Hon'ble Authority in the interest of justice.

7. All other averments made in the complaint were denied in toto.

B. Copies of altthe relevant clocuments have been filed and placed on the record'

Their authernticity is not in dispute. Hence, the complaint can be decided on

the basis 6f these undisputed documents and submissions made by the

parties.

9. Vide proceeldings dated 20.1,2.20?,3, the respondent no. 2 was directed to file

his reply in the registry oI the authority. However, no reply had been filed by

respondent. no,2 despite availing reasonable opportunities. In view of the

same, the ntatter is proceeded ex-parte against respondent no.2.

E. furisdiction of the AuthoritY:
10. The authority observes that it has complete territorial and subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

E.I Territorial f urisdiction:
11.As per notification no. L/92/2017-ITCP dated 1.4.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is
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situated within the planning area of Gurugram District. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint.

E.II Subi ect- matter f urisdiction:
12.Section 11(a)[a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11:,4)[a) is

reproduced as hereunder:

Section 11ft)(a)
Be re,sponsible for alt obligations, responsibilities and J.unctions under the

provit;ions of this Act or the rules and regulations made thereunder or to the

allottees as per the agreement for sqle, or to the association of allottees, as the

case may be, till the conveyance of all the apartments, plots or buildings, as the

case rnay be, to the allottees, or the co\nmon areas to the association of allottees

or the competent authority, as the case may be;

Sectictn 34-Functions of the Authority:

3a(fl of the Act provitles to ensure compliance of the obligations cast utrton the

promoters, the allottees and the real estate ogents under this Act and the rules and

r eg ul atio n s m a d e thereun d er.

13. So, in view of the provisions of the Act quoted above, the authority has

complete jr-rrisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

14. Further, thr: authority has no hitch in proceeding with the complaint and to

grant a relir:f of refund in the present matter in view of the judgemerrt passed

by the Hon'ble Apex Court in Newtech Promoters and Developers Private

Limited Vs State of U.P. and Ors. (Supra) and reiteroted in case of M/s Sana

Realrors Privote Limited & other Vs llnion of India & others SLP (CiviU No.

75005 of 2020 decided on 72.05.2022wherein it has been laid down as

under:

"86. From the scheme of the Act of which a detailed reference has

been made and taking note of power of adiudication delineated

with the regulatory authority and adiudicating officer, what

finally culls out is that although the Act indicates the distinct
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expressions lik'e' refund','interest',' penalty' a nd' co m pensation',

a conjoint reading of Sections 1-B and L9 clearly manifests that
when it comes to refund of the amount, and interest on the

refund emount, or directing payment of interest for delayed

delivery of possession, or penalty and interest thereon, it is the

regulatory authority which has the power to examine and
determine the outcome of a complaint. At the same time, when it
comes to a question of seeking the relief of adiudging
compensation and interest thereon under Sections 12, 1-4, LB and
1-9, the adjudicating officer exclusively has the power to
determine, keeping in view the collective reading of Section 7L

read with Section 72 of the Act. if the adiudication under Sections

L2, 1-4, L8 and 1,9 other than compensation as envisaged, if
extended to the adjudicating officer as prayed that, in our view,

may intend to expand the ambit and scope of the powers and

functions of the adiudicating officer under Section 71 and that

would be against the mondate of the Act 20L6."

15. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the case mentioned above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the refund

amount.

F. Findings on the obiection raised by the respondent.
F.l Obiection regarding force maieure conditions:

16, The respondent-promoter raised a contention that the construction of the

project was delayed due to force majeure conditions such as lockdown due to

outbreak o1 Covid-19 pandemic which further led to shortage of labour and

orders passed by National Green Tribunal [hereinafter, referred as NGT)' But

all the pleas;advanced in this regard are devoid of merit. The passing of various

orders passed by NGT during the month of November is an annual feerture and

the responrlent should have taken the same into consideration befclre fixing

the due date. Similarly, the various orders passed by other authorities cannot

be taken as an excuse for delaY.

17. Further, the authority has gone through the possession clause of the

agreement and observed that no specific time period with respect to handover

of possession of the allotted unit to the complainant had been prescribed.

Therefore, in the case of Fortune Infrastructure and Ors. vs. Trevor D'Lima
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and Ors. (12.03,2078 - SC); MANU/SC/0753/2018, the Hon'ble Apex Court

observed that "a person cannot be made to wait indefinitely for the possession

of the flats allotted to them and they are entitled to seek the refund of the

amount paid by them, along with compensation. Although we are aware of the

fact that when there was no delivery period stipulated in the agreement, a

reasonable time has to be taken into consideration. In the facts and

circumstanc:es of this case, a time period of 3 years would have been

reasonable for completion of the contract.

18. In the presr:nt case, the due date comes out to be 28.12.2021.. That as per

HARERA notification no, 9/3-2020 dated 26,05.2020, an extension of 6

months is granted for the projects having completion/due date on or after

25.03.2020.Thecompletion date of the aforesaid project in which the subject

unit is being allotted to the complainant is 28.1,2.2021 i.e., after 25.03.2020.

Therefore, ern extension of'6 months is to be given over and above the due date

of handing over possession in view of notification no. g /3-2020 dated

26.05.2020, on account of force majeure conditions due to outbreak of Covid-

19 pandemic. So, in such case the due date for handing over of possession

comes out [o 28.06.2,022. Moreover, the circumstances detailed earlier did

not arise at all and could have been taken into account while completing the

project and benefit of indefinite period in this regard cannot be given to the

respondent/builder.

G. Findings on the relief sought by the complainants.
G.I. Direct the respondent to refund the entire amount paid by the

complainant to the respondent along with interest.
G.lI Direct the respondent no. 2 not to deduct any further EMIs from the

complainant in lieu of the sanctioned loan.
j.9. The above-mentioned reliefs sought by the complainant are being taken

together as the findings in one relief will definitely affect the result of the other

relief and the same being interconnected.
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20.0n the basis of license no. 91 of 2013 dated 26.1,0.2013 issued by DTCP,

Haryana, a residential group housing colony by the name of "Turning Point"

was to be developed by the respondent/builder over land admeasuring 18.80

acres situatr:d in Sector BB-B, Gurugram. This project was later on registered

vide registrertion certificate No. 21.3 of 2017 with the authority. After its launch

by the respondent/build,:r, units in the same were allotted to different

persons on vide dates and that too for various sale considerations. Though,

the due date for completion of the project and offer of possession of the

allotted unit comes out to be 28.06.2022, there is no physical work progress

at the site r:xcept for some digging work. Even the promoter failed to file

quarterly progress reports giving the status of project required under Section

l-1 of Act,201.6. So, keeping in view all these facts, some of the allotteers of that

project approached the authority by way of complaint bearing no. 173 of

2027 and 27 others titled as Ashish Kumar Aggarwalvs Vatika Ltd, seeking

refund of the paid-up amount besides compensation by taking a plea that the

project has been abandoned and there is no progress of the project at. the site.

The version of respondent/builder in those complaints was othenvise and

who took a plea that the complaints being pre-mature were not maintainable.

Secondly, the project had not been abandoned and there was delay in

completion of the same due to the reasons beyond its control. Thirdly, the

allotment vyas made under subvention scheme and the respondenl-/builder

had been paying Pre-EMI interest as committed'

Z1,.ltwas pleaded by respondent no. 2 that it advanced loan against the allotted

unit leading to execution of tripartite agreement between them. But the

primary responsibility to pay the loan amount was that of the

complainant/allottee. So, in case of refund of any amount, the same may be

paid to it against the loan amount so disbursed and the remainder, if any be

paid back to the complainant/allottee.
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22.During the proceedings held on 12.08.2022,the authority observed & directed

as under:

a. Interim RERA Panchkula issued a registration certificate for the above

projr:ct being developed by M/s Vatika Limited in the

fornr REP-lll prescribed in the Haryana Real Estate [Regulation and

Development) Rules, 20t7 vide registration no. 21.3 of 20L7 on

1,5.09.20L7 valid up to 15.09.2025 under section 5 of the Act ibid. But in
spite of lapse of more than 4 years since grant of registration, It w'as

alleged by the counsel of complainant that there is no physical work
progress at site except for some digging work and appears to be

abandoned project. No quarterly progress report is being filed by the
prornoter giving the status of work progress required under section 11 of

the l\ct, 20L6.
b. The license no.91 of 2013 granted by DTCP has expired on 26.10.201,7 and

the s;ame is not yet renewed/revived;while BBA has been signed declaring
the validity of license. It becomes amply clear that the promoter is not only

defaulting/omitting in discharge of its obligations under the Real Estate

(Regulation and Development) Act, 2016 but at the same time, violatrng

the provisions of the Haryana Development and Regulation of U rban Area,

Act 1975 also.
c. The authority directed the respondent to furnish the details of bank

account along with the statements of all the accounts associated with these

prolnoters.
d, In order to safeguard the interest of the allottees and keeping in view the

abo,ye facts, the authority exercising its power under section 36 of the Act,

directs the promoter's M/S Vatika limited to stop operations from b;rnk

accounts of the above project namely "Turning Point"'

e. Therefore, the banks are directed to freeze the accounts associated with

the above-mentioned promoters in order to restrict the promoter from

further withdrawal liom the accounts till further order.

23.ltwas also observed that work at the site is standstill for many years. So, the

authority decided to appoint Shr. Ramesh Kumar DSP [Retd.) as an enquiry

officer to enquire into the affairs of the promoter regarding the project' It was

also directerd that the enquiry officer shall report about the compliance of the

obligations by the promoter with regard the project and more specifically

having regzrrd to 70o/o of the total amount collected from the allottee[s) of the

project minus the proportionate land cost and construction cost whether

deposited in the separate RERA account as per the requirements of the Act of

Zol6and Rule s201,7.He was further directed to submit a report on the above-

mentioned issues besides giving a direction to the promoter to make available
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books of accounts and other relevant documents required for enquiry to the

enquiry officer in the office of the authority. The company secretary and the

chief financial officer as well as the officer responsible for day-to-day affairs

of the project were also directed to appear before the enquiry officer, They

were further directed to tlring along with them the record of allotment and

status of the project.

24.1n pursuan(:e to above-mentioned directions passed by the authority and

conveyed to the promoter, the enquiry officer submitted a report on

1,8.10.2022. It is evident from a perusal of the report that there is no

construction of the project except some excavation work and pucca labour

quarters built at the site. Some raw material such as steel, dust, other material

and a diesel set were lying there. It was also submitted that despite issuance

of a number of notices w.e.f. 1,7.08.2022 to 18.10.2022 to Mr. Surender Singh

director of the project, none turned up to join the enquiry and file the requisite

information as directed by the authority. Thus, it shows that despite specific

directions of the authority as well as of the enquiry officer, the promoter failed

to place on record the requisite information as directed vide its order dated

1.2.08,2022. So, its shows that the project has been abandoned by the

promoter. [iven a letter dated 30.09.2022, filed by the promoter con[aining a

proposal for de-registration of the proiect "Turning Point" and settlement

with the existing allottee(sJ therein has been received by the authority and

wherein following prayer has been made by it:

i. Allow the present proposal/application

ii. Pass an order to de-register the project "turning Point" registered vide

registration certificate bearing no. 213 of 2017 dated 1,5.09.201,7.

iii. Allow the proposal for settlement of allottees proposed in the present

application.
iv. To pass an order to club all the pending complaints/claims with respect

to the project "turning Point" before the ld. Authority in the present

matter and to decide the same in the manner as the ld. Authority will

approve under the present proposal. /
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v. To pass any other relief in the favour of the applicant company in the
interest of justice.

25. Thus, in view of the proposal given by the promoter to the Authority on

30.09.2022 and corroborated by the report of enquiry officer dated

18.1,0.2022, it was observed that the project namely "Turning Point" was not

being developed and had been abandoned by the promoter. Even he applied

for de-registration of the project registered vide certificate no. 21,3 of 201,7

dated 15.09.2017 andwas filing a proposal for settlement with the allottees in

the project by way of re-allotment or by refund of monies paid by them. So, in

view of the stand taken by the developer while submitting proposal with

authority on 30.09 .2022 and the report of the Enquiry Officer, it was observed

that the project has been abandoned. Thus, the allottees in complaintbearing

no. 173 of 2027 and 27 others titled as Ashish Kumar Aggarwal vs Vatika

Ltd.were hr:ld entitled to refund of the amount paid by them to the promoter

against the allotment of the unit as presclibed under Section 1B[1)[b) of the

Act, 2016 prroviding for refund of the p{id-up amount with interest at the

prescribed rate from the date of each paynlent till the date of actual realization

within the timeline as prescribed under Rule t6 of the Rules, 201,7, ibid. A

reference to Section 1B(1)(b) of the Act is necessary providing as under:

18. lf the promoter .fails to complete or is unable to give
possession of an aportment, plot or bullding,
(a.l ..........'. ...,',...'.').','.
(b,l due to discontinuance of his business as a developer on

account of suspension or revocation of the registration under
thls Act or for any other reason,
he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the proiect, without preiudice to any
otther remedy available, to return the amount received by him in

re:spect of that apartment, plot, building, as the case may be, with
interest at such rot(; as may be prescribed in this behalf including
compensation in the manner as provided under this Act."

26.\t is proved from the facts detailed above and not rebutted by the developer

that the project has already been abandoned and there is no progress at the

spot. The developer used the monies of the allottees for a number of years
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without initiating any work at the project site and continued to receive

payments against the allotted unit. So, in such situation complainants are

entitled for refund of the paid-up amount i.e., Rs. 37,75,242/- from the

developer with interest at the rate of 10.85% p.a. [the State Bank of India

highest marginal cost of lending rate IMCLRJ applicable as on date +2o/o) as

prescribed under Rule 15 of the Haryana Real Estate [Regulation and

Development) Rules,20lV from the date of deposit till its realization within

the timelines provided in rule 16 of the Haryana Rules, 20L7 , ibid.

27 . Out of total amount so assessed, the amount paid by the bank i.e., respondent

no.2 be refunded first in the bank and the balance amount along with interest

will be refunded to the complainant. Further, respondent no. 1 is directed to

get the NOC| from respondent no. 2 and give it to the complainant within a

period of 30 days of this order.

G.III Direct the respondents to pay the complainant Rs.2,00,000/- on
account of litigation costs and harassment.

28. The complainant is seeking the above mentioned relief w.r.t. compensation.

The Hon'bler Supreme Court of India in Civil Appeal nos. 6745 -67 49 of 2021

titled as M/s Newtech Promoters and Developers Ltd. V/s State of UP &

Ors.(supra'f, has held that an allottee is entitled to claim compensation and

litigation chrarges under Sections L2, 14, 18 and Section 19 which is to be

decided by the adjudicating officer as per Section 71, and the quantum of

compensation and litigation expense shall be adjudged by the adjudicating

officer having due regards to the factors mentioned in Section 72. The

adjudicating officer has exclusive jurisdiction to deal with the complaints in

respect of compensation and legal expenses. Therefore, the complainant may

approach thre adjudicating officer for seeking the relief of compensation'

H. Directions of the authoritY
29. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations cast
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upon the promoter as per the function

section 3a[f):

i. The respondent no. 1 is directed to

37,75,2+2/- received by it from the

along with interest at the prescribed

date of deposit till its realization.

ii. Out of the total amount so assessed

respondent no.2 be refunded first in

along with interest will be refunded

iii. The respondent no. 1 is directed to

and give it to the complainant within

iv. A period of 90 days is given to tt

directions given in this order and

follow.

allotteer.

30. Complaint stands di

31. File be consigned to

The respondent no.L is directed not t

unit before full realization of the am

transfer is initiated rnrith respect to

that property shall be first utilized

V.

of.

Dated: 1-5.05.2024

Complaint No. 3911 of 2023

ntrusted to the authority under

fund the paid-up amount i.e. Rs.

mplainant against the allotted unit

te of 10.85% per annum from the

the amount paid

the bank and the

by the bank i.e.,

balance amount
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)ndent to comply with the

which legal consequences would
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