
ffiHARERA
ffi. GUnuenAM

HARYANA REAL ESIATE REGUTATORY AUTHORIIY
GURUGRAM

ERfl'"n T-rrwr ftftqrqa; yrfufiyur, {Frrrq
New PWD Rest House, Civil Lines, Gurugram,Haryanl___aqr jq.*. frarw fO,frfea a6g dirqrun

An Authority constituted under section 20 thp Real Estate (Regulation and Development) Act,2016
q-livcr (frf*ara 3it{ fufirO 3rftft{r, 2otof,r qrr 2ot srf,rrd zrfud crfufilur

PROCI]EDINGS OF THE DAY L2

Day and Date Wednesday and 15.05.2024

Complaint No. CR/s366 /2022 Case titled as Jogar Devi VS
Venetian Ldf Projects Llp

Complainant

Represented through

Iogat Devi

Shri Akash Gupta Advocate

Respondent Venetian Ldf Projects Llp

Respondent Represented through Ms. Tanya Advocate

Last date ofhearing L0.04.2024

Proceeding Recorded by 
I 
Naresh Kumari and HR Mehta

Proceedings- cum-o.Au,
L. The present complaint has been filed by the complainant/allottee under

Section 31 of the Real Estate fRegulation and Development) Act, 2016 (in
short, the Act) read with Rule 2B of the Haryana Real Estate (Regulation and
Development) Rules, 2C117 (in short, the Rules) for violation of Section
11(a)(a) of the Act wheru'in it is inter alra prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions under the
provision of the Act or the Rules and regulations made thereunder or to the
allottees as per the agreement for sale executed inter se.

Unit and Proiect related details-

l s.wo. l partiautar 
,

I Inroiect I I

| 2. I Nature of the proiect I Commercial
| 3. I DTCP license no. I tZ of 201,3 dated 15.03.2013
! 4. i RERA Registered/ not I Lapsed proiect i

I I 
registered 

I 
Registered vide registration ,o. 

i

| | 1310/4^2/2019 dared 1,6.01,.201,9 vatid i

| | | upto 30.09.2020 i

nu,ritno.- lvi,tM i

B3 Avenue, Sector 83 Gurugram.

Commercial
12 of 201,3 dated 15.03.2013
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o. unrt admeasunng area
(MOU at page no. 15 of complainrJ

7. Date of MOU 23.08.201,4

eeeu !o._11p1 .o-p !e!!l -23.08.2017
(Deemed to be 3 years from date of
execution of MOUI

B. Due date of possession

9. Assured return Article 3.
"Till the notice of offer of possession is issued, the
developer shall pay to the allottee an assured
return at rate of Rs. 80/- per sq. ft, per month of
super area of premises per month.
After completion of construction, till tenant is
inducted possession is delivered to tenant and
lease commences and rental is received by the
allottee from the allottee, the developer shall
pay to the allottee an assured return @ Rs.

66.65/- per sq. ft. per month of super areo of
premises per month. For a period of 3 years."

fPage no.17 of complaint)
10. Total sale consideration

[BSP)

15,00,000/-

[Page no. 15 of complaint)

11. Total amount paid by thf
complainant

1,5,55,620/-

fPage no. 16 of complaint)
1,2, 0 ccupation certificate Not obtained
13. 0ffer of possession Not offered

14. Date of final judgement
in previous complaint
no.L73/ZOLB--Relief
of Refund, assured
returns and
possession[in
alternative) being sought

27.11.20L8
(Direction to complainant to approach
the appropriate forum as Authority had
no jurisdiction to deal with relief of
assured returns with a direction to the
respondent to complete construction as
per MOU being executed between the
parties and fulfil its committed liability)

fPase no.24 of comolaint]

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016
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Relief sought by the complainant - Direct the respondent to refund entire
paid-up amount along with prescribed rate of interest.
2. However, an application dated zg,oz.zozg has been filed by the

respondent challenging the maintainability of present complaint on
the ground of res judicata wherein it is alleged by the respondent that it is
an admitted fact by the complainants that a complaint bearing no.
CR/173/201.8 had been previously filed by the complainant before this
Authority seeking the relief of refund, assured return and possession fin
alternative to refundJ. It is stated that the Authority vide its order dated
27.11.201,8 directed the respondent/builder to complete the construction
work within the time frame as per MOU and fulfil his committed liability. It
is further stated that withdraw[ng from the project and continuing in the
project are two distinct reliefs and after direction for completion of the
project was made in the previoup case, under no circumstance can refund be
sought in the present complaint, Also, the order dated 27.11.2018 was not a
conditional order giving liberty tp the complainant to seek refund, Therefore,
it is pleaded by the respondent that no cause of action whatsoever persists
in favor of the complainant to filp the present case.

3. A reply to the said application has heen filed by the complainant dated
L8.O7.2O23 wherein it is stated by the complainant that the issue raised in
the previous complaint was to rpcover the assured return amount from the
respondent but the issue in thg present complaint is to get refund of the
entire sale consideration amounf along with interest from the respondent. It
is further stated that both the (omplaints have been filed with a different
cause of action and moreover irJr previous complaint, the Authority had no
jurisdiction to grant the relief sotrght by the complainants. It is further stated
that the complainants had waitQd for 5 long years to get the delivery of the
said unit but the respondent hafl not fulfilled its committed liability as per
MOU and did not comply with [he order of this Authority. Therefore, the
application filed by the responflent is liable to be dismissed and present
complaint should be proceeded further in the interest of justice.

4. Issue involved- Whether lhe present complaint filed by the
complainant is maintainable qr not ?

On 10.04.2024, the arguments of both the parties were heard and order was
reserved on the point of maintaipability. thereafter, the matter was listed on
15.05.2024 for pronouncement of order on maintainability.

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016
t-dqqr (Rfrq-ra 3it{ forrr1 3rft'frrrr, 2016*l trKT 2ot'3r+rrd zrfua mfur'{ur
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ngs ot the Authori er gorng through the wr as rvell as rrerbal
submissiclns of both the parties, the Authority observes that a complaint vide
CR No. 17 3 of 2018 had earlier been filed between the same parties and the
relief sought in the complaint was as under-

i. Amount paid for 250 sq.ft.virtual space, i.e., Rs.15,55,620f -

ii. Assured return amount from January t7 to Iuly 15 @
Rs.10,000 /- for each month amounting to Rs,1,30,000/-.

iii. I'DS not deposited to IT department for financial year 201,6-
1.7 , i.e., Rs.18,000/-

iv, Interest @ 12oh for 1,6 days for the month of ]uly, 201,7, i.et.,

Rs.9,086/-.
v. Interest @ 1,2o/o from August 201,7 to March 2018, i.e.,

Rs.1,36,920 / -. I'otal amount being Rs.1B,4B,996 / -.
vi. Rs.11.06,1,72/- due to the petitioner as on March 201,8 or to

provide possession of the unit having super area of
approximately 250 sq. ft. in the said complex and a

compensation of Rs.3,00 ,000 /- for mental agony, harassment
and loss suffered. Also, to award the costs.

The oper;rting part of the order passed by the Authority on27.11.2018 is as
under:

"23.

(ii) Complainant entered into an ossured return scheme + plan for
prospee:tive owning of the area (notspecified in MOU), However, no specific
date for grant of possess:ion has been placed on record, it is only M0U which
cannot be treated to be a contractual agreement between the parties.
(iii) As alreody decided by the Authority in complaintno. 141 of 2018 titled
as Brhimjeet versus M/s Landmark Apartments Pvt. Ltd. no case is made
out by the complainant. Counsel for respondent has placed on record a

Supreme Court judgment dated 25.7.L997 vide which he has pleaded the
doctrine of precedent. Since the authority has taken a view much earlier as

stated above, the authority cannot go beyond the view already taken.
(iv) In such Wpe of assured return schemes, the authority has no
jurisdiction, as such the complainant is at liberty to approach the
appropriate forum to seek remedy. However, at the instqnce of the
complainant, a direction is issued to the respondent/builder to complete
the construction work within the time framed as per M)U and fulfil his
committed liability,
24. The order is pronounced.
25. Case file be consigned to the registry."

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016
q-{ro @Bl-ra dlr furrsl rfufqs, 2o16fr qrr 2ot.3rfrrrd qfa-a crfu6-{ur
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The Authority observes that a detailed order on merits has already been
passed on 27.1"J,.2018 between the same parties on same subject matter
litigating under same title after considering facts of the case. Further, the
relief of refund was already pressed by the iomplainant in the former case.
While deciding the former complaint case no. LT3 of zo1,B, the Authority
gave liberty to the complainant to approach the appropriate forum for
redressal of his grievances. In ca$e the complainant was dissatisfied with the
order of the Authority, he was free to file an appeal against the said order
before the appropriate forum.

The Authority is of the view that it cannot re-examine a case that has already
been conclusively decided by the same forum, involving the same parties,
subject matter, and under the SarDe title. The Authority tact<s the jurisdiction
to review its own order as the er in issue between the same parties has
been heard and fin_ally decidea by this Authority in the former complainr
case no. 173 of 201,8. No doubt, ohe of the purposes behind the enactment of
the Act was to protect the inter$st of consumers, However, this cannot be
fetched to an extent that basic principles of jurisprudence are to be ignored.

It is also observed that a subs uent complaint on same cause of action is
barred by the principle of res-ju
Code of Civil Procedure, 1908 (C
for ready reference:

icata as provided under Section lL of the
C). Section 11 CPC is reproduced as under

"77. Res judicata,-No Court
matter directly and substan

ll try any suit or issue in which the
lly in r'ssue has been directly and

substantially in issue in aformer it between the same parties, or between
parties under whom they or any
title, in a Court competent to try

thern claim, litigating under the same
'h subsequent suit or the suit in which

such issue has been subsequen
decided by such Court.

raised, and has been heard and finatty

0. Although the provisions of the
strictly not applicable to the p

(Emphasis supplied)

e of Civil Procedure, 1908 (CPC) are,

il Estate (Regulation and Development) Act, 2016
2016f,I qRr 20t'rf,rra zrPra srfofi{ur

ings under the Act, save and except
certain provisions of the CPC, w
the Act, yet the principles provid

ch have been specifically incorporated in
therein are the important guiding factors

and the authority being bound by e principles of natural justice, equity and

An Authority constituted under section 20 the
t1-drcr lBFl-ra 3lt{ h-ors)
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CPC as may be necessary for it
bar in applying provisions of C

provision is based upon justice,

dismissed being not maintainab

an(r aqopr sucn established prinEiples of
do complete justice. Moreover, there is no
to the proceedings under the act if such

uity and good conscience. Thus, in view of
rovisions, the present complaint stands
e. File be consigned to the registry.

ok
M
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