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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

HAEER&
1. rhis order shall ditp?sq of t9t'q?qPPnl"titled 

as above filed before

this authoritv in F"Vc\dLld#sbdidn31 of the Real Esute (Regulation

and Development) Act, 2016 (hereinafter referred as "the Act'l read with

rule 28 of the Haryana Real Estate (Regulation and Development) Rules'

2017 [hereinafter referred as "the rules"J for violation of section 11(4)(a)

oftheActwhereinitisinteraliaprescribedthatthepromotershallbe

responsible for all its obligations' responsibilities and functions to the

allottees as per the agreement for sale executed inter t" Ot*"?:r:T:A

NAME OF THE
BUILDER

VATIKA INXT CITY CENTER
PROJECT NAME

Ms. Rashi Arora

Ms. Ankur BerrY
cR1247212022

Ms. Rashi Arora

Ms. Ankur Berry9A
cR1241512022

Ms. Rashi Arora

Ms. Ankur Berry
Fleming Credits Ltd

s director Aditya Chughgh its director Aditya Chugh
cR/2443 /2022

'h
Member

Shri Sanjeev Kumar Arora

I Complaint no. 2412 of 2022 and

2 others
I

lDate of decision:

VATIKA LTD.

I
Case title APPEARANCE

Rohit Khanna V/s
Vadka Limited.

Rohit Khanna V/s
Vatika Limited

I

CORAM:
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2. The core issues emanating from them are similar in nature and the

complainant[sJ in the above referred matters are allottees ofthe projects'

namely, 'VATIKA INXT CITY CENTER' being developed by the same

respondent promoters i'e', M/s Vatika Ltd'

3. The details of the complaints, reply to Status, unit no., date of agreement,

& allotment, due date of possession' offer of possession and relief sought

are given in the table below:

CITY CENTER"

02, Gurugram.

Proiect Name
and Location

plete the
Possession
Clause The develoPery holl cot cons :tion ofthe soid comPlex within

s ogreement Furthet the

n signing of this ogreement' the

yment os Per onnexure A Per sq--

tmitted return for fie Period oJ

3 yeqrs lrom t

allottee has Po
developer furt,
ft of suPer are
construction,\
overrun in col'

lne auaa

id full st

her undt
operm
uhich th
npletlon

1le conside
o-rtokes to

trotion o

moke po.

cub
lca
nti

i acceou. ln the event of o time

nolex the developer shall contnue to
.-.d ac.,ro.l rpturn unttlthe unit is

_l
d

luu
. tht
ithi
for

? soit
nmepoy to tne ollovLee Lne

^ff...a hD rhp dpvcloD
il.12+tslzozz ckl2443l2ozt

Assured
return clause

cR/24121

i, onouu i, 
"nrirrca.l

for assured return 
1

w.e.f 16.10.2009 @ 1]

lzal- pe, sq fi. till

I comPletion of building

lond I 65/' Per sq. 1t

I ofter comPletion

completion of building

and 1 65/' Per sq. fi'
after comPletion.

,o"r**",i*lu
for ossured return

w.e.f. 03.05.2010 @ I
71.50/'Per sq. ft. till
completion of building

and 1 65/' Per sq. ft'
after comPletion

ent tt refund the am"unt paid by the
completion
certificate

Not obtained

lsp rndRelief Sought 1. Direct the r(

comDlainant, .lr4clron 1t cP''lz++zlzozz
cRl2412/2022 CRComplaint no

i20 admeasuring 500

sq. ft.

lDs.47 ofcomplaintl
Unit no.

-408, 

4,n floor, block B

[pg. 43 ofcomplaint]

323,3e tloor, DlocK t'

[pg. 46 ofcomplaint]

Page2 of26
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4. It has been decided to trea

compliance of

promoter/resPo

the authority to

promoters, the all

and the regulation

5. The facts ofall the

similar. Out of the a

CR/2412/2022 titled as Rohit Khanna V/s

Vatika Limited'are being taken into consideration for determining the

rights of the allottees qua refund of the paid up amount'

Unit and Proiect related details

The particulars of unit details, sale consideration' the amount paid by the

complainants, date of proposed handing over the possession' date of

buyer's agreement etc, have been detailed in the following tabular form:

CR/2472/2022 titled as Rohit KhannaV/s

Vatiko Limited'

aints as an application for non-

n the Part of the

the Act which mandates

tions cast uPon the

nts under the Act, the rules

E'
inants/ allottees are also

the particulars of lead case

16.10.2009

2B of comPlaint

22,04.2010

21 ofcomplain!

03.05.2010

22 ofcomplaint
76.10.207222.04.207303.05.2013

139,00,000/-

[pg.30 ofcomPlaint]

t 20,00,000/-

[pg. 24 of comPtaint]

{ 20,00,000/-

[pg.25 ofcomPlaint]

Totat sale
consideration

139,00,000/-

30 ofcomPlaint

{ 20,00,000/-

24 of comPlaint

120,00,000/-

25 ofcomplaint'
{5,8z,soo7- paio titt

01.05.2 018

annexure R2 of re

{fr5b,ooo/- paid titt
09.2018

irs,ooo/- pala titl
01.08.2018

annexure R2 o(

:ctiot

ceo

I est:

A.

6.

Page 3 of 26

Date ofBBA

Amount
I to.t

Assured
return

I Complaint no. 2+12 of 2022 and
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Particulars

Vatika lnxt City Center at Sector B3'

Gurugram, Haryana
Name ofthe Project

Commercial colonYNature ofthe Proiect

Project area

2007 dated 19.11.2007 license

from commercial in residential

commercial Plotted colonY vide

t3.70.2022.

DTCP license no.

tech Pvt. Ltd.
Name oflicens

Date of
agreement

Date of addendum

17.09.2073 (project changed tuom trade

centre to lnxt city centre)

[pg.43 ofcomplaint]

Relocation of u

The developer shall complete the construction

oI the said complex within 3 yeors from the

ttote ol execution of this agreement Further

the otiottee has poid futt solg:9nsllerololln

Possession clause

P age 4 of Zb

I Complaint no.2412 of 2022 and

I 2 oth"ts

lDetails

6. I nnna negisP${ not
] 

Not neBistered

7. buyer 
lo3.os.zo10
I JPg.22 of complainrl

B,

Tfo& 4,h floor, block B
q Unit no.

(page 43 of complaint]
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nfrng of.-frs agre"t*nt the developer

further undertakes to mqke poyment as per

onnexure A per sq. ft. ofsuper areo per month

by way of committed return for the period of

construction, v,thich the ollottee duly occepls.

ln the event of a time overrun in completion of

the soid complex the developer sholl continue.

to Dav to thte ollottee the within menlrcned

ossured ,eturn until the unil is offered by Lhe

d eveloper for Posse ss i o n'

Due date ofPossession

Date ofaddendum to

agreement w.r't. i

for ossured return w e-f

71.50/- Per sq. ft till
and I 65/- Per sq ft'

Assured retu

Total Sale Co

Paid uP amount as Per

01,08.2018assured return Paid till

Assured return Paid r 31,85,000/-

[annexure R2 of reply]

Page 5 of26

I Complaint no 2+l2of2022and II z others I

lor.os.zot:
I

I Not dated

I [pg. +o of comPlaint]

14.

15. I 
i 20,00,000/-

| [pg. 25 of comPlainr]

lb. I 
r zo,oo,ooo/-

| [pg. 25 of comPlaint]

Not offered
17. Offer ofPossession

18. OccuPation certificate I Not obtained

19.

20.
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B. Facts of the complaint

7. The complainant has submitted as under:

a. That the complainant is a law-abiding citizen of tndia' currently

residing at F-612, DLF City Phase-1' Gurugram' Haryana-122003'

That the respondent is inter-alia engaged in the business of

construction and development of commercial as well as residential

real estate projects. The re-sPondent as part of its commercial

operations is engaged

pro,ect in the name of

83, Gurugram, H

subiect matter

b. The resPond

from its regi

Block-A,

present comP

respondent as th

and defrauded the co

unit till date

nt of a commercial residential

E CENTRE" situated at Sector-

XT CITY CENTRE" which are

unal.

carrying out its activities

Centre, Ground Floor,

- t22OL2' That the

mplainant against the

-planned manner, cheated

hard-earned moneY and have

:es by not

ly failed tc

ln this regard, it is submitted that the respondent was under a

contractual obligation to firstly deliver the possession of the unit on

or before expiry of 36 months from the date of the builder - buyer

agreement and secondly, to continue paying monthly assured

returns to the complainant as per the terms of the contract till the

possession ofthe unit allotted to it was delivered to the complainant

Page 6 of 26

Complaint no. 2412 of2022 and
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after obtaining necessary certificates and permissions from the

concerned authorities including but not limited to occupancy

certificate as well as competition certificate' The material breaches

committed by the respondent along with the malicious conduct has

causedwrongfullosstothecomplainantandwrongfulgainstothe

respondent, which has constrained the complainant to approach this

d. ln regard to the afo itted that sometime in the Year

2010, the respondent i vertisement of launching of its

forthcoming com Trade Centre" situated at

Sector-83,
inant and his wife i e ,

Mrs. Vandan
ement, came ln

contact with es of the respondent

Khanna with mpletion of the Pro,ect

and swift delive on time.

e. During several meetin piace beween the complainant'

his wife i.e.
representatives of the

respondent it

i.e. Mrs. V

of the unit as per the schedule the respondent shall ensure timely

payments of the assured returns'

That the complainant and his wife i'e' Mrs' Vandana Khanna' trusting

and believing completely in the words' assurances and towering

claims made by the respondent' fell into their trap and agreed to

Complaint no 2412 of2022 and

2 others

who embar d his wife i e. Mrs' Vandana

Page7 of26
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book a commercial unit in the proiect namely "Vatika Trade Centre"

ofthe resPondent.

On Z2ndApril 2010, a builder buyer agreement ("BBA"] was duly

executed between Mrs. Vandana Khanna wife ofthe complainant and

the respondent wherein Mrs Vandana Khanna was allotted a unit no'

1542 located on 15th floor, tower no A admeasuring 500 sq feet

super area (Approx.) in the proiect namely "Vatika Trade Centre"

situated at Sector- 83, Gurugram against a total sale consideration of

{20,00,000/- whi.t *"'ffi at a rate of {4'000/- per sq' ft'

n of the agreement the wife of

ianna immediatelY Paid a sum of

Unfortunately, till date the possession of the unit has not been

handed over by respondent to the complainant' moreover the

respondent has stopped answering the calls of the complainant and

has even failed to inform the complainant as to when the possession

ofthe unit shall be delivered'

Complaint no. 2412 of 2022 and

2 others

h. It is submitted

complainant i.

120,00,000/-

cheque no.

which fact h

clause 2 of the

l. lmperatively, as

committed to comp

of the unit wi

the BBA. Th

deliver the

deration amount vide

wn on HDFC Bank,

the resPondent under

BA, the respondent had

on and deliver the Possession

the date of execution of

r a contractual obligation to

Iunit by 22nd APril 2013'

Page 8 of26
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i.

I.

k.

Subsequently, on 17.11'2011' an addendum to the BBAwas executed

between Mrs. Vandana Khanna and the respondent wherein the unit

initially allotted to the Mrs Vandana Khanna in terms of the BBA was

relocated and shifted to another proiect of the respondent namely

"VATIKA INXT CITY CENTRE" (hereinafter referred to as 'the

proiect'). It is submitted that even though an addendum was

executed nevertheless the terms and the conditions ofthe BBA which

remaining unchanged continued to remain in in force and

"r:a'fa

contractually bounded ffi
ltiSfurthersubmittedthatasperannexure-Aofaddendumto

builder buyer agreement, the respondent committed and promised

to pay Mrs. Vandana Khanna an assured return an assured monthly

rent of {71.50/- per sq ft till the completion of the building and

further {65/- per sq ft' after the completion ofthe building'

Subsequently, in terms of the addendum the respondent unilaterally

and arbitrarily issued a purported letter dated 31st July 2013 to Mrs

Vandana Khanna wherein the respondent changed/ shifted the

:':l;1T:ffi niB"ffi 
'--q':l:.1";1H:ri:1;"; ;; GU[tbiG Fiql"ot n"*"tv Vatika rNXr cirv

Centre situated at Sector-83' Gurugram' Haryana'

m. It was fufther stated in the purported letter that all the rights' title

and interest of Mrs' Vandana Khanna in the BBA stands transferred

to new allotted unit no' 323 on 3rd floor of block' B' In this respect'

it is submitted that the respondent in the said letter assured Mrs'

VandanaKhannathattheproiectwillbeoperationalbythesecond
PaEe 9 of 26

Complaintno 24l2 of 2022 and'

2 others
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quarter of next year, which later turned out to be nothing but a false

promise and assurance by the respondent'

n. Mrs. Vandana Khanna on receipt of the letter along with the

complainant immediately approached the respondent and objected

to such unilateral allocation and directed the respondent to restore

the original contractual understandings and arrangements'

However, no heed was paid- by the respondent to obiections and

request of the complainani an(Mrs Vandana Khanna Consequently'

Mrs. Vandana xh"nn" "-$ffimplainant 
in order to secure its

investment had no option but to accept such reallocation ln fact'

o.

lllvgStrrrErrr

even though the reallocation was accepted' nevertheless the

respondent continued to be bound by the terms and conditions of the

BBA which governed the rights and obligations of both the parties'

On 23.07 zll4,Mrs' Vandana Khanna requested the respondent to

transfer/assign her rights, title and interest in the unit in favor of her

t r.brnd i."., M.I$ffigfffijrEird' Mrs' Vandana Khanna

"*".u,"d "nd 
i.ru.)*SX# deed as well in favor of the

::'":ffi '"s"#ffisffi :,H:::il:T:J::
ra,rnn, uia" Gld[tdhl&PL#]oMaccepted the request or

Mrs. Vandana Khanna and made necessary endorsement in the

builder buYer agreemenL

p. It is submitted that despite executing the BBA and representing that

the possession of the unit will be delivered in the contractual period

the respondent failed to deliver the possession of the unit to the

complainant, thereby breachingthe terms and conditions ofthe BBA'

Page 10 of 26

Complaint no 2412 of2022and'
2 others
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However, despite its failure to deliver the possession the respondent

continued releasing the assured returns in terms of the BBA as well

astheaddendumanditsannexures'Atthisjuncture,itisrelevantto

mention that payment of assured returns and delivery of the

possession of the unit were independent obligations and were to

continue under all circumstances'

q. Pertinently, the respondent hqs paid the monthly assured return of

<7L.50/- Per sq. ft. P August, 2018. Thereafter from

September 2018 the res stopped the PaYment ofassured

return and has till red return as guaranteed

under the BBA,

r. That on 31.1 another illegal and

arbitrary e ng the susPension of

aforesaid email dated
assured retu

rtion to the BBA since the
31.10.201B of

respondent assured return to the

of possession of the unit lt is

:i:::"T:*f,grave contradictio

this Ld. Tribunal i 021 titled 'Madhushree

Khaitan v. Vatika Limited'

Itis submitted that the complainanthas time and again requested the

respondent for handing over the possession of the said unit and

further to pay the pending assured returns However' all efforts and

requests of the complainant have gone in vein and the respondent

has been oblivious to the grievance ofthe complaint On the contrary'

Page ll ot 26

Complaint no. 2412 of 2022 andI LOIIlplirrrrr rru "r!I 2 others
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complaint no. 2412 of 2022 and'

2 others

the respondent has withheld all the contractual dues with the

intention to cause wrongful loss to the complainant and wrongful

gain to itself.

That the complainant also visited the proiect sites several times in

order to ensure the stage of construction of the proiect but to the

utter shock and surprise of the complainant' the construction of the

is pertinent to note booking of the said unit, the

respondent Painted a ro for the same Pro,ect assuring the

respondent for the ssession of the said unit, but

nothing was romises were on PaPers

only. Thatthe lcted the rePresentatives

of the respo

said proiect

the discreP
.,F

went in vain.

u. lt is stated that the co
'e project has been inordinately

d was under a contractual

nit within 3 Years from

the date of execution of BBA' However' the respondent has till date

not even completed the construction or has obtained the occupation

certificate.

It is further imperative to state that the license of the said proiect as

issued by the Department of Town of Country Planning IDTCPI'

Haryana to the respondent was valid only till 18 11'2019 which has

PaCe 12 of 26
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Complaint no. 2412 of 2022 and

2 others

also expired and till date the same has not even been renewed by the

respondent, which explicitly exhibits the intention ofthe respondent'

w. In fact in addition to the aforesaid' the respondent has not even

registered its project "Vatika INXT City Centre" with this Hon'ble

Authority and the same is in contravention of Section 3 of Act of

2016. In this respect, it is submitted that the project of the

respondent is an "on-go roiect" since the respondent did not

have the completion r to commencement of Act of

2016 and is therefore I the project registered, which the

respondent has till date.

It is now aPP ondent has miserablY

of the unit till date to
failed to co

the compl

committed

between the P
mentioned illegal acts

and unfair trade dent, the complainant has

been unnecessarilY financially harassed and the

respondent i the complainant. It is

crystal clear acts ofthe comPlainant are

in violation o

y. Thus, the complainant is filing the present complaint in order to seek

refund of principal amount of 120,00,000/- along with interest from

the date of payment i.e' 19 04'2010 till the date of realization of the

amount. Further the complainant is seeking the pending assured

returns at the rate of{35,750/- per month' calculated @ {71 50/- sq'

ft., for the period from September 2018 till the amount of

Page 13 of 26
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{20,00,000/- is not paid back to the complainant along with interest

andallotmentisnotcancelledbytherespondentasensagedinthe

BBA.

C. Relief sought by the complainant:

8. The complainant has sought following relief[s):

a. Direct the respondent to refund the paid up amount by the complaint

along with the interest at prescribed rate'

9. On the date of he uthority exPlained to the

respondents/Promoters abou ventions as alleged to have been

committed in relation the Act to Plead guilty or not

to plead guilty.

Reply by the res

The respondent h following grounds:

a. That the co r cause ofaction to file

the present

erroneous in

plaint is based on an

ns of the Act as well as an

not maintainable or tenable in the eyes of law The complainant has

misdirectedhimselfinfilingtheabovecaptionedcomplaintbefore

this Ld. Authority as the reliefs being claimed by the complainant

cannot be said to fall within the realm of iurisdiction of this Ld'

Authority. lt is humbly submitted that upon the enactment of the

Banning of Unregulated Deposit Schemes Acl' 2019 ' [hereinafter
Page 14 of 26
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10.

I Complaint no 24l2 of 2022 and' 
I
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referred as BUDS ActJ the'assured return' and/ or any "committed

returns" on the deposit schemes have been banned. The respondent

company having not taken registration from SEBI Board cannot run,

operate, continue an assured return scheme. The implications of

enactment of BUDS Act read with the Companies Act, 2013 and

Companies [Acceptance of Deposits)Rules, 2014, resulted in making

the assured return/commi return and similar schemes as

unregulated schemes the definition of "Deposit".

proposed and floated by the

respondents has ue to operation of law, thus

the relief praye int cannot survive due to

operation of le respondent duly paid

t3 2,5 0,3 5 6

with clean

lainant has not come

these material

That it is also t the commercial unit of

the complainant is not ysical possession as the said unit

is only meant space for earning rental

income. Fu

space shall

Hence, the commercial space booked by the complainant is not

meant for physical possession.

e. That the complainant has come before this Hon'ble Authority with

un-clean hands. The complaint has been filed by the complainant iust

to harass the respondent and to gain unrust enrichment. The actual

reason for filing of the present complaint stems from the changed

Page 15 of 26

Complaint no. 2412 of 2022 and
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Thus the Assured

ent, the said commercial

)ssed by the comPlainant.

d.
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Complaint no. 2412 of2022 and
2 others

financial valuation ofthe real estate sector, in the past few years and

the allottee malicious intention to earn some easy buck. The Covid

pandemic has given people to think beyond the basic legal way and

to attempt to gain financially at the cost of others. The complainant

has instituted the present false and vexatious complaint against the

respondent company who has already fulfilled its obligation as

defined under the BBA dated 03.05.2010. It is pertinent to mention

here that for the fair

complainant, detailed

of grievance as alleged by the

n by leading the evidence and

cross-examination only the Civil Court has

jurisdiction to

proper and

It is submi

builder

company and reputation of the

respondent com atter of record that the

respondent duly paid turn to the complainant till fuly,

ch were not in control

That even though the

to external circumstances,

yet the respondents managed to complete the construction.

The present complaint ofthe complainant has been filed on the basis

ofincorrect understanding ofthe object and reasons ofenactment of

the REM, Act, 2016. The legislature in its great wisdom,

understanding the catalytic role played by the Real Estate Sector in

fulfilling the needs and demands for housing and infrastructure in

Page 76 of 26
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Complaint no. 2412 of 2022 and'

2 others

the country and the absence of a regulatory body to provide

professionalism and standardization to the said sector and to

address all the concerns of both buyers and promoters in the real

estate sector, drafted and notified the RERA Act, 2016 aiming to gain

a healthy and orderly growth of the industry. The Act has been

enacted to balance the interests of consumer and promoter by

imposing certain responsibilities on both. Thus, while Section 1'1 to

Section 18 of the RE describes and prescribes the

function and duties of th /developer, Section 19 Provides

the rights and du , the REIIA Act, 2016 was

never inten referring the allottees,

rather the

developer

to ensure the allottee and the

pa should not be made

to suffer due

Thus, in this

the other.

on that the resPondent

company was cks in construction and

development work in prised in townshiP 'Vatika India

Next' beyond ch as the follows:

i. Non Urban Development

roads 75 mtr. and 60Autho

Haryana

of Sector

mtr. wide and the consequent litigation for the same, the issue

is even yet not settled completely.

ii. Labour issue, disruptions/delays in supply of stone aggregate

and sand due to court orders of the courts, unusually heavy

rains, delay in supply of cement and steel, declaration of

Gurgaon as'Notified Area' for the purpose ofground water'

Page 17 of 26
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Complaint no. 2412 of2022 and
2 others

iii. Total and partial ban on construction due to the directives

issued by the National Green Tribunal during various times

since 2015.

iv. The National Green Tribunal [NGT)/Environment pollution

Control Authority (EPCA) issued directives and measures

[GMP) to counter the deterioration in air quality in Delhi-NCR

region especially d the winter months over the last few

years. Among v NGT, EPCA, HSPCB and

Hon'ble Sup mposed a complete ban on

construction of 70 days over various

periods ber 2019.

i. The severalstr ion restrictions have

led to signifi ction of our proiects.

We have also ofthe labor working on the

projects, and to resume the

construction activi mentum.

j. That it is brought to the this Hon'ble Authority that the

complainant is guilty of

the true colour of the in

the property, the comp

is attempting to hide

e status of the project

and the fact that the commercial unit was only intended for lease and

never for physical possession.

That, it is evident that the entire case ofthe complainant is nothing but

a web of lies and the false and frivolous allegations made against the

respondent are nothing but an afterthought, hence the present

s of productiviw in

PaEe 18 of 26
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Complaint no.2412 of2022 and
2 others

complaint fited by the complainant deserves to be dismissed with

heavy costs.

11. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submissions

made by the parties.

12. Rejoinder is also filed by the com inants on 25.10.2023 which have also

been taken into considerati

E. Jurisdiction ofthe autho

13. The authoriw observes las well as subject matter

for the reasons givenjurisdiction to adju

below.

E, I Territorial

14. As per notificati 14.12.2077 issued bv

Town and Coun the jurisdiction of

Haryana Real Estate urugram shall be entire

Gurugram district for all p e present case, the project in

E. II Subiect-matter lurisdiction
15. Section 11( ) (al ofthe Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4J (a) is

reproduced as hereunder:

Section 77(4) (a)
Be responsible for oll obligotiont responsibilities and functions
under the provisions ofthis Act or the rules ond regulations mode

t

Page 19 of 26
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thereunder or to the ollottees as per the ogreementfor sale, or to
the ossociation olallottees, os the cose moy be, till the conveyance
ofall the apartments, plots or buildings, as the case mqy be, to the
allottees, or the common oreas to the ossociqtion of allottees or
the competent authority, os the case may be.

Section ?4-Functions of the Authority:
34A b ensure complionce of the obligotions cast upon the
promoters, the ollottees and the real estote ogents under this Act
and the rules ond regulotions made thereunder.

16. So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-compliance

of obligations by the promoteJ leavin-q.aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a

later stage.

17. Further, the authorilyrha: no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

passed by the Hon ble {pex Court in Newtech Promoters and Developers

Private Limited vs.Syle of U.f. and Ors." SCC Online SC 1 044 decided

on 11.11.2021 wherein it has been laid down as under:

"86. From the scheme of the Act of which a detqiled reference hos

been made ond tqking note of power of qdjudication delineated
with the regulatory outhoriry ond odjudicating oJficer, whot

finally culls out is thot olthough the Act indicates the distinct
expressions like 'refund', 'interest', 'penalE' and 'compensotion', o
conjointreading oJ Sections lS and 19 cleorly monifests thatwhen
it comes to refund of the omount, qnd interest on the refund
omoun| or directing poyment of interest for deloyed delivery of
possession, or penalty and interest thereon, it is the regulatory
authority which has the power to examine and determine the
outcome of a complainL At the same time, when it comes to a
question of seeking the relief of adjudging compensation and
interest thereon under Sections 12, 14, 18 and 19, the adiudicating
olncer exclusively has the power to determine, keeping in view the
collective reqding of Section 71 reqd with Section 72 of the Act. if
the odjudicotion under Sections 12, 14, 18 and 19 other thqn
compensation as envisoged, ifextended to the odiudicating offrcer
as prayed that, in our view may intend to expand the ambit and
scope ofthe powers and functions of the odjudicoting oJfrcer under
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Section 77 and thot would be against the mandote of the Act
2016."

18. Furthermore, the said view has been reiterated by the division bench of

Hon'ble Puniab and Haryana High Court in Ramprastha Promoter and

Developers PvL Ltd, Vs Union of India and others dated 13.01.2022 in

CWP bearing no. 6688 of 202L. The relevant paras of the above said

judgment reads as under:

"23) The supreme court hos already decided on the issue
pertoining to the competence/power of the authority to direct
refund of the omount, interest on the refund amount ond/or
directing payment of interest for delqyed delivery ofpossession or
penal\, and interest thereupon beingwithin thejurisdiction of the
authority under Section 31 of the 2016 Act Hence any provision to
the contrary under the Rules would be inconsequentiol. The
Supreme Court having ruled on the competence of the Authority
ond maintainqbili,, of the comploint before the Authority under
Section 31 of the Act, there is, thus, no occasion to enter into the
scope of submission of the complqint under Rule 28 and/or Rule
29 ofthe Rules of2017.
24) The substontive provision of the Act hqving been interpreted
by the Supreme Court; the Rules hove to be in tandem with the
substontive Act.
25) ln light of the pronouncement of the Supreme Court in the
matter of M/s Newtech Promoters (supro), the submission of the
petitioner to await outcome of the SLP filed against the judgment
in CWP No.38144 oJ 2018, passed by this Court, foils to impress
upon us. The counsel representing the porties very foirly concede
that the issue in question has alreody been decided by the Supreme
CourL The prayer made in the comploint as extracted in the
impugned orders by the Real Estqte Regulqtary Authority fall
within the relii pertoining to refund of the omount; interest on
the refund omount or directing psyment of interest Ior delayed
delivery of possessioll, The power of adjudicotion ond
determinotion for the soid relief is conferred upon the Regulotory
Authority itself qnd not upon the Adjudicating Officer."

19. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the matter ofM/s Newtech Promoters and Developers

Private Limited Vs State olU,P, and Ors. (suprd.), and the division bench

of Hon'ble Punjab and Haryana High Court in ?dmprastha Promoter
Page 2l of 26
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ithdrow from

F.

20.

ond Developers hrt Ltd. Vs Union of India and others. (supra.), the

authority has the jurisdiction to entertain a complaint seeking refund of

the amount paid by allottee along with interest at the prescribed rate,

Findings on the relief sought by the complainant.

F.l. Direct the respondent to refund the paid up amount by the complaint
along with the interest at prescribed rate.

In the present complaint, the complainant intends to withdraw from the

project and is seeking retu ount paid by them in respect of

subject unit along with inte ) of the Act is reproduced below

for ready reference:

" section 18: -
1B(1). tf the unqble to give
possession of

sole or, os the
cose moy be, n;or
due to di. on account of
suspension is Act or for
any other e ollottees, in
cose the al roject, without
prejudice to the omount
received by him in building, os the
cose may be,with in ay be prescribed in this
behalf includi er as provided under
this Act:
Provided tha

21. Clause 2 of the buyer's agreement executed between the parties talks

about the completion ofthe proiect:

"The developer shall complete the construction ofthe soid complex
within 3 years from the dote of execution of this agreement
Further the qllottee has paid full sole consideration on signing of
this agreemenC the developer further undertakes to mqke
pqyment as per annexure A per sq. ft ofsuper area per month by
way of committed return for the period ofconstruction, which the
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allottee duly occepts. In the event of a time overrun in completion
of the soid complex the developer sholl continue to pay to the
ollottee the within mentioned assured return until the unit is
ollered by the developer for possession,"

Accordingly, the due date of possession is calculated as 3 years from the

date of BBA i.e., 03.05.2010. Therefore, the due date of possession comes

out to be 03.05.2013.

Keeping in view the fact that the allottee complainant on 31.05.2022 the

complainant filed the complain re the authority for refund of paid

amount along with in f the promoter to complete or

inability to give possession in accordance with the terms of

agreement for sale or in the reasonable time. The

matter is covered f 20t6.

24. The occupation ce fthe proiect where the

respondent-promoter.

ot be expected to wait

unit is situated h

The authoritv is o

endlesslv for taki nit and for which he has
P-

sale consideration and aspaid a considerable

22.

lndia in lreo Grace Realtech Pw.

rfu{g4Q. szes 
"r2ore, 

decided

on 11.01.2021. The relevant para is reproduced as under:

".....The occu/ati6ntcirtificate is not avqilable even as on date,

which clearly amounts to deficiency of service. The qllottees

cqnnot be made to woit indefinitely for possession of the
apartments ollotted tp them, nor can they be bound to take the
opartments in Phase 7 ofthe project......."

25. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(4J(a) ofthe Act. The promoter has failed to complete or
Page 23 of 26
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is unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein.

Accordingly, the promoter is liable to the allottee, as the allottee wishes

to withdraw from the proiect, without prejudice to any other remedy

available, to return the amount received by him in respect ofthe unit with

interest at such rate as may be prescribed.

26. This is without prejudice to any other remedy available to the allottee

including compensation fo ee may file an application for

adjudging compensation ng officer under sections 71

and 72 read with sectio

27. Admissibility of

complainant is s

interest. However

seeking refund of

with interest. Rule

"Rule 15.
18 and sub-section
For the purpose of

rate of interest: The

by them along with

m the project and is

of the subject unit

section 12, section
section 191

12; section 18; and sub-
sections (4) and (7) of section 19,
prescribed" shall be the State Bonkof I
of lending rqte +2ok:

the "interest qt the rcte
ndia highest marginal cost

lending rate
ia marginol cost of
e replaced by such

benchmark lending rotes which the State Bank of lndio moy fx
from time to time Ior lending to the general public."

28. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.
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30.

29. Consequently, as per website of the State Bank of India i,e.,

https://sbi.co.in. the marginal cost of lending rate (in short, MCLR) as on

date i.e.,23.02.2024 is 8.85%. Accordingly, the prescribed rate of interest

will be marginal cost of lending rate +Zo/o i.e., l0.B5o/0.

The authority hereby directs the promoter to return the amount received

by him i.e., 120,00,000/- with interest at the rate of 10.85% (the State

on date +20loJ as prescri 1.5 of the Haryana Real Estate

(Regulation and Developmen 17 from the date ofeach payment

till the actual date of ithin the timelines provided

in rule 16 ofthe Rul mount ofassured return

i.e., {31,85,000/-

G.

31.

Directions ofthe

Hence, the autho :r and issues the following

directions under mpliance of obligations

cast upon the promo

under section 34(fJ:

ntrusted to the authority

a. The respo nd the amount received

along with interest at the rate of

of the Haryana Real Estate

(Regulation and Development) Rules, 2017 from the date of each

payment till the actual date of refund of the deposited amount after

deduction of assured return already paid.

b. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

by it from ea

10.850/o p.a.
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32. This decision shall mutatis mutandis

ofthis order.

33. True certified copies ofthis orderbe I
34. Files be consigned to registry.
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to cases mentioned in para 3

on the case file ofeach matter.
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