; H—A—RER-A— Complaint no. 2412 of 2022 and
' GURUGRAM . 2 others

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

[Date of decision: | 23.02.2024

| NAME OF THE VATIKA LTD. |

BUILDER |

PROJECT NAME VATIKA INXT CITY CENTER i

S. Case No. Casef-title APPEARANCE \

No. 3 ..f St

% __]

1. | CR/2412/2022 RohltthnpaV/s Ms. Rashi Arora |

_ Vatﬂrcé:lgimgted Ms. Ankur Berry |

2. | CR/2415/2022 .«f",a»Rnh;vm(ganna V/s/, . |Ms.RashiArora |

/, 1" @Va{tlka lelted Ms. Ankur Berry \

3. | CR/2443/2022 P ince Fleming Credits Ltd. Ms. Rashi Arora j|

thro gh 1t$ director Aditya Chugh' | s Ankur Berry |

5 -f’; ' V/s |

~Vatika Limited |

CORAM: N S , ]

Shri Sanjeev Kumar Arora "« =~ =~ Member |
~ /- ORDER

1. This order shall dispose of allthe 3 complaints titled as above filed before
this authority in Form CRA under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (hereinafter referred as “the Act”) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred as “the rules”) for violation of section 11(4)(a)
of the Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.
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2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the projects,
namely, ‘VATIKA INXT CITY CENTER’ being developed by the same
respondent promoters i.e., M/s Vatika Ltd.

3. The details of the complaints, reply to status, unit no., date of agreement,
& allotment, due date of possession, offer of possession and relief sought
are given in the table below: .

TProiect Name ]

and Location

Possession 2

Clause The developer. shalgcoglp'jst%fhe construcrron of the said complex within
3 years from the a'at.’é 0 ;ex cution of this agreement. Further the
allottee has Egld,ﬁu'l m@ggn@gdgramon ansigning of this agreement, the \
devefoper ﬁm:her undertakes to-make payment as per annexure A per sq
ft.of supp?‘arfa per month by-way. of committed return for the period of \
construction, which, the aHottee duly accepts. In the event of a time
overrun m*’t‘ompletion of the said complex the developer shall continue to |]
pay to th ? ?13 wu:h n mentioned assured return until the unit is
offered byt eveloper or ;oossesswn |_

Assured cwuiyz;)gz CR/Z415/20_22 CR/2443/2022 ’

return clause —— |
The allottee is enmled The a!lottee is entitled | The allottee is entitled
for assured r%_turn ﬁ) assured return | for ~assured return |
w.ef 03.05. 010 @ T wefzz 042010 @ T | wef 16102009 @ X |
71.50/- per- sq. ft. ill"} 71. 50/ per sq.'ft. till | 78/- per sq ft. till
completion’ of building

and 65/ _per sq. Ji=t

completion of building
and 3 65/-/per sq. ft

completion of building
and ¥ 65/- per sq. ft |

after completion. after completion. after completion. |
Completion Not Obtained |
certificate |
Relief Sought | 1. Direct the respondent to refund the amount paid by the |
complainant. |_
Complaint no CR/2412/2022 CR/2415/2022 ‘ CR/2443/2022
Unit no. 408, 4t floor, block B | 323, 3rd floor, block B | 120 admeasuring 500 |
] sq. ft.
B [pg. 43 of complaint] l [pg. 46 of complaint] (pg. 47 of complaint]

Page 2 of 26



i HARERA
& GURUGRAM

Complaint no. 2412 of 2022 anc?\

e 2 others
| Date of BBA 03.05.2010 22.04.2010 16.10.2009
[pg. 22 of complaint] [pg. 21 of complaint] | [pg. 28 of complamt]
Due date of 03.05.2013 22.04.2013 16.10.2012
possession
Total sale £20,00,000/- $20,00,000/- £39,00,000/-
iderati
E.‘;.gl REahas [pg. 25 of complaint] | [pg. 24 of complaint] | [pg 30 of complamt]

Amount paid
(AP)

% 20,00,000/-
[pg. 25 of complaint]

%20,00,000/-
[pg. 24 of complaint]

%39,00,000/- \
[pg. 30 of complaint

Assured % 31,85,000/- paid till % 32 50,000/- paid till | X 32,82,500/- paid till
return 01.08.2018 .. \30, 09.2018 01.05.2018
| [annexure R2 of/repiﬂ [a%féxure R2 of reply] | [annexure R2 of replﬂj

4. Ithasbeen decided to treat thi

TIGA

2-‘%{

compliance  of stamto% oﬁhgatjl_gns on

the

%{h#r; i;
%nplamts as an application for non-

part of the

promoter/respondenbjn term“ssaof secmon 34{0 of the Act which mandates

the authority to ensu]re comphance of the! obllgatlons cast upon the

promoters, the allet?éegs and the real estate agents under the Act, the rules

and the regulatmns»made thereunder

5. The facts of all the corqplamts filed by the complamants / allottees are also

similar. Out of the above-mentlo.ne.d_.qgses,
CR/2412/2022
Vatika Limited. are

titled

‘& (l.s ROhit

& 3& B,

l}emg gEken into conéiderauon

the particulars of lead case

Khanna V/s

for determining the

rights of the allottees qua refund’ of the pald up amount.

6. The particulars of unit details,

complainants, d

buyer’s agreement etc, have

Unit and project related detalls

sale consideration, the amount paid by the
ate of proposed handing over the possession, date of

been detailed in the following tabular form:

CR/2412/2022 titled as Rohit Khanna V/s
Vatika Limited.
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S.no. | Particulars Details

1. Name of the project Vatika Inxt City Center at Sector 83,
Gurugram, Haryana

2. Nature of the project Commercial colony

3. Project area 6 acres

4. DTCP license no. |2 gyof 2007 dated 19.11.2007 license
I A

ted from commercial in residential
commercial plotted colony vide

e XA
6. | RERA Regis ot Registered
registered N i~ |
7.:; __-w"" g j _ i ' ' :
e A Date of bwée . buyer . 10 & 2
agreement X é:‘; i Oj:complaint]

\:“:5\ } !!'
8. Date of addendum Eﬁ
e

agreement

9. | Unitno. 4% floor, block B

1D ere

10. | Relocation of unit 17.09.2013 (project changed from trade

centre to Inxt city centre)

[pg. 43 of complaint]

11. Possession clause 2

The developer shall complete the construction
of the said complex within 3 years from the
date of execution of this agreement. Further
L the allottee has paid full sale consideration on |
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signing of this agreement, the developer
further undertakes to make payment as per
annexure A per sq. ft. of super area per month
by way of committed return for the period of
construction, which the allottee duly accepts.
In the event of a time overrun in completion of
the said complex the developer shall continue
to pay to the allottee the within mentioned
assured return until the unit is offered by the
developer for possession.
— NS
12. | Due date of possession ' {03,052013
i3 A
13. | Date of addendum to the- dated
agreement w.r.t. ing?awh LU U0 of coiwlai
g %&ﬁ A Ips "-1;_'D_Idf.&qfr;}p!aint]
T S ANY
14. | Assured retu '-ﬁf'hé:dﬂbttee'-tsegnﬂ_ed for assured return w. ef.
g’ [ (03052010 @13 \71.50/- per sq. fu il
i o i P campletion of building and ¥ 65/- per sq. ft
pe) O 0% B rdietidn®
\ml g aj?erﬁani?letsgn. .
2L ko loobo/ 2
15. | Total Sale Considerati % u 20,00,000/- -
50| pg 25 of complaind
W S
R e,
16. | Paid up amountas pe?‘BBé ,%2_9&0;00'0/-
1 4]
17. | Offer of poss 0
‘a2 4"“‘)! f,r" N
{ 1 1170 188 =
\ 1 1". .'\_J : v i
18. | Occupation cé&f{icﬁé Not obtained
19. | assured return paid till 01.08.2018
20. | Assured return paid ¥ 31,85,000/-
[annexure R2 of reply] J
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Complaint no. 2412 of 2022 anq

B. Facts of the complaint

7

The complainant has submitted as under:

a.

That the complainant is a law-abiding citizen of India, currently
residing at F-612, DLF City Phase-1, Gurugram, Haryana-122003.
That the respondent is inter-alia engaged in the business of
construction and development of commercial as well as residential
real estate projects. The respondent as part of its commercial
operations is engaged Lmd%lqpment of a commercial residential
project in the name of* V%';Clk(éfl‘,RADE CENTRE” situated at Sector-
83, Gurugram, Har?{ana an(y“{;’ﬁﬁm INXT CITY CENTRE" which are
subject matter of dispute be%re tFﬁs Ld Tribunal.
The respondent;as per the records of MGA is carrying out its activities
from its reglste: office’ at A002 INXT Clty Centre, Ground Floor,
Block-A, Sector-B Vatlka lndla Next Gurugram- 122012. That the
present complaxr;t is. bemg flled by the complainant against the
respondent as the nespondenb@has. ina pre- -planned manner, cheated
and defrauded the complamantfef hiS hard-earned money and have
rendered deﬁment ser’vxces by not prowdmg the committed assured
return and have mlserably falled to dellver possession of the allotted
unit till date. "7 L | \
In this regard, it is submltted that the respondent was under a
contractual obligation to firstly deliver the possession of the unit on
or before expiry of 36 months from the date of the builder - buyer
agreement and secondly, to continue paying monthly assured
returns to the complainant as per the terms of the contract till the
possession of the unit allotted to it was delivered to the co mplainant
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after obtaining necessary certificates and permissions from the
concerned authorities including but not limited to occupancy
certificate as well as competition certificate. The material breaches
committed by the respondent along with the malicious conduct has
caused wrongful loss to the complainant and wrongful gains to the
respondent, which has constrained the complainant to approach this

Ld. Authority seeking redressal of its grlevances

T

d. Inregard to the aforesa,‘g«a:‘ﬁ‘gs
2010, the respondent 1s§\§§§liéj},i;advertlsement of launching of its
forthcoming commerc1al pr’lQ]éqt “Vatlka Trade Centre” situated at

ww‘&

Sector-83, Gurug@m, Héryahz& T'Ple complamant and his wife i.e.,
Mrs. Vandana l(hanna aft%erwseemg the _advertisement, came in
contact with the %les exe'cutwes/ representatives of the respondent
who embarkeiupon the complamant and his wife i.e. Mrs. Vandana
Khanna with vargous promlses of timely completion of the project
and swift clehveri? of possessnon of }he unit on time.

e. During several meetmgs that- toojk place between the complainant,
his wife i.e. Mrs?Vandana Khanna ‘and the representatives of the
respondent it was exphmtly assured to the complainant and his wife
i.e. Mrs. Vandan_a Khanna.that apart from delivering the possession
of the unit as per the schedule the respondent shall ensure timely
payments of the assured returns.

f  That the complainant and his wife i.e. Mrs. Vandana Khanna, trusting

and believing completely in the words, assurances and towering

claims made by the respondent, fell into their trap and agreed to
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book a commercial unit in the project namely “Vatika Trade Centre”
of the respondent.

g. On 22nd April 2010, a builder buyer agreement (“BBA") was duly
executed between Mrs. Vandana Khanna wife of the complainant and
the respondent wherein Mrs. Vandana Khanna was allotted a unit no.

1542 located on 15th floor, tower no. A admeasuring 500 sq. feet

super area (Approx.) in the pm]ect namely “Vatika Trade Centre”
T z.r

situated at Sector- 83, Ggru ¢a n agamst a total sale consideration of
%20,00,000/- which was @%?A@t%d at a rate of ¥4,000/- per sq. ft.

h. It is submitted thal:’ on ex’.ecutlon ‘of the agreement the wife of
complainant i.es Mvs @Vandana‘ri(ﬁ“hnna immediately paid a sum of
%20,00,000/- tqwards the entlre sale’, consnderation amount vide
cheque no. aSgs 1 dated 19¢h April 2010 drawn on HDFC Bank,
which fact has been duly acknowledged by the respondent under
clause 2 of the BBA. |

i. Imperatively, as "'perfpfa%seu@ of the BBA, the respondent had
committed to complete’ the censtructlon and deliver the possession

of the unit w@nr%B year

the BBA. Thus, the respondent was und__er a contractual obligation to

deliver the possessmn of the’ afér‘ésaid unit by 22nd April 2013.
Unfortunately, till date the possession of the unit has not been
handed over by respondent to the complainant, moreover the
respondent has stopped answering the calls of the complainant and
has even failed to inform the complainant as to when the possession

of the unit shall be delivered.
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j.  Subsequently,on 17.11.2011, an addendum to the BBA was executed
between Mrs. Vandana Khanna and the respondent wherein the unit
initially allotted to the Mrs. Vandana Khanna in terms of the BBA was
relocated and shifted to another project of the respondent namely
«JATIKA INXT CITY CENTRE’ (hereinafter referred to as ‘the
project’). It is submitted that even though an addendum was
executed nevertheless the terms and the conditions of the BBA which
remaining unchanged: congpued to remain in in force and
contractually bounded the p’%u:tlgﬁ

k. It is further submltted thét: ee per .annexure-A of addendum to
builder buyer agreement the respondent committed and promised
to pay Mrs. Vandana Khanna an assured return an assured monthly
rent of X71. 54)/ per sq. ft--till the completion of the building and
further X65/- per sq ft. after the completlon of the building.

. Subsequently, i 1n terms of the addendum the respondent unilaterally
and arbitrarily 1ssued a purported letter dated 31st July 2013 to Mrs.
Vandana Khanna wherein-the respondent changed/ shifted the
allotted unit of the Wrs Vandana Khanna from unit no. 1542 located
on 15th floor toiumt no. 323 on 3rd floor of block B (hereinafter
referred to as ‘the unit’) in'the project namely Vatika INXT City
Centre situated at Sector-83, Gurugram, Haryana.

m. It was further stated in the purported letter that all the rights, title
and interest of Mrs. Vandana Khanna in the BBA stands transferred
to new allotted unit no. 323 on 3rd floor of block- B. In this respect,
it is submitted that the respondent in the said letter assured Mrs.
Vandana Khanna that the project will be operational by the second
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quarter of next year, which later turned out to be nothing but a false
promise and assurance by the respondent.

n. Mrs. Vandana Khanna on receipt of the letter along with the
complainant immediately approached the respondent and objected
to such unilateral allocation and directed the respondent to restore
the original contractual understandings and arrangements.
However, no heed was paid by the respondent to objections and

request of the complamanthngs Vandana Khanna. Consequently,

Mrs. Vandana Khanna and,d *k f@mplainaut in order to secure its
investment had no optxon butﬂto accept such reallocation. In fact,
even though thq reallocatlon ‘was accepted, nevertheless the
respondent contlfiued to be bound by the terms and conditions of the
BBA which goven?ed the rlghts and obligations of both the parties.

o. On 23.07. 2014, Mrs Vandana Kharma requested the respondent to
transfer/assign hgr nghts, title and interestin the unit in favor of her
husband i.e., Mr. &Rofhlt Khanna ln this regard, Mrs. Vandana Khanna
executed and issued af assugnment deed as well in favor of the
complainant wh%ch was duly; received by the respondent. The
respondent on recelpt of the aforesald request of Mrs. Vandana
Khanna vide letter dated 26th August 2014 accepted the request of
Mrs. Vandana Khanna and made necessary endorsement in the
builder buyer agreement.

p. Itissubmitted that despite executing the BBA and representing that
the possession of the unit will be delivered in the contractual period
the respondent failed to deliver the possession of the unit to the
complainant, thereby breaching the terms and conditions of the BBA.
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However, despite its failure to deliver the possession the respondent
continued releasing the assured returns in terms of the BBA as well
as the addendum and its annexures. At this juncture, it is relevant to
mention that payment of assured returns and delivery of the
possession of the unit were independent obligations and were to
continue under all circumstances.

Pertinently, the respondent has paid the monthly assured return of

371.50/- per sq. ft. per; mg\ "",gl],,l August, 2018. Thereafter from

September 2018 the respgﬁ% has stopped the payment of assured
return and has tlll dafé not‘j pald the: assured return as guaranteed
under the BBA, to the eomplgmﬁn’?‘ :

That on 31.10. 2018 the respondent lssued yet another illegal and
arbitrary em’ml to the. complalnant regarding the suspension of
assured returndscheme It is submltted the aforesaid email dated
31.10.2018 of the respondent isin contravention to the BBA since the
respondent had " promlsed to _pay. ‘the assured return to the
complainant till the date-of handover of possession of the unit. It is
further submﬂ:tea that the aforesaiﬂ claim of the respondent is in
grave contradlctlon of the ]udgment dated 11th November 2021 of
this Ld. Trlbunal in oomplamt 716, 1239.0f2021 titled ‘Madhushree
Khaitan v. Vatika Limited’

It is submitted that the complainant has time and again requested the
respondent for handing over the possession of the said unit and
further to pay the pending assured returns. However, all efforts and
requests of the complainant have gone in vein and the respondent
has been oblivious to the grievance of the complaint. On the contrary,
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the respondent has withheld all the contractual dues with the
intention to cause wrongful loss to the complainant and wrongful
gain to itself.

. That the complainant also visited the project sites several times in
order to ensure the stage of construction of the project but to the
utter shock and surprise of the complainant, the construction of the

said project was not gomg as per the assurance of the respondent. It

is pertine [
respondent painted a ros% %c;ge
respondent for the tlrnely dehvery of possessmn of the said unit, but
nothing was appegnng é§ sxrch‘ari'ﬁ all the promises were on papers
only. That the co"mpﬂamant had further contacted the representatives
of the respondengto enqulre about the delayed construction of the
said project and c&mpletlon / possessnon of the unit and pointed out
the discrepancies in the pr0]ect but all the efforts of the complainant
went in vain. \%1, f:" S T\

u. Itis stated that the con§t:;uct1r.;r_1‘ ofthe project has been inordinately
delayed whlchwls%learly ev1dent from the fact that as per clause 2 of
the BBA, the respondent had promlsed and was under a contractual
obligation to deliver. the posSesswn of the unit within 3 years from
the date of execution of BBA. However, the respondent has till date
not even completed the construction or has obtained the occupation
certificate.

v. Itis further imperative to state that the license of the said project as
issued by the Department of Town of Country Planning (DTCP),
Haryana to the respondent was valid only till 18.11.2019 which has
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also expired and till date the same has not even been renewed by the
respondent, which explicitly exhibits the intention of the respondent.
w. In fact in addition to the aforesaid, the respondent has not even
registered its project «yatika INXT City Centre” with this Hon'ble
Authority and the same is in contravention of Section 3 of Act of
2016. In this respect, it is submitted that the project of the
respondent is an “on- gomg pro;ect since the respondent did not
have the completion ce} L'?“ ﬁgor to commencement of Act of

2016 and is therefore ha%l_"- fﬁ get the project registered, which the
respondent has blatantly fhﬂedyto do so till date.

x. Itisnow appa]?\tpgm i abovéifhat the respondent has miserably
failed to comp e‘ge to handover ﬁe possessmn of the unit till date to
the complamant 11;1 accordance w1th the BBA and in this manner has
committed gr:ya\te i!,mféir practlces and breach of the agreed terms
between the partLes Further, due to the aforementloned illegal acts
and unfair trade pract;lces of the respondent, the complainant has

been unnecessanly méntailywand ﬁnanc1ally harassed and the

fore i ble ﬁocompensate the complainant. It is

crystal clear afk 1the abm'reletateﬁ wroﬁgful acts of the complainant are
in violation of the Section'11 of the Actof 2016.

y. Thus, the complainantis filing the present complaintin order to seek
refund of principal amount of £20,00,000/- along with interest from
the date of payment i.e. 19.04.2010 till the date of realization of the
amount. Further the complainant is seeking the pending assured
returns at the rate of ¥35,750/- per month, calculated @ X71.50/- sq.
ft, for the period from September 2018 till the amount of
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£20,00,000/- is not paid back to the complainant along with interest
and allotment is not cancelled by the respondent as envisaged in the
BBA.

Relief sought by the complainant:

The complainant has sought following relief(s):

2. Direct the respondent to refund the paid up amount by the complaint
along with the interest at prescribed rate.

On the date of hearlng, \gle ‘authority explained to the

respondents/promoters abou&th%acgmraventlons as alleged to have been

committed in relatlon to. sectlon 11(4) (a) of the Act to plead guilty or not

to plead guilty. /. Py ) .“.f

S ¥
i =

Reply by the respondgnt. .

The respondent has’ co"ntested the complamt on J the following grounds:

a. Thatthe compla’jnant has got no locus standi or cause of action to file
the present complai J‘he present complamt is based on an
erroneous mterpretatﬂfn of the provisions of the Act as well as an

incorrect understandmg of fhe terms and conditions of the builder
buyers agreemelﬁ dated 03 05 2010 as shall be evident from the
submissions made in the followx.ng paras of the present reply.

b. That at the veryoutset it is submitted that the present complaint is
not maintainable or tenable in the eyes of law. The complainant has
misdirected himself in filing the above captioned complaint before
this Ld. Authority as the reliefs being claimed by the complainant
cannot be said to fall within the realm of jurisdiction of this Ld.

Authority. It is humbly submitted that upon the enactment of the

Banning of Unregulated Deposit Schemes Act, 2019, (hereinafter
Page 14 of 26
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referred as BUDS Act) the 'assured return' and/ or any "committed
returns” on the deposit schemes have been banned. The respondent
company having not taken registration from SEBI Board cannot run,
operate, continue an assured return scheme. The implications of
enactment of BUDS Act read with the Companies Act, 2013 and
Companies (Acceptance of Deposits)Rules, 2014, resulted in making
the assured return/commltted return and similar schemes as
unregulated schemes as’ belpg‘flthm the definition of "Deposit”.

c. Thus the Assured Retumégcheme proposed and floated by the
respondents has become lnfrueﬁous due to operation of law, thus
the relief prayed f?;m;l tﬁe present complamt cannot survive due to
operation of law.

332,50,356

fAs a-matter of fact, the respondent duly paid

tlll §eptember 2018 The complainant has not come

with clean hands before this Hon ble Authorlty and has suppressed
these material facq‘s1 i

d. Thatitis also relees}ant to mentlon here that the commercial unit of
the complainant is not rneant for phy51cal possession as the said unit
is only meant for leasﬁﬁg the salﬂ commerc1al space for earning rental
income. Furthermore as per the agreement the said commercial
space shall be deemed to be legally possessed by the complainant.
Hence, the commercial space booked by the complainant is not
meant for physical possession.

e. That the complainant has come before this Hon'ble Authority with
un-clean hands. The complaint has been filed by the complainant just
to harass the respondent and to gain unjust enrichment. The actual
reason for filing of the present complaint stems from the changed
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Complaint no. 2412 of 2022 and

financial valuation of the real estate sector, in the past few years and
the allottee malicious intention to earn some easy buck. The Covid
pandemic has given people to think beyond the basic legal way and
to attempt to gain financially at the cost of others. The complainant
has instituted the present false and vexatious complaint against the
respondent company who has already fulfilled its obligation as
defined under the BBA dated 03 05.2010. It is pertinent to mention
here that for the fair aglu' ic "’t:lon of grievance as alleged by the

complainant, detailed dellb ' g, ;nn by leading the evidence and

cross-examination _is. requtnzs% thus, only the Civil Court has
jurisdiction to dealwylth.the cases requmng detailed evidence for
proper and falr ad]ﬁdlcatlon - PO

It is submitted that the. cornplamant entered into an agreement i.e.,

builder buye__:rs_m é_greement dated 03.05.2010 with respondent
company owing .t(_:;' the name, good will' and reputation of the
respondent corﬁpafnjkﬁ That it '"is§ a matter of record that the
respondent duly paidw}h%e?‘assured return to the complainant till July,
2018. That due to external mrcumstance which were not in control
of the respondent constructlon got deferred. That even though the
respondents suffered from setback due to external circumstances,
yet the respondents managed to complete the construction.

The present complaint of the complainant has been filed on the basis
of incorrect understanding of the object and reasons of enactment of
the RERA, Act, 2016. The legislature in its great wisdom,
understanding the catalytic role played by the Real Estate Sector in
fulfilling the needs and demands for housing and infrastructure in
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the country, and the absence of a regulatory body to provide
professionalism and standardization to the said sector and to
address all the concerns of both buyers and promoters in the real
estate sector, drafted and notified the RERA Act, 2016 aiming to gain
a healthy and orderly growth of the industry. The Act has been
enacted to balance the interests of consumer and promoter by
imposing certain responsibilities on both. Thus, while Section 11 to
Section 18 of the RERé A,% 2016 describes and prescribes the
function and duties of the pr _to;goter/developer Section 19 provides
the rights and duties of Allottees Hence, the RERA Act, 2016 was
never mtendedftg bf.' ﬁifsed le‘@siation preferring the allottees,
rather the mfent vas to ‘ensure: that both the allottee and the
developer be: kept‘at par-and either of the party should not be made
to suffer due (:,o ac‘: and/ or omlssmn of part of the other.

h. Thus, in this regard it is pertment to‘mention that the respondent
company was facmg umpteen roadblocks in construction and
development work in pro]ects comprised in township 'Vatika India
Next' beyond the gontrol of the%@spondent such as the follows:

i Non acqmsmon of land by Haryana Urban Development
Authority (HUDA) to lay down of Sector roads 75 mtr. and 60
mtr. wide and the consequent litigation for the same, the issue
is even yet not settled completely.

ii. Labour issue, disruptions/delays in supply of stone aggregate
and sand due to court orders of the courts, unusually heavy
rains, delay in supply of cement and steel, declaration of
Gurgaon as 'Notified Area' for the purpose of ground water.
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iii. Total and partial ban on construction due to the directives
issued by the National Green Tribunal during various times
since 2015.

iv. The National Green Tribunal (NGT)/Environment Pollution
Control Authority (EPCA) issued directives and measures
(GRAP) to counter the deterioration in air quality in Delhi-NCR
region especially durlng the winter months over the last few

""_easures NGT, EPCA, HSPCB and

Hon'ble Supreme%,(fguz:,ty imposed a complete ban on

years. Among vano

constructlon gaﬁtmtie‘s; f@r a total of 70 days over various

if‘z‘v

periods fromlN ovember 2015 tri December 2019.

' LAY 4

% .MMM‘V

i. Theseveral str%tjhes’oftotai and partlal constructlon restrictions have
led to mgmﬁcap&]oss of prpductmty in construction of our projects.
We have also sﬂﬁ?ereifrom demobilization of the labor working on the
projects, and fi topk Fseveral addmonal weeks to resume the
construction actw:ﬁegmth”the*mqmred momentum

j. Thatitis brought to the knowledge of this Hon'ble Authority that the

complainant is gull ofglaicmg true facts and is attempting to hide
the true colour of e intention of the complamant That before buying
the property, the__,,c-ompl_amant was aware of the status of the project
and the fact that the commercial unit was only intended for lease and
never for physical possession.

k. That, itis evident that the entire case of the complainant is nothing but
a web of lies and the false and frivolous allegations made against the

respondent are nothing but an afterthought, hence the present
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complaint filed by the complainant deserves to be dismissed with
heavy costs.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and submissions
made by the parties.
Rejoinder is also filed by the complalnants on 25.10.2023 which have also

been taken into conmdera’ao&
Jurisdiction of the authority
The authority observesghat it ‘as rterrltonal as well as subject matter

jurisdiction to ad;udic@e t @é’p Se,nt' complamt for the reasons given
S

. ;,':“a"’;

5!

below. g‘f'_.__:;_. / 4 g
E. I Territorial juglgﬁ ction 1. |
As per notification: ﬁé. 1/62f2017 ITCP dated 14.12.2017 issued by

\
Town and Country%PLgméng llDepart‘ment Haryana, the jurisdiction of

&M

Haryana Real Estate Reg‘ulatg‘ry Autharlty Gurugram shall be entire

Gurugram district for all purposes In"the present case, the project in

question is mtuat%d thi tile plannmg area of Gurugram district.
Therefore, this auti?gp;cy ha@ complej:e ;grrltonal ]urlsdictlon to deal with
the present complamt. :

E. Il Subject-matter jurisdiction

Section 11(4) (a) of the Act, 2016 provides that the promoter  shall be
responsible to the allottees as per agreement for sale. Section 11(4) (a) is

reproduced as hereunder:

Section 11(4) (a)
Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made

Page 19 of 26



mm

16.

17.

F HARERA
B GURUGRAM deiers

Complaint no. 2412 of 2022 and

thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be.

Section 34-Functions of the Authority:

34(f) to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to dec1de the complamt regarding non-compliance

,1"

of obligations by the promoter leavmg amde compensation which is to be

w?’v&-—r’)

decided by the adjudicating ofﬁcer lf pursued by the complainants at a

_._@v' v i
later stage. s 1”, *’?3 A
1 _j'l _;}wwéw»: 4 L

Further, the authorlty has no hltch in proceedmg with the complaint and

z‘ ‘**:w-e

to grant a relief of refund in the present matter in view of the judgement

passed by the Hon' ble Apex Court in Newtech Promoters and Developers
F

Private Limited Vs State of U. P and Ors ” SCC Online SC 1044 decided

on11.11.2021 wherem it has been laid down as under:
% i
“86. From the scheme of the Act of whtch a detailed reference has
been made and taking note of power of adjudication delineated
with the regulatory authority and adjudicating officer, what
finally culls out is that although the Act indicates the distinct
expressions like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a
conjoint reading of Sections 18 and 19 clearly manifests that when
it comes to refund of the amount, and interest on the refund
amount, or directing payment of interest for delayed delivery of
possession, or penalty and interest thereon, it is the regulatory
authority which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes to a
question of seeking the relief of adjudging compensation and
interest thereon under Sections 12, 14, 18 and 19, the adjudicating
officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act. if
the adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the adjudicating officer
as prayed that, in our view, may intend to expand the ambit and
scope of the powers and functions of the adjudicating officer under
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Section 71 and that would be against the mandate of the Act
2016."

18. Furthermore, the said view has been reiterated by the division bench of
Hon'ble Punjab and Haryana High Court in Ramprastha Promoter and
Developers Pvt. Ltd. Vs Union of India and others dated 13.01.2022 in
CWP bearing no. 6688 of 2021. The relevant paras of the above said

judgment reads as under:

“23) The supreme court has already decided on the issue
pertaining to the competence/power of the authority to direct
refund of the amount, interest on the refund amount and/or
directing payment of interest for delayed delivery of possession or
penalty and interest thereupon being within the jurisdiction of the
authority under Section 31 of the 2016 Act. Hence any provision to
the contrary under the Rules would be inconsequential. The
Supreme Court having ruled on the competence of the Authority
and maintainability of the complaint before the Authority under
Section 31 of the Act, there is, thus, no occasion to enter into the
scope of submission of the complaint under Rule 28 and/or Rule
29 of the Rules of 2017.

24) The substantive provision of the Act having been interpreted
by the Supreme Court; the Rules have to be in tandem with the
substantive Act., ¢ L%

25) In light of the pronouncement of the Supreme Court in the
matter of M/s Newtech Promoters (supra), the submission of the
petitioner to await outcome of the SLP filed against the judgment
in CWP No.38144 of 2018, passed by this Court, fails to impress
upon us. The counsel representing the parties very fairly concede
that the issue in question has already been decided by the Supreme
Court. The prayer made in the complaint as extracted in the
impugned orders by the Real Estate Regulatory Authority fall
within the relief pertaining to refund of the amount; interest on
the refund amount or directing payment of interest for delayed
delivery of possession. The power of adjudication and
determination for the said relief is conferred upon the Regulatory

Authority itself and not upon the Adjudicating Officer.”
19. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the matter of M/s Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors. (supra.), and the division bench

of Hon'ble Punjab and Haryana High Court in “Ramprastha Promoter
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and Developers Pvt. Ltd. Vs Union of India and others. (supra.), the
authority has the jurisdiction to entertain a complaint seeking refund of
the amount paid by allottee along with interest at the prescribed rate.

F. Findings on the relief sought by the complainant.

F.I. Direct the respondent to refund the paid up amount by the complaint
along with the interest at prescribed rate.

20. In the present complaint, the complainant intends to withdraw from the

project and is seeking return, of the}amount paid by them in respect of

subject unit along with mterest Séc:ffiﬂ[lj of the Act is reproduced below

for ready reference: 2 _;3'

possesswn of an an‘ artmen ‘pfot; orburldmg -

in accordance with the terms of the agreement for sale or, as the
case may be, dul y completed by the date specified:therein; or

due to dfsconttnuance ofhis, usfnessjas a-developer on account of
suspension or. f‘evocatlon of the reg:stratlon under this Act or for
any other rea@og, h&shcﬂf be liable on demand to the allottees, in
case the allottee wu:hes to wfthdraw from.the project, without
prejudice to any" gtﬁe remg dy | avadable, to return the amount
received by him in respect. of that apartment; plot, building, as the
case may be, with interest-at such rate.as may be prescribed in this
behalf including compensation in.the manner as provided under
this Act: i

Provided that where,an allottee.does not intend to withdraw from
the project, he shall be_paid, by the promater, interest for every
month of de!ay till the handing over of the possession, at such rate
as may be prescribed.” i

(Emphasis supplied)

21. Clause 2 of the buyer’s agreement executed between the parties talks

about the completion of the project:

“The developer shall complete the construction of the said complex
within 3 years from the date of execution of this agreement.
Further the allottee has paid full sale consideration on signing of
this agreement, the developer further undertakes to make
payment as per annexure A per sq. ft. of super area per month by
way of committed return for the period of construction, which the
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allottee duly accepts. In the event of a time overrun in completion
of the said complex the developer shall continue to pay to the
allottee the within mentioned assured return until the unit is
offered by the developer for possession.”

Accordingly, the due date of possession is calculated as 3 years from the
date of BBA i.e., 03.05.2010. Therefore, the due date of possession comes
out to be 03.05.2013.

Keeping in view the fact that the allottee complainant on 31.05.2022 the

amount along with 1nterest‘~0-

&3 ;L'-,_- S0

inability to give possession_o ”&iﬁfm t in accordance with the terms of
agreement for sale or dulyr compﬁe?ed W1th1n the reasonable time. The
matter is covered under*secthrr 18(;‘1')r of the‘Act.of 2016.

The occupation ceﬁﬁcéte/ completlon cemﬁcate of the project where the
unit is situated has stlll not beer ebtalned by the respondent-promoter.
The authority is of the Ylew tlkat the allottee cannot be expected to wait
endlessly for takmgpaésessmn of the allatted unit and for which he has
paid a considerable amoﬁnt toi;vards the sale consideration and as
observed by Hon'ble Sup me Court of lndla in Ireo Grace Realtech Pvt.
Ltd. Vs. Abhlsheki' '"ﬁnn _ Qrs G_Wll appeal no. 5785 of 2019, decided

on 11.01.2021. The relevant para isreproduced as under:

“uuThe occupatron =certrﬁcate is~not available even as on date,
which clearly amounts to deficiency of service. The allottees
cannot be made to wait indefinitely for possession of the
apartments allotted to them, nor can they be bound to take the
apartments in Phase 1 of the project......."

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale

under section 11(4)(a) of the Act. The promoter has failed to complete or
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is unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottee, as the allottee wishes
to withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of the unit with
interest at such rate as may be prescribed.

This is without prejudice to any ot_her remedy available to the allottee

including compensation for: Muéallottee may file an application for

adjudging compensation w1th§h% ac fﬁdicating officer under sections 71

and 72 read with section 31(1)Jof the Act of 2016.

Admissibility of refun;l along with prescpbed rate of interest: The
complainant is seekjng’ refund tﬁe amount “paid by them along with
interest. However, the allottee mtend to w1thdraw from the project and is
seeking refund of the amount pald by him in respect of the subject unit
with interest. Rule 1‘?‘5 has beemreproduc@’as under:

“Rule 15. Prescnbed?afeaﬁnterest [Prowso to section 12, section
18 and sub-section ( 4)an amd subsection (7)0f section 19]

For the purpose of proviso“to-section 12; section 18; and sub-
sections (4) and x_-,[7) of se L"lgn 119} the (interest at the rate
prescribed” she !fge theyé'ta?}li‘ank of Ini'!ra hfghest marginal cost
of lending rate +2%: -

Provided that incase ihe State’Bank of India marginal cost of
lending rate (MCLQ) is hpt in 'use,’it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.”

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.
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Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e., 23.02.2024 is 8.85%. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +2% i.e., 10.85%.

The authority hereby directs the promoter to return the amount received
by him i.e.,, 320,00,000/- with interest at the rate of 10.85% (the State
Bank of India highest marginal cq__s__t of lending rate (MCLR) applicable as

on date +2%) as prescribed;:!i—;_l;“? er’ \  le 15 of the Haryana Real Estate

(Regulation and Development& ules, %017 from the date of each payment
till the actual date of relj.lnd pf thf? gmount within the timelines provided
inrule 16 of the Rules lbjd aftef deductmn of. the amount of assured return
i.e.,, 331,85,000/- alreadgr pald by the respondent

Directions of the authornty

Hence, the authoritymhe;reby passes this order.and issues the following

directions under sectlon BZ of the Act to ensure compliance of obligations

cast upon the promot’“er aS%’Eé?‘ the functlon entrusted to the authority
under section 34(1‘) ~——

a. The respondent/promoter_ dlrected to refund the amount received
by it from each of the complalnant(s) a]ong w1th interest at the rate of
10.85% p.a. as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the date of each
payment till the actual date of refund of the deposited amount after
deduction of assured return already paid.

b. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.
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32. This decision shall mutatis mutandis apply to cases mentioned in para 3

of this order.

33. True certified copies of this order be placed on the case file of each matter.

34. Files be consigned to registry.

Member
uthonty, Gurugram

HARERA
GURUGRAM
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