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ORDER

1. The present complaint dated j.4.02.2023 has been filed by the
complainants/allottee under section 31 ofthe Real Estate IRegulation and
DevelopmentJ Act, 201,6 (in short, the ActJ read with rule 28 of the
Haryana Real Estate (Regulation and DevelopmentJ Rules, Z017 [in short,
the RulesJ for violation of section 11(4) [a] ofthe act ,,vherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the act or the rules

l
I
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Vers

Shri Sanjeev Kumar Arora

Shri Garvit Gupta
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and regulations made there under or to 
[he 

allottee as per the agreement
for sale executed inter se. 

I

A. Unit and proiect related details 
i

2. The particulars ofunit details, sale consiferrtion, the amount paid by the
complainants, date ofproposed handing 

fver the possession, delay period,
if any, have been detailed in the followin[ tabular form:

s.N. Particulars Details

?shia,l, Mrlberry' ,t ."Ao. e
Gurgaofr, Haryana

I
Resideritial Crou p nJusing

10.25 aNres

1. Name and location of
the project

2. Nature ofthe project

3. Proiect area

4. DTCP license no. 16 0f 2014 dated 10.ct6.2014

RERA Registered/ not
registered i 

Registered vide no. 22 of 20l g dated
23.70.2018 valid upt(, 30,06.2023

niits
[Page no. 31 of complaint]

506-u, floor, Tow€r- 12-
(page 38 ofcomplaint)

lrlo sqn_-
(page 38 ofcomplaint)

z?j],trls
(Page 36 ofcomplaint)

i.Z fne Compony Uaia on it pr"rert
plons and estimaies and subject to force
Mojeure ond all just exceptions ond
conditions beyond control of the
Company and subject to the Allottee
yllyg timely peyments, sha

6. Allotment Letter

7. Unit no.

8. Unit area admeasuring

9. Date of builder buyer
agreement

10 Possession Clause

Compiaint No. 609 of2023
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work

from
start

of6
apply

r to complete the construction
the said Apartment/ Building

within a period oI 39 months
date of this agreement or

construction after grant of
Clearance by MOEF

is later and a grace pertod
ths and shall thereafier
grant of the occupancy
dnd on receipt oI the same
possession of the said

Due date ofposs

{f the date ofagreement
n is not on

included as it is

Total sale

consideration

HA
plan on page no. 24 of

n page no. 116 ofreplyl

complainants
(as per SOA on page no. 116 of replyl

0ccupation certificate 02.77.2

111 of replyJ

0ffer of possession

120 ofcomplaintl

Page 3 of 29

I 
Apartment to the Allottee.

I

]records)

unqualified.

I Rs. 69,33,2s0l-

I 3.] Amounr paid Uy tt "lns-S,+L tzOT_

03.71.2022
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B. Facts ofthe complaint

3. That the complainants received a m+keting call from the office of
respondent in the month of May, 2015 fot booking in the above mentioned
residential proiect of the respondenl T[e complainants, induced by rhe
assurances and representations made bythe respondent, decided to book
a residential unit in the project of the lespondent as the complainants
required the same in a time bound rpanner for their own use and

Complaint No. 609 of 2023

4.

occupation and oftheir family members. .

That the complainants made thepaym-en{of Rs. 2,00,000/-, Rs. 3,00,000/-
and 1,,7 4,67 5 / - at the time of booking, Aetordingly, the respondent issued
a provisional allotment letter dated 27.10f 015 vide wh ich the respondent
allotted flat no. C-506, Fifth Floor, Tower dZ admeasu ring 1210 sq,ft. in the
above-mentioned proiect of the respondent.

That a copy of the buyer's agreement was sent to the cc mplainants which
was a wholly one-sider

yer s agreement was sent to the ccmplainants which
ed document containing totally unrilateral, arbitrary,rt containing tol

one-sided, and legally untenable terms favoring the respondent and was
totally against the interest of the uding the complainants
herein.

6. That in the case of the complai making the delay in the payment of
instalments, the respondent company is shown to be entitled to charge
interest @ 72o/o per annum, the complainants are shown to be only
entitled to a meagre amount of Rs. 5/_ per sq. ft. per month of the super
area of the apartment for the period of delay in offering the possession of
the apartment beyond the period stated by the respondent.

7. That the complainants had made payment of approximately of Rs.

6,74,645/- before the execution of the agreement and hence the
complainants were left with no other option but to accept the one_

Page 4 of 29
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sided terms of the buyer's agreement. Hence the buyer agreement

dated,27 .10.2015 was executed.

8. That the respondent in violation of the mutually agreed payment plan,

sent demand notices dated 17.LO.ZO|7 and L0.LL.ZO77 seeking the
payment towards the 'Completion of the Internal plaster, which
constituted 40% of the total cost oftho unit. As per the payment plan,

the respondent should have raised the payment demand first towards
the completion ofthe super struclurqwhich constituted for 2oo/o of the
total cost ofthe unit. Since, the required the complainants

to make payment towards 40 tal cost ofthe unit instead of
the agreed 20% of the total unit, the complainants raised

their objections vide rheir email da ted ig.Og.ZO77 and ZO.tO.2O7Z.The

Complaint No. 609 of 2023

respondent tried to iustify its illegal demands under the garb of
unilateral terms of the agreement. As the complainants were

throughout willing and ready to take the possession of the unit, the

complainants agreed to make the payment towards the demanded

amount, however, under the condition that no interest would be levied

by the respondent. The respondent vide its email dated 1,5.7t.2O17

acknowledged the same and demanded an undertaking that the
payment would be made. The complainants vide their email dated

15.11.2017 decided to make the payment and specifically intimated to
the respondent that the acceptance to make the payment was subject

to the respondent not levying any interest.

9. That the complainants have till date made the payment of Rs.

76,1.5,707 /- out of the total sale consideration amount of Rs.

69,33,250 /- strictly as per the terms of the al.lotment and the

construction linked payment plan and no default in making timely

Page S of 29
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payment towards the instalment demands has been committed by the
complainants.

10.That the respondent failed to handorer the possession of the flat
within the promised time frame, which in the present case was delayed
for an e*remely long period of tirne. As per clause 11.2 of the
agreement, the possession of the unit was to be handed over by the
respondent within a period of 39 months from the date of execution of
the agreement along with a grace period of 6 months.

11.That since the agreement was execlrted between the
27.70.201,5, hence, as per the terms ofLhe agreement, the
delivery of possession as per the ag;reed terms of the
buyer's agreement elapsed waybackoi ZZ.OZ.ZOtS.

12. That since the time period to handover the possession stated by the
respondent in the apartment buyer,s agreement had lapsed, the
complainants requested the respondent telephonically, and by visiting
the office of the respondent to update them about the date of handing
over ofthe possession. The complainanB even visited the construction
sites 10-12 times during the whole dealing with the respondent.

13.That vide letter dated 03.17.ZOZZ, tho respondent intimated to the
complainants that the unit allotted to them was ready for possession

as the respondent had obtained the occupation certificate. On_going
through the terms ofthe offer ofpossession, the comprlainants realized
that respondent had unilaterally increased the sale consideration of
the unit by demanding illegal charges which were not attributable to
the complainants.

14. That the offer of possession contained several illegalities which are as

follows:-

parties on

due date of

apartment

Page 6 of 29
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o.

That the respondent vide the letter dated 03.17.2022 demanded Rs.

7,53,0L7 /- fromthe complainants. There was no delay at all on the part
of the complainants in making the payment towards the total sale
consideration amounL

B.

. That respondent has demanded Rs.1,1i9,936/. towards the Advance
Common Area Maintenance and Management Charges for 24 months;
Rs. 24,000/- towards Advance Towards Common Area Electricity (Grid
SupplyJ charges for 24 months; Rs. 14,160/- towards Advance towards
the Common Area Electricity [through DG Set) charges for 24 months
and Rs. 56,640/- towards potable Water Supply Charges.

The respondent has demanded AMC for a period of tr.r,o years. The said
act ofthe respondent itselfis illegal and unethical.

The respondent has also demanded and the respondent had made
payment of Rs. 60,984/- towards the external electrjfication charges.
The said demand is completely illegal as the said c,harges are to be
demanded at the appropriate stage from the complainants on a pro_
rata basis after the completion of the project in question and the said
amount is liable to be refunded back to the complainants.

Complaint No. 609 of 2023

,,.'\
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D,

That respondent has demanded Rs. 35,010/- from the complainants as
registration charges. As already observed in para 214 of the judgment
titled 'Varun Gupta vs Emaar MGF Land Ltd,, the maximum nominal
amount which the builder can collect from the allottee under the guise
of facilitating the transfer of the property in his name is Rs. 15,000/_.
Thus, the respondent is bound to revoke the demand towards the
excess registration charges.

Club Development Charges

The respondent had demand complainants had already

pondent. The said amount
made payment of Rs. 1,65,469

was charged from the complainants undrer the guise to develop the club
facility as promised by the respondent ai the time ofbooking. However,
despite the lapse of 8 years from the date of booking no such club
exists on the pro,ect site and it is now clear that the said charges
demanded by the builder under the ambit of club development have
been mis-utilized by it at the cost of nantS.

E. That the respondent has t the rate of 12% from the
complainants against the applicable rate of S%. However, the
respondent has failed to provide the credit for difference 7% GST to
the complainants. The complainants are entitled to the said amount as

well from the respondent.

15.That the respondent has been acting not only in contrary to the terms
of the agreement which were drafted by the respondent itself but also
on account of its own acts and has reduced the cornplainants at its
mercy wherein and the complainants, questions ha.ve been left un_

answered and the respondent/promoter is continuing with its illegal
acts acting strictly in violation of the provisions of the RERA Act, 2 016.

Page I of29
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16. That the respondent in utter disregard of its responsibilities has left
the complainants in the lurch and the complainants have been forced

to chase the respondent for seeking relief. Thus, the complainants have

no other option but to seek justice from this Hon,ble Authority.

C. Relief sought by the complainants:

17. The complainants have soughr following relief[s):

1. Direct the respondent to handover possession of the allotted unit along

with interest as prescrib Estate (Regulation and

Development) Act, 2016 from to handover the possession

till actual realization of

2. Direct the respo deed favoring

complainants as p Regulation

Development Act,

3. Direct the respon paid towards club

interest.development

4. Direct the respondent id towards the external

electrification charges along rate ofinterest-

1,53,017/- payable

6. Direct the respond ntenance charges

including advance common area maintenance and management charges

for 24 months, advance towards common area electricity charges for 24

months, portable water supply charges and external and electrification

charges and excess registration charges.

7. Direct the respondent to provide the credit for difference 7olo GST to the

complainants along with prescribed rate ofinterest

the

and

PaEe 9 of 29
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so issued to the

8. Direct the respondent to not to demand holding charges from the

complainants.

D. Reply by the respondent

18. That the complainants out oftheir own free will and voilition approached

the respondent, and booked a unit bearing number C-506, "Type C,, on the

5th floor, tower-Tz having super built up area of 1210 sq. ft. in the

respondent's project 'Ashiana Mulberry phase-1" situated at sector-o2,

Sohna, Gurgaon, Haryana. The c opted for performance linked

make the payments of all thepayment plan as per schedule

instalments by making p

19. Thereafter, an ated 27.10.2015 was

executed between nt. Additionally, a

provisional allotm

complainants.

20. That the said agree le B pertaining to

payment plan linked to lainants were under an

obligation to adhere to the

21. The total sale consideration ofthe said unit was Rs. 7 6,1.5,7 07 l- [including

taxes] which the respondent has duly received towards consideration.

However, a sum of Rs. 3,80,570/- still remains outstanding towards

expenses under other heads and Rs.2,27,553/- including unit charges,

and delay penalty charges of Rs. 1,53,017 which the complainants have

failed to pay. Additionally, the complainants are also required to make

payment of Rs. 2,69,390/- towards pending maintenance charges,

deposits and other charges as per possession intimation letter dated

03 .1_l .2022 .
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22. That the complainants were under an obligation to adhere to the payment
plan opted for' Nevertheless, the comprainants have defaurted in adhering
to the payment plan. Despite receiving various reminders and demand
letter(sJ through email and otherwise sent by the respondent demanding
the outstanding payments, the complainants have failed to adhere to the
said payment plan opted and hencg the complainants have violated the
clauses 3.4 and 3.5 ofthe said agreement wherein they were liable to make
timely payment of the outs

consideration in order to obtai

tallments of the total sale

of the said unit. There is no
iota ofdoubt that the said act o nants is highly deplorable and
amounts to breach of terms ofth

Complaint No. 609 of 2023

The complainants were
fully aware of the fact that rnt of the installments and

outstanding dues is the essence of the contract, which cluly finds mention
in clause 3.4 and 3,5 that delayed and defaulted payments shall attract
auverse consequences. i

23. That all the emails of the complainants were duly responded to by the

adverse consequences. il

respondent and the complainants wele duly informed that interest shall
be levied on delayed

kept on delaying paym

24. That the complainants were under an obligation to adhere to the payment
plan opted as laid down in Schedule - B at page nos. 43 and 44 of the
agreement, which enlists the charges apart from the total sale

consideration. Therefore, the complainants were liable to pay such

balance dues.

25. That the alleged un ateral increase in the sare consideration and demand
ofillegal charges in form ofcharges indicated by the cornplainants in para

23 and 25 of the complaint under response whictr were allegedly

Page 11 of29



ffiHARERA
ffieunuennl,r Complaint No. 609 of2O23

demanded illegally vide possession intimation letter_cum-notice dated
03.71,.2022, were very much legal and an essential part ofthe agreement
and were chargeable under following clauses:

. External electrification charges _ Clause 1S.10 ofAgreement

. Electric meter connection charges _ page 43 ofthe Agreement
o Advance common area maintenance and management charges _

Clauses 15.1 and 15.6 oftheAgreement

o Advance towards commo city through grid supply -
Clause 15.1 1 of the Agreen

o Advance towards com ity through DG set - Clause
15.11 ofthe Agre

. Portable water Agleement
26. That as per clause respondent never

promised to hand . In actuality, clause
11.2 of the said agre t shall endeavor to
complete the cons n period of 39 months
from date of the said eriod of 6 months), subject
to application made and on receipt of
the same shall o which was in turn
conditional upon the,,force majeure,,.

27. Therefore, clause 11.3 of the said agreement enumerates the ,,force

majeure" clause which states that completion date shall automatically be
deemed to be extended if the delay in completion of cc,nstruction of the
project has occurred due to force majeure or circumstances bevond the
control of the respondent company.

28. The factors like non-availability of construction materials, electric power
slowdown, scarcity of water etc., are the substantial reasons which led to

Page 12 of 29
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the delay in completing the construction of the project. Additionally, the
construction of the proiect was stopped by Hon,ble National Green
Tribunal pertaining to the factors ofpoor air quality. That due to stoppage
of construction worl! it may take another month,s time to remobilize the
construction work at project site. Thus, the calculation of period of
completion for which the construction work was stopped shall be treated
as zero period.

29. Further, clause 11.4 ofthe said t mentions the "Delay penalty,,

clause wherein it has been if completion could be not

clause 11.1, 11.2 and & 11.3
completed within the time peri

subject to rhe timely p mplainants as per the
schedule of payment ther

5/- fRupees Five 0nly]
elay penalty @ of Rs.

Complaint No. 609 of2O23

provided that the

30. The terms of the

rer month per sq. ft of the super built area

has not been in default ofthe payment.

subject to timely

force majeurg the

26.01.2019 plus 6 months

payment by the All

construction of the unit

several times during 'ears 2077,2078,2019 and 20 2 0 by the order of

he Hon'ble Supreme Court ol lndia. It is mostEPCA, HSPCB, NGT

respectfully submitted that due to the increase in the level of pollution in
the NCR region, the Hon'ble Supreme Court vide its order dated
14.11.2019 passed in the matter of ,,MC 

Mehta Vs Union of India & others,,
bearing Writ Petition [c) No. 13029/19g5 imposed complete ban on
construction and excavation work across the National Capital Region from
04.77.2019, which was ultimately lifted on L4.02.2020. Bat on

Page 13 of29



construction caused irreparable damage to the delivery timelines and the
real estate developers, finances as the respondent was not able to
undertake any construction work during the aforesaid period and the
same was beyond the control ofthe respondent. Furthermore, the impact
of Covid-19 pandemic has been felt throughout the globe and more
particularly by Real Estate industry. The pandemic completely disrupted
the supply chain of the respondent therefore the delay if an, is not
attributable to the respondent h

31. That in order to curb down the : the Environment & pollution
(Prevention & ControlJ Au ational Capital Region, has
reviewed the urgent acti for the implementation
of the Graded Respo it's notification dated

ffHARERA
Seunuennrr,r

EPCA-R/2020/L-38

Diesel Generator set

Complaint No. 609 0f2023

ed ban on the use of

ch has further led to
delay in the constru

32. It is submitted that the itted the application
dated 05.04.2021 to the the delay caused by the

rein, in making the

orders of the EpCA,

occupation certificate on 02.11.2022 from the Director General, Town &
Country Planning Department, Chandigarh bearing Memo No. Zp_

1062/lD(RA)/2022l32955 (hereinafter referred to as the ,,0ccuparion

Certificate"). the respondent is ready and willing to give the possession of
the units to other allottees in respect of which the respondent has also sent

Page 14 of29
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a letter dated 03.11.2022 calling upon the complainants to make payment

ofoutstanding dues and take possession ofthe unit.

33. That the respondent has always kept the complainants updated with
respect to the development ofsurrounding area as well as ofconstruction

of the project. The respondent further repetitively apprised the

complainants of the factors which have a visible adverse impact on the

Real Estate Industry.

34. That the money received

utilized towards the co

years, Real Estate Sector has

the Real Estate Sector.

situation the con

35. That the complai

interest and co

evidentiary proof.

has held that co

customer and in the

proof for the same.

loss due to the omi

plainants/allottees has been

ect/unit. During the last three

ts which severely impacted

nt pandemic COVID-1g

charges along with

rd any substantial

umber of judgments

e loss incurred by the

ts have failed to provide

e respondent who has incurred

e complainants for which the

17/- towards delay

36, Copies of all the relevant documents have been duly filed and placed on

the record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis of these undisputed documents and submissions

made by the parties.

E. Jurisdiction ofthe authority

complainants are liable to pay an

penalty charges to the responden

Page 15 of29
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37. The authority observes that it has territorial as well as subject matter
jurisdlction to adjudicate the present complaint for the reasons given
below.

E.I Territorial iurisdiction
38. As per notification no. 1/92/2012_lTCp dated 1,4.12.2072 issued by

Town and country planning Department, the jurisdiction of Rear Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for arl
purpose with offices situated

in question is situated within

Therefore, this authority

the present complaint.

E.ll Subiect matter

39. The Section 11(4)(a

responsible to the

reproduced as

Section 11

Be responsible

regula

common areas to the

In the present case, the project

area of Gurugram District.

jurisdiction to deal with

promoter shall be

Section 11(4)(a) is

responsibilities, qnd

the rules and
as per the

plots

of allottees
or the

or the
competent authority, qs the case may be;

Section 3 4-Functions of the Authority;

344 of the Act provides to ensure compliance of the
obligqtions cost upon the promoter, the allottees ond the
reol estote ogenB under this Act ond the rules qnd
reg ulations mo de thereund er.

Page 16 of 29
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40. So, in view of the provisions of the act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

ofobligations by the promoter leaving aside compensation which is to be

decided by the ad.iudicating officer if pursued by the complainants at a

later stage.

F. Findings on the oblections raised by the respondent

F,l Obiections regarding force maieure

41. The respondents-promoter ni:, 
,,{,iry9 the contention that the

construction ofthe tower in whichlhe u11t ofthe complainants is situated,

has been delayed due to force majeure circumstances such as orders

passed by National Green Tribunal, supreme court of India, EpCA, HSpCB

to stop the construction during 2017 ,2018,2019 and i|020, non-payment

of instalment by allottees and Covid-19. The plea of the respondent

regarding various orders of the NGT and other forums advanced in this

regard are devoid of merit. The orders passed by NGT banning

construction in the NCR region was for a very short period of time and

thus, cannot be said to impact the respondent-buildet. leading to such a

delay in the completion. Also, there may be cases where allottees has not

paid instalments regularly but all the allottees cannot b(: expected to suffer

because of few allottees. The respondent further raised a plea regarding

covid-19 but that came in the year 2020. Hence, evernts alleged by the

respondent do not have any impact on the proiect being developed by the

respondent. Thus, the promoter respondent cannot be given any leniency

on based ofaforesaid reasons and it is well settled principle that a person

cannot take benefit of his own wrong. However, in the possession clause

ofthe agreement 6 months grace period is unqualified and therefore, it has

been allowed.

Complaint No. 609 of2023
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G. Findings on the relief sought by the complainants.

G. I Direct the respondent to handover possession of the allotted unit
along with interest as prescribed under real Estate (Regulation and
Development) Act, 2016 from the due date to handover the
possession till actual realization ofthe amount.

42. In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the
proviso to section 18(1J ofthe J proviso reads as under: -

compensqtion

18(1). U the is unable to give
possession of

"Section 78: - Return

Provided

from the

for every
possessiort

43, Clause 11.2 ofthe

of handing over

"11.2 The
estimotes
exceptions
and subject

r,r,ithdrow
', interest

of the

des the time period

ucecL below:

ond
oll just

pqny
shall

endeqvour soid
months

from the dote of this agreement or start of construction
after grant of Environment Clearance by MOEF whictxever
is later and o grace period of6 months and shall thereafter
opply for gront of the occupancy certificate ond on receipt
of the same will oJfer possession of the said Apartment to
the Allottee. .

44. The authority has gone through the possession clause ol the agreement. At

the outset, it is relevant to comment on the pre-set possession clause of

the agreement wherein the possession has been subjected to all kinds of
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terms and conditions ofthis agreement and the complainants not being in
default under any provision of this agreement and in compliance with all
provisions, formalities and documentation as prescribed by the promoter.

The drafting ofthis clause and incorporation ofsuch conditions is not only

vague and uncertain but so heavily loaded in favour of the promoter and

against the allottee that even a single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the promoter may

make the possession clause i

commitment date for handing

45. The buyer's agreement is a

that the rights and liabili

are protected candid

terms that govern th

commercials etc. b

the parties to have

would thereby pro

unfortunate event of a

the purpose of allottee and the

on loses its meaning.

ent which should ensure

oter and buyer/allottee

t lays down the

es like residentials,

the interest ofboth

s agreement which

ers and buyers in the

t should be drafted in the

be understood by a

. It should contain

a provision with regard to stipulated time of delivery of possession of the

apartment, plot or building, as the case may be and the rights of the

buyer/allottees in case of delay in possession ofthe unit.

46. Admissibility of detay possession charges at prescribed rate of
interest: The complainant(s) are seeking delay possession charges.

However, proviso to section 18 provides that where an allottee does not

intend to withdraw from the proiect, they shall be paid, by the promoter,

interest for every month of delay, till the handing over of possession, at
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benchmork Iending

fx from time to time for

47. The legislature in its
provision of rule 15

interest. The rate

reasonable and if
ensure uniform p

48. Consequently, as pe

such rate as may be prescribed and it has been prescribed under rule 15

ofthe rules. Rule 15 has been reproduced as under:
Rule 75. prescribed rate of interest_ lproviso to section
72, section lB and sub_section (4) and subsection (7) of
section 791

@ For the purpose of proviso to section 12; section 1g;
ond sub-sections (4) and (7) of section 19, the ,,interest 

ot the
rote prescribed,, shall be the Stote Bank of lndia highest
marginal cost of lending rote +20k.:

Provided thot in cqse the State Bankoltndia marginal cost of
lending rote (MCLR) is notin use, it sholl be reploced by such

https://sbi.co.in. the

Complaint No. 609 of 2023

Bank of lndia may
general public.

legislation under the

prescribed rate of

the legislature, is

the interest, it will

Bank of India i.e.,

te fin short, MCLR) as on

rescribed rate of interest

&

on 2(za) of the Act

the allottee by the
promoter, in case ofdefault, shall be equal to the rate ofinterest which the
promoter shall be liable to pay the allottee, in case ofdefault The relevant
section is reproduced below:

prescr

).850/o.

"(za) "interest" meons the rates of interest poyable by
the promoter or the qllottee, as the cose moy bi.
Explonation. 

-For the purpose ofthis clouse_
the rqte of interest chorgeoble from the allottee by the
promoter, in case of defoulC shall be equal to the rate of
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in.terest which the promoter sholl be liable to psy the
allottee in cose of defqult;
the interest payable by the promoter to the ollottee shall
be from the date the promoter received the amount or
o ny part thereof till the dote the amount or port thereof
and interest thereon is refunded, and ih" int"r"it
poyoble bytheollottee to the promoter shqll be from the
ddte Lhe ollottee deloults in payment to the promoter till
the date it is paidi,

50. 0n consideration of the documents available on record and submissions
made regarding contrayention of provisions of the Act, the authority is

Complaint No. 609 of 2023

satisfied that the respondent is in contravention ofthe section 11(4J(al of
the Act by not handing over possession by the due date as per the
agreement. By virtue of clause ll.Z of lhe buyer,s agreement executed

possesberween the parties, the possession of the subject unit was to be handed

Further the respondent is entitled for a grace period of 6 months as it is
unqualified so, the due date for handing over of possess ion herebv comes

out as 27 .07 .2019 .

5L. The respondent failed to hand over..possession of the sub.iect unit by the
due date. Accordingly, itis the failure ofthe respondent/promoter to fulfil
its obligations and responsibilities as per the agreement to hand over the
possession within the stipulated period. The authority is ofthe considered

view that there is a delay on the part ofthe respondent to offer possession

ofthe allotted unit to the complainants as per the terms and conditions of
the buyer's agreement executed between the parties.

52. As per contentions made by the complainants, the occupation certificate
for the subject unit has been received on 02.77.2022 and on 03.11.2022 a

Page 2l of 29
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letter for offer of possession along with outstanding demands has been
sent to them. The demand letter included various demands that were
without any calculation or iustification. They sent various mail raising
their queries but all went in vain. Subsequently respondent demanded
holding charges from them for not occupying the unit. Lastly it has been
contended that respondent outrightly refused to accord their demands.
On the contrary the respondent contended that complainants consciously
choose to ignore the demand I

53. The concept ofvalid offer ofpo be understood first.

ValidiA of offer of

54. It is necessary to valid and lawful offer
of possession, the

comes to an end.

lawful, the liability

allottee remains en

offer of possession

ion is not valid and

offer is made and

the delay caused in
handing over valid poss considered view that a
valid offer ofpossession m components:

iii, The possession should not be accompanied by
unreasonable additionaldemands.

55. In the present matter, the respondent has offered the possession of the
allotted unit on 03 .17.2022 i.e., after obtaining occupation certificate from
the concerned department along with alleged additional demand.
Therefore, no doubt that the offer of possession has been sent to the
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complainants but the same is accompanied with unreasonable ad.litional
demands. Thus, the offer of possession is not a valid offer of possession as

it triggers (iii) component of the above-mentioned definition.

56. Accordingly, it is the failure of the promoter to fulfil its obligations and

responsibilities as per the agreement to hand over the possession within
the stipulated period. Accordingly, the non-compliance of the mandate

contained in section 11(a) (a) read with proviso to section 1g[1) ofthe Act
on the part ofthe respondent is established. As such, the allottees shall be
paid, by the promoter, interest for every month ol a delay from the due

date of possession i.e., 27.07.201.9 till the date of the actual handover of
possession at the prescribed rate i.e., 10.g5 o/o p.a. as per proviso to section
18(11 ofthe Act read with rule 15 ofthe rules.

G.II Direct the respondent to refund Rs. 1,65,469/. paid towards club
development charges along with prescribed rate of interest.

57. It is held that occupation certificate for the unit of the allottee has been

received in which the details of the club are not mentioned. The authority
is of the view that if the club has come Into existence and the same is
operational or is likely to become operational soon i.e. within reasonable
period of around 6 months, the demand raised by the respondent for the
said ameniry shall be discharged by the complainants as per the terms and

conditions stipulated in the builder buyer,s agreement. However, if the
club building is yet to be constructed, the respondent should prepare a

plan for completion ofthe club and demand money regarding club charges

and its membership from the allottees only after completion of the club.
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G,lll Direct the respondent

external electrification

interest.

to refund R

charges a

58. External Development charges are ch

company to the relevant authorities and

such rates as may then be applicable

area of the apartment bears to the total

the project. The respondent is justified in

these charges area payable on actual pa'

charge a higher rate against EDC/IDC a

authority. Therefore, the respondent is d

EDC& IDC to the complainants-allottee.

59. As far as external electrification charges a

be charged by the respondent-builder

development charges and thus, are not

G.lV Direct the respondent to revoke

charges including advance comm

management charges for 24 months,

electricity charges for 24 months,

excess registration charges.

. Maintenance Charges including adva

60. The respondent shall not demand the

more than one (1) year from the allottee

specific clause has been prescribed in th

has been demanded for more than one y

o Advance electricity charges and po ble water supply

Page 24 of29
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60,984/- paid towards the

with prescribed rate of

required to be paid by the

hall be payable by the buyer at

in such proportion as the sale

e area of all the apartments in

demanding EDC& IDC but since

ent basis the respondent cannot

actually paid to the concerned

rected to provide calculation of

concerned, the same shall not

the same are part of external

burdened twice on the allottee.

towards maintenance

n area maintenance and

vance towards common area

ble water supply charges and

ce maintenance charges

nce maintenance charges for

even in those cases wherein no

agreement or where the AMC
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61. The issue w.r.t electricity charges and w4ter connection charge etc. were

dealt under Complaint no. 4031 of 2019 titted as Varun Gupta & Ors.

Vs. Emaar MGF Land Ltd. These connect[ons are applied on behalf of the

allottees and they have to make payment fo the concerned department on

actual basis. In case instead ofpaying indilridually for the un it if the builder

has paid composite payment in respect of the above said connections

including security deposit provided to the units, then the promoters would

be entitled to recover the actual charges p4id to the concerned department

from the allottee on pro-rata basis i.e. deJending upon the area ofthe flat

allotted to the complainants viz-a-viz tfre total area of the particular

project. The complainants/allottees will a]lso be entitled to get proof of all

such payment to the concerned depaftment a]ong with composite

proportionate to their unit before makilrg payment under the relevant

head.

62. It is also clarified that there shall not be airy loading or additional charges

for such connection in the name ofinciden]tal charg€,s and sometime under

the name and style of informal .hr.g", *{,1.h is an illegal charge.

. Registration charges

63, The registration of properry at the regiiffation office is mandarory for

execution of the conveyance (salel deed Uetween the developers (sellerJ

and the homebuyer (purchaser). Besides t[e stamp,:lury, homebuyers also

pay for execution of the conveyance/safe deed. 'I'his amount, which is

given to the developers in the name of re$istration charges, is significant.

The authority considering the pleas of lhe developer-promoter directs

that a nominal amount of up to Rs.15000/- can be charged by the

promoter - developer for any such expen]ses whictL it may have incurred

for facilitating the said transfer as has be(n fixed by the DTp office in this
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regard. For any other charges like incid

nature, since the same are not defined an

builder buyer's agreement, therefore, the

G.V Direct the respondent to revoke

payable towards delayed interest fro

64. As per section z(za) of the Act,2016 the

the allottee by the promoter, in case of
prescribed rate i.e., 10,85% by the resp

same rate of interest which the promoter

in case of default i.e., the delayed possessi

C.VI Direct the respondent to provide the

to the complainants along with presc

65. The authority has decided this issue in th

2019 titled as Varun Gupta V/s Emaa

authority has held that for the projects w
was after 01,.07.2017 i.e., date of coming

entitled for charging GST but builder has

credit to the buyer. That in the event

passed the benefit oflTC to the buvers of

to the provisions of section 171[1) of th

commifted an offence as per the provisi

above Act. The allottee shall be at liberty

Committee Haryana for initiating procee

HGST Act against the respondent-pro

Commissioner is advised to take nece

benefit of ITC is passed on to the allottee i future.
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ntal/miscellaneous and of like

no quantum is specified in the

me cannot be charged.

demand of Rs. 1,53,017l-

the complainants.

te of interest chargeable from

efault shall be charged at the

ndent/promoter which is the

hall be liable to pay the allortee,

n charges.

credit for difference 7o/o GS'l

bed rate of interest.

complaint bearing no, 4031 of

MGF Land Ltd. wherein rhe

e the due date of possession

to force of GST, the builder is

pass the benefit of input tax

respondent-promoter has not

unitwhich is in contravention

HGST Act,2017 and has thus

ns of section 171 [3Al of the

approach the State Screening

ings under section 171 of the

oter. The concerned SGST

action to ensure that the
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66. The final tax liability is to be re-fixed afte

of the SGST/CGST Act. However, the

recover the amount charged towards G

calculation by the profiteering committee

only till the due date of possession subi

of the profiteering committee.

G.VII Direct the respondent to not to
complainants,

67. The respondent is debarred from

complainants /allottees at any point of

apartment buyer's agreement as per law

in civil appeal no. 3864-3899/2020 decid

G.VIII Direct the respondent to execute co

complainants as per section 17 of th
Development Act, 2016.

68. Section 17 (11 ofthe Act deals with dutv of

deed executed and the same is reproduce

" 17. Transfer oftitle.-
(1). The promoter shall execute
deed in favour of the allottee
proportionate title in the common
the allottees or the competent au
and hond over the physical
of building, as the cose moy be,
common oreas to the associati
competent authority, as the
project, and the other title docu
within specqed period os per sa
under the locol laws:
Provided that in the absence of
deed in favour of the altottee
allottees or the competent outh

Complaint No. 609 of 2023

considering the benefit u/s 171

ondent-promoter shall not

from the allottee tili the final

s provided and shall be payable

to the decision and calculation

dem nd holding charges from the

ing holding charges from the

time even after being part of

ed by hon'ble Supreme Court

d on 74.L2.2020.

veyance deed favoring the

Real Estate Regulation and

moter to get the conveyance

below:

q registered conveyonce
long with the undivided
qreos to the associotion of
oriry, as the case moy be,

ion ofthe plot, opartment
to the ollottees ond the
of the allottees or the

may bq in o reol estote
ents pertaining thereto
ioned plons as provided

ny local law, conveyance
the association of the

ity, os the case moy be,
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under thts section shall be cqrri
three months from date of issue

69. As OC of the unit has been obtained

02.lL.2022, therefore, conveyance deed

the unit. Accordingly, the authority di

conveyance deed in favour of the compl

any within 90 days from the date of this o

H. Directions ofthe authority

70. Hence, the authority hereby passes this

directions under section 3 7 of the Act to e

cast upon the promoter as per the fun

under section 34[f):

ll.

t.

The respondent is directed to pay del

The respondent is directed to hando

subject unit within 30 days from the d

certificate of the project has already

competent authority.

prescribed rate of interest i.e., 10.8s

on the amount paid by the complaina

due date of possession 27.07 .ZOlg nll
possession at the prescribed rate 1

section 18(1) ofthe Act read with rule

The rate of interest chargeable from th

case of default shall be charged at the

the respondent/promoter which is th

the promoter shall be liable to pay the

the delayed possession charges as per

lll.
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out by the promoterwithin
o c c u p o ncy ce rtifi c o te."

y the competent authority on

n be executed with respect to

the respondent to execute the

nants after settling the dues, if
er.

rder and issues the following

sure compliance of obligations

n entrusted to the authority

er physical possession of the

te ofthis order as occupation

en obtained by it from the

posserssion charges at the

p.a. for every month of delay

to the respondent from the

e date oF actual handover of

.8So/o p.a. as per proviso to

5 ofthe rules.

allottees by the promoter, in

rescribed rate i.e., 10.850/o by

same rate of interest which

llottees, in case of default i.e.,

ection 2(za) ofthe AcL
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74.12.2020.

71. Complaint stands di

72. File be consigned to

ffi HARER,\
dh eunuennnr

rules.

charges shall not be

after being a part of the

Supreme Court in Civi

vt.

The complainants are directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period.

The respondent is directed to pay arrears of interest accrued within

90 days from the date of order of this order as per rule 16(2J of the

The respondent shall not charge ing from the complainants

which is not the part ofthe flat buyer' agreement. However, holding

at any point of time even

per Law settled by Hon'ble
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, Gurugram

t. 3864-388912020 dated

Haryana Real Estate

GU

Page 29 of 29


