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CORAM: IERE
Shri Sanjeev Ku rn;ar Arora 1 _Ma Eer

 APPEARANCE: 4

| Shri Garvit Gupta : Com plainants -
Shri Deeptanshu Jain i _ | Respondent

ORDER

. The present complaint dated 14.02.2023 has been filed by the
complainants/allottee under section 31 of the Real Estate [Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short.
the Rules) for violation of section 11 (4)(a) of the act wherein it is inter aliz
prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the act or the rules
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and regulations made there under or to the allottee as per the agresment

for sale executed inter se.

A, Unitand project related details
2. The particulars of unit details, sale consideration, the amount paid by the

Complaint No. 609 of 2023

complainants, date of proposed handing ever the possession, delay period,
ifany, have been detailed in the following tabular form:

'S.N. [ Particulars 1
1. | Name and location of
the project
| 2. | Nature of the project
3. | Projectarea /0" 4 1.25
4. |DTCPlicensend, |16 0f2014 :flﬁh;ilﬂﬂizﬂld
5. | RERA Registetéd] not | Registared vide nol 22 of 2018 dated
registered | = {2310 ammdupm 30.06.2023
6. | Allotment Let];éu' 27102015
[Page _m El,utmmplalntj
7. | Unit no. o, 506,54 ﬂﬂdr Tower-T2
e - ‘i:' Epmmalnt]
8. | Unitarea admeasuring | 1 : WA
| | (page 38 of complaint)
9. | Date of builder buyer | 27.10.2015
Ypronmens (Page 36 of complaint)
10 Possession Clause 11.2 The Company based on its present
plans and estimates and subject to force |
Majeure and all just exceptions and |
conaitions beyond contrel of the
Company and subject to the Allottee

timely  payments, shall |

making
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endeavour to complete the construction |
work of the said Apartment/ Building
Hlereuf within a period of 39 menths
from the date of this agreement or |
start of construction after grant of
Environment Clearance by MOEF
whichever is later and a grace period
of 6 months and shall thereafter
apply for grant of the occupancy

certificate and on receipt of the same
will offer possession of the said
:Apurﬂuent to the Allottee,

11

Due date of pmseasmn

/P, *"l [’:ﬂrui

Hi

2] ﬁ?ih‘fq

‘fmm the date of agreement

‘d‘&dﬂﬂi Cﬂqi&:ru;tlnn is not on

records]

Hute Efﬂmp&lﬁdﬁs included as it is
unquﬂ.ﬁﬁﬁd.

12

Totalsale
consideration

N mﬁaga ﬁ-ﬁuﬁ

faaparﬁay:nent plan on page no. 24 of

Eumplarm]

%M@ V¥

[as per EA an pagf.- no. 116 of reply)

13

Amount paidbythe |
complainants

[ Rs.75 A1,170/-

|
(as per SOA on page no. 116 of reply] |

14.

Occupation certificate

02.11.2022
(Page no, 111 of reply)

15.

Offer of possession

0311.2022
(Page no. 120 of complaint)
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B. Facts of the complaint

Complaint No. 609 of 2023 J

That the complainants received a marketing call from the office of
respondentin the month of May, 2015 for booking in the above mention ed
residential project of the respondent. The complainants, induced by the
assurances and representations made by the respondent, decided to book
4 residential unit in the project of the respondent as the complainants
required the same in a time bound manner for their own use and
occupation and of their family memhﬁrs

___' ) HfP.s- 2,00,000/-, Rs, 3,00,000/-
A rdingly, the respondent issued
a provisional allotment letter Hatﬂtﬁm 015 vide which the respondent
allotted flat no. C-506, Fi lﬁh ﬂﬂﬂ!&.ﬂﬂ.‘gﬁ admg;s:urlng 1210 sq.ft. in the
above-mentioned pr-:__;}u_-":tpf the respnn,lippt.

That a copy of the h@éj’_"é agr&érnfe'ﬁfw% sent to the complainants which
was a wholly nne-mdéiﬁl&;umertt -:qj:luﬂ niﬁg &mﬂﬁ unilateral, arbitrary,
one-sided, and legally ﬂp’t;ﬂahl terms %é‘ﬁfgg ﬁu: respondent and was

e T | B

totally against the Intaresl: u?tﬁgWMcfudhg the complainants

herein.

. That in the case of ﬂﬂ cﬁn@lﬂnfﬁé lﬁﬂhd‘g‘%ﬂﬂa}r in the payment of

instalments, the respondent Company Is Shown'to be entitled to charge
interest @ 12% per annum, the complainants are shown to be anly
entitled to a meagre amount of Rs. 5/- per sq, ft. per month of the super
area of the apartment for the period of delay in offering the possession of
the apartment beyond the period stated by the respondent.

That the complainants had made payment of approximately of Rs.
6,74,645/- before the execution of the agreement and hence the

complainants were left with no other aption but to accept the one-
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sided terms of the buyer's agreement. Hence the buyer agreement
dated 27.10.2015 was executed.

That the respondent In violation of the mutually agreed payment plan,
sent demand notices dated 17.10.2017 and 10.11.2017 seeking the
payment towards the ‘Completion of the Internal Plaster’ which
constituted 40% of the total cost of the unit. As per the payment plan,
the respondent should have raised the payment demand first towards
the completion of the super strm:’mmwhich constituted for 20% of the
total cost of the unit. Since, the _:'_:' de

mand required the complainants
to make payment towards 4!]%:’-' : the & tal cost of the unit instead of
the agreed 20% of the mtﬂ*ﬁ’n#t"-ght,h!pﬁm lf;rl;he complainants raised
their objections vide theif email dated 29. nq.zg,nr and 20.10.2017. The
respondent tried téﬁ].fﬁfy its Il'le 2 demams under the garb of
unilateral terms of*the agr&rﬁbn . As_the! complainants were
throughout willing and ready to 1';q!u:ra-1 & possession of the unit, the

complainants agreed to make the patmﬁut tewards the demanded
amount, however, under the fﬁﬁﬂmﬂﬁm interest would be levied

Tl _=a pe: =

acknowledged the gaﬁn a’@w@' an Imdertaking that the
payment would be made. The: n?mﬁi nts \riﬁe their email dated

15.11.2017 decided i:'ﬂ" ma]ie the payi am:f 5peciﬁ-:all}i intimated to
the respondent that the acceptance to make the payment was subject
to the respondent not levying any interest.

That the complainants have till date made the payment of Rs.
76,15707/- out of the total sale consideration amount of Rs.
69,33250/- strictly as per the terms of the allotment and the
construction linked payment plan and no default in making timely
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payment towards the instalment demands has been committed by the
complainants,

10.That the respondent failed to handover the possession of the flat
within the promised time frame, which in the present case was delayed
for an extremely long period of time. As per clause 11.2 of the
agreement, the possession of the unit was to be handed over by the
respondent within a period of 39 months from the date of execution of
the agreement along with a gra:egﬁﬂ-:;:i of 6 months.

11.That since the agreement as executed between the parties on
27.10.2015, hence, as per the té S e agreement, the due date of
delivery of possession 5{@*‘ tilf'.__‘_ éed terms of the apartment
buyer's agreement ela’pswriv ack on E?B‘F”z’ﬂl'}

12.That since the nmqunbd to handuva{ the possession stated by the
respondent in the qﬁ ant| ;hl?’Elﬁ! ﬂrgmﬁ:t had lapsed, the
complainants requ E'HIE resﬁnqﬂaﬁt tﬂeﬁi}pmtaliy, and by visiting
the office of the respnhﬁepfq @d#teﬁdq;ﬁhﬂut the date of handing
over of the possession, Tﬁmﬁlm\g{n visited the construction
sites 10-12 times during the whale lrh,ﬂle respondent.

13.That vide letter Mﬁmiiizﬂﬁfﬁﬁmﬁt&nt intimated to the
complainants that the unit allotted to them'was ready for possession
as the respondent had obtained the occupation certificate. On-going
through the terms of the offer of possession, the complainants realized
that respondent had unilaterally increased the sale consideration of
the unit by demanding illegal charges which were not attributable to
the complainants.

14. That the offer of possession contained several illegalities which are as
follows:-
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* That the respondent vide the letter dated 03.11.2022 demanded Rs.
153,017 /- from the complainants. There was no dela y atallon the part

of the complainants in making the payment towards the total sale
consideration amount.

'-'-":.'-\.'
DG Set] charges fo 'uninq. n*“'i.--.-j.-_- D[ harges

1
II|"|-'

* That respondent hasutgm@ndﬁd,,fhs " 5’&?[ towards the Advance
Common Area I'h'lamJ:Mce and Man@mlmt EH'IdJ‘gmi for 24 months;
Rs.24,000/- towa rdsg&;:lyance'ruwardp EWma Electricity (Grid
Supply) charges for 24 manths: Rs. 14 iﬁﬂf tnward,s Advance towards
the Common Area Eleetricity. (through DG set) charges for 24 months
and Rs. 56,640 /- towards Potable w;lsné Supply Charges,

* The respondent has l:lemandﬂd\ﬁruﬂ {rlﬂr@ar ud;:nf two years. The said
act of the respundenﬁ J%e]ﬁét{lﬂéj Eﬁ t&l

* The respondent has al;p {lem_anﬂsed '__H_il.vlj the respondent had made
payment of Rs. ED.GH#,{‘—;‘tﬂwﬁrds the external electrification charges.
The said demand is completely illegal as the said charges are to be
demanded at the appropriate stage from the complainants on a pro-
rata basis after the completion of the project in question and the said
amount is liable to be refunded back to the complainants,

C. Registration charges
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* Thatrespondent has demanded Rs. 35,010 /- from the complainants as
registration charges. As already observed in Para 214 of the judgment
titled "Varun Gupta vs Emaar MGF Land Ltd’, the maximum nominal

Complaint No. 609 of 2023 |

amount which the builder can collect from the allottee under the guise
of facilitating the transfer of the property in his name is Rs. 15,000/,
Thus, the respondent is bound to revoke the demand towards the
excess registration charges.

D. Club Deyvelopment Charges T, B
* The respondent had demandas}rsqﬁd
made payment of Rs. 1,65 4&9}7- f _‘ \
was charged from the complaina its 0 ri,ghﬂfguise to develop the club
facility as promised h} Eﬁerbs : 1 : thu.ﬂﬁ&nf booking. However,
despite the lapse of Eq.)éars frnm tth-Eate qf‘hduking, no such club
exists on the pmjett&@e and it is nbw clear that the said charges
demanded by the hm@ehuﬁﬁﬂ the #ﬂbﬁ ?#\El“-}h development have

been mis-utilized by ll.‘ﬂ‘t..th@*mﬁ of ﬂgﬁnﬁ!’;}nanw
E. That the respondent has ﬁargéd *ﬁﬁ?‘ﬂbﬂ;e rate of 12% from the

O P AT

complainants agamft T;haﬂap@%ahlag Elg of 5%. However, the
respondent has failed to provide the -;:ﬁj'b{:ﬂ' difference 7% GST to
the complainants. The complainangs are entitled to the said amount as
well from the respondent.

e complainants had already

espondent. The said amount

L5. That the respondent has been acting not only in contrary to the terms
of the agreement which were drafted by the respondent itself but also
on account of its own acts and has reduced the complainants at its
mercy wherein and the complainants' questions have been left un-
answered and the respondent/promoter is conti nuing with its illegal
acts acting strictly in violation of the provisions of the RERA Act, 2016,
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16.That the respondent in utter disregard of its responsibilities has left

Complaint No. 609 of 2023 _J

the complainants in the lurch and the complainants have been forced
to chase the respondent for seeking relief. Thus, the complainants have
no other option but to seek justice from this Hon'ble Authority.

C. Relief sought by the complainants:
17. The complainants have sought following relief(s):

1. Direct the respondent to handover possession of the allotted unit along

with interest as prescnhed ry
Development) Act, 2016 from rq ". Late to handover the possession
till actual realization nfﬂm&amﬂmﬁ:,

2. Direct the rmpnndgﬁt d:q, ﬁ'm&ﬁ:é“t anyey m;e deed favoring the
complainants as pﬂ‘ ,aﬂttmn ﬂ of ;Egtate Regulation and
Development Act, Eﬂiﬁ‘. [ f|[ =

3. Direct the respunieuj, to- refund Ra 1555&9} paid towards club
development charg Ipﬂgmth, presc uﬁ,.rau of interest.

4. Direct the respondent .l'e‘h.}\‘qﬁ 1“1"1‘. & /;!ard towards the external
electrification charges altmg with.preseribed rate of interest.

5. Direct the respﬂndét.& ?w nfg,s 1,53,017/- payable
towards delayed |r1|:3r&si‘ f[rum mﬁ

6. Direct the respondent to reyoke demt 'fﬂ?'-'m‘ds’ maintenance charges
including advance common area maintenance and management charges

for 24 months, advance towards comman area electricity charges for 24
months, portable water supply charges and external and electrification
charges and excess registration charges.

7. Direct the respondent to provide the credit for difference 7% GST to the
complainants along with prescribed rate of interest.
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8. Direct the respondent to not to demand holding charges from the

Complaint No. 609 of 2023 |

complainants.

D. Reply by the respondent

18. That the complainants out of their own free will and voilition approached
the respondent, and bocked a unit bearing number C-506, “Type C" on the
5th floor, tower-T2 having super built up area of 1210 sg. ft. in the
respondent’s project “Ashiana Mulberry phase-1" situated at sector-02,
Sohna, Gurgaon, Haryana, The cmﬁp;;aing;ts opted for performance linked
payment plan as per schedule Eﬁ"'hu it to make the payments of all the
instalments by making paymam:dﬁ?ﬂ E‘g‘llv,&iﬁ [

19, Thereafter, an aparﬁnpnt byﬁr%ﬁﬁ@wx dated 27.10.2015 was
executed between m{@gplaixi‘mnsm! the nsggqndenn Additionally, a

date 'arﬁs ‘also issued to the

-

.ih
N

provisional ﬂ“ﬂl.‘.ll.'ltﬂl"-*"!ﬂ!ttﬂ uf ever|

complainants. \ 1 i 1|

20, That the said agreax\é‘lt"hglm cﬁnt&jn; %F’Iﬁlﬂldule B pertaining to
payment plan linked tu"p-gtfufmaa_;a [ qﬂh‘pﬁlmnants were under an
obligation to adhere to the sﬂm&m 3

1. The total sale consideration of ﬂ:gﬁqsdmﬁtwaa Rs.}’ﬁ 15,707 /- (including
taxes) which the mﬁnﬁdﬂnﬁhﬁmaﬁamﬁd tﬁ\wards consideration.
However, a sum of/Rs. _B.Eﬂ._ﬁ'ﬁﬂf-f still remains ‘outstanding towards
expenses under other heads and; ﬂs. 2.2'.?.5-53;"- including unit charges,
and delay penalty charges of Rs. 1,53,017 which the complainants have
failed to pay. Additionally, the complainants are also required to make
payment of Rs. 2,69,390/- towards pending maintenance charges,
deposits and other charges as per possession intimation letter dated
03.11.2022.

Page 10 of 29



HARERA

Complaint No. 609 of 2023

2 GURUGRAM

22. That the complainants were under an obligation to adhere to the payment

23.

plan opted for. Nevertheless, the complainants have defaulted in adhering
to the payment plan. Despite receiving various reminders and demand
letter(s] through email and otherwise sent by the respondent demanding
the outstanding payments, the complainants have failed to adhere to the
said payment plan opted and hence, the complainants have violated the
clauses 3.4 and 3.5 of the said agreement wherein they were liable to make
timely payment of the ﬂutstandjgg insta]lma.nts of the total sale

consideration in order to uhtam_ )55ession of the said unit. There is no

iota of doubt that the said act of th
amounts to breach nfterm&ﬁf—!h said el

fully aware of the Fat']:s t];.,a’E tltp,ﬂy ) Bnﬁ'n? the installments and
outstanding dues is ljm,bﬁen ce nfthe mtmrt w['r[q.h duly finds mention
in clause 3.4 and 3.5 lﬁat delayed and defaulted ‘pa}rments shall attract
adverse consequences. . | : Y

That all the emails of the pmnpiainﬂnu; Igewﬂuly responded to by the
respondent and the cnmpﬁlhﬁiaf} Tlf.ﬂEﬂ. H}dﬂfﬂrmed that interest shall

be levied on dnla}'ﬂdf E&tﬂ |te,£hat the complainants
kept on delaying payﬁ:;a b.

‘nants is highly deplorable and

24. That the complainants were :.mder an r.:thQ‘atmn to a-q[here to the payment

plan opted as laid down in Schedulé = B 4t Page nos. 43 and 44 of the
agreement, which enlists the charges apart from the total sale
consideration. Therefore, the complainants were liable to pay such
balance dues.

25. That the alleged unilateral increase in the sale consideration and demand

of illegal charges in form of charges indicated by the complainants in Para
Z3 and 25 of the complaint under response which were allegedly
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demanded illegally vide possession intimation letter-cum-notice dated
03.11.2022, were very much legal and an essential part of the agreement
and were chargeable under following clauses:
* External electrification charges - Clause 15.10 of Agreement
* Electric meter connection charges - Page 43 of the Agreement
* Advance common area maintenance and management charges -
Clauses 15.1 and 15.6 of the Agreement
* Advance towards common. -area g!ecmcxty through grid supply -
Clause 15.11 of the ﬁgreemﬁitﬁ 4
* Advance towards common ﬂi?ﬂé‘m:mll}r through DG set - Clause
15.11 of the Agreement ' _
* Portable water Sgﬁﬂy cmarhaf—%é 43“qFﬂmﬁAgreement
26.That as per clause .li-iﬂ’rﬂf the said ngeemeqt' the respondent never
promised to hand nﬁ@itbe pgssq::s%n EJI Bﬁy blﬁ.? In actuality, clause
11.2 of the said agree,tﬁent slaates that ;espﬁmfent shall endeavor to
complete the mnshucfh;gmwﬁm of ﬂm gﬂtﬁln period of 39 months
from date of the said agreefhe:ﬁ{phtﬁr&.&ﬁennd of & months), subject

to application made forgrant uf«uqugam:p certificate and on receipt of
the same shall offer possession of ﬂ&iﬁ ﬂ]& unit; which was in turn

conditional upon the “force miajeure?. | | /
7. Therefore, clause 11.3 of the said agreement enumerates the "force

By
I""'l:..

I -
WAL,

majeure” clause which states that completion date shall automatically be
deemed to be extended if the delay in completion of construction of the
project has occurred due to force majeure or circumstances beyond the
control of the respondent company.

28. The factors like non-availability of construction materials, electric power

slowdown, scarcity of water etc. are the substantial reasons which led to
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the delay in completing the construction of the project. Additionally, the
Construction of the project was stopped by Hon'ble National Green
Tribunal pertaining to the factors of poor air quality. That due to stoppage
of construction work, it may take another month's time to remobilize the
construction work at project site. Thus, the calculation of period of
completion for which the construction work was stopped shall be treated
as zero period.
29. Further, clause 11.4 of the said ag;@nent mentions the “Delay Penalty”

S F:

clause wherein it has been ialft dow & hat if completion could be not

completed within the time period stated.in clause 11.1, 11.2 and & 11.3
subject to the timely pgghxcﬂtg.-mgdyh lj!léu:nmplajnants as per the

schedule of payment thﬁthh EW uﬂ{mﬁ elay penalty @ of Rs.
5/- (Rupees Five Only) ¢ per month per.sq. f& of the super built area

provided that the Mrpﬁmq has not been in default of the payment.
30. The terms of the agr&atﬁeni and i‘hﬁ:ﬂﬁ.ﬁ ;egfﬁaﬂnn subject to timely

payment by the Alln&&n ﬁs\ﬁreﬁ W ‘to force majeure, the

construction of the unit wa! Bﬁftmlgi&d‘ky 26.01.2019 plus 6 months
grace period ie. by 1; delay due to “force
majeure”, court un:'leE? zl ég co ,{.’h&prn ect was stopped
several times during ;hemsﬁﬂl?,iﬂiﬂﬂ-ﬂnnﬁzﬂzﬂ by the order of
EPCA, HSPCB, NGT and’ the Hun’b‘ie‘ﬂ‘up[rema Court of India. It is most
respectfully submitted that due to the increase in the level of pollution in
the NCR region, the Hon'ble Supreme Court vide its order dated
14.11.2019 passed in the matter of “MC Mehta Vs Union of India & Others”
bearing Writ Petition (c) No. 13029/1985 imposed complete ban on

construction and excavation work across the National Capital Region from
04.11.2019, which was ultimately lifted on 14.02.2020. Ban on
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construction caused irreparable damage to the delivery timelines and the
real estate developers' finances as the respondent was not able to
undertake any construction work during the aforesaid period and the
same was beyond the control of the respondent. Furthermore, the impact
of Covid-19 pandemic has been felt throughout the globe and more
particularly by Real Estate industry. The pandemic completely disrupted
the supply chain of the respondent therefore the delay if any, is not
attributable to the respondent hereiﬂ."_.l

31. That in order to curb down the ajrﬁﬂ‘lﬂ';ﬂan the Environment & Pollution
(Prevention & Control) hu@ﬁfﬁtﬁﬂ National Capital Region, has
reviewed the urgent action th‘a‘t naﬂggﬁ;r l;pEup for the implementation
of the Graded Respﬂrté/ﬂl,ﬁaﬂun’a% ﬁ'ﬂﬁlt‘s notification dated
EPCA-R/2020/L-38 dafed 08.10.2020 and has imgﬁged ban on the use of
Diesel Generator set Lﬁ}ieﬁm rrpnigshn 24125 which has further led to
delay in the cunsu‘uc:ﬁﬂnﬁﬁrg rqiseﬂ. | )&/

32. It is submitted that ther&paﬁ@eﬂt hﬁd a }ubnutted the application
dated 05.04.2021 to the D‘L‘L?anq:ﬂﬂahr the delay caused by the
various allottees including _th nants herein, in making the
payment towards thﬁ E@%w %ﬂm& orders of the EPCA,
HSPCE and the Apex. Cou r;t, hnsﬂmphe&tﬁnmmtmmun work of Phase-|
of the said Project and’ E@én after dﬁrayl ﬂ”y’ the DTCP, has received the

occupation certificate on 02.11.2022 from the Director General, Town &

Country Planning Department, Chandigarh bearing Memo No. ZP-
1062/]D(RA)/2022/32955 (hereinafter referred to as the “Occupation
Certificate”). the respondent is ready and willing to give the possession of
the units to other allottees in respect of which the respondent has alse sent
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a letter dated 03.11.2022 calling upon the complainants to make payment
of outstanding dues and take possession of the unit.

33.That the respondent has always kept the complainants updated with
respect to the development of surrounding area as well as of construction
of the project The respondent further repetitively apprised the
complainants of the factors which have a visible adverse impact on the
Real Estate Industry.

34.That the money received from the .camplainants/allottees has been

" ject/unit. During the last three

utilized towards Lhecunstmcl:lun 3

| £}

years, Real Estate Sector has see ents which severely impacted
the Real Estate Sector. Thal‘:J'dué 'fﬂ t&g'@fﬂmt pandemic COVID-19
situation the mnstmcﬁqﬂaﬂh@%wﬁglﬂﬁﬁﬂﬂm

35.That the complainants’ are seeking delay peqﬂl}& charges along with
interest and mmpehgﬁtﬁan without placing on record any substantial
evidentiary proof. Th*eﬂoiﬁhle quremqlCﬁprn—'ina number of judgments
has held that cnmpﬂ-nsq‘ﬁnn for :ﬂelﬂﬂjﬁfb‘a the loss incurred by the

customer and in the instamﬁs‘ééthﬁgnﬁ%ants have failed to provide
proof for the same, t}grtl:’qe cqgtrﬂ f pondent who has incurred

loss due to the ﬂﬂlf%l&l&"ﬂﬂ. ﬁmplﬁnants for which the
complainants are liable to| pay arqamcr"m:‘hf Rs. L53.U1 7/- towards delay
penalty charges to the rﬁphndenf

36. Copies of all the relevant documents have been duly filed and placed on
the record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and submissions
made by the parties,

E. Jurisdiction of the authority
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37. The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

E.I Territorial jurisdiction
38. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the Jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gl.u:ugrmn In the present case, the project
in question is situated within th |

Therefore, this authority ha

the present complaint. ’l !

afting area of Gurugram District.
rial jurisdiction to deal with

E.Il Subject IIIiItl‘EI‘]If \-_-;:I '.-IL
39. The Section 11{4}[3}J | &;1[@ he promoter shall be
responsible to the t . Section 11{4)(a) is
po aﬁ 5 ' g (a) i
reproduced as hereu VS~
L7

Section 11 "'r -;., A

Be responsible ﬁmaﬂ_ﬁﬁk‘hﬂ responsibilities, and

Sunctions wade 15 thig :!{'t;lr the rules and

regula j'.=- : : as per the

qgree ©es, a5 the

::‘::;iﬁ mw*wmm

common areas to the assoclation of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34{f) of the Act provides to emsure complianee of the
obligations cast upon the promater, the allottess and the
real estate agents under this Act and the rules and
regulations made thereunder,
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40. So, in view of the provisions of the act quoted above, the authority has

41,

complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a
later stage.

F. Findings on the objections raised by the respondent

F.1 Objections regarding force majeure

The respondents-promoter has raised the contention that the
construction of the tower in whtch E&_qmt of the complainants is situated,
has been delayed due to force majeurn cfrcumstanteg such as orders
passed by National Green 'I‘tr[l:+‘fm1a,§r i[§|,;;\|rquu'n\v,l'(u:-tu..:rt of India, EPCA, HSPCB
to stop the constru crfun iiur-fng Eﬂi? Ely.ﬂ\?ﬂﬁmud 2020, non-payment
of instalment by allnl:ﬁl;aes and Covid-19. The plea of the respondent
regarding various orders of the NGT arn:l other forums advanced in this
regard are devoid of merit. The urders passan:l by NGT banning
construction in the NCR regﬂn was fur a 'rer:y short period of time and
thus, cannot be said to impact m;?ﬁ[;ﬂndent-huﬂder leading to such a
delay in the completion. Also, there may be cases where allottees has not
paid instalments regu]arl:,r but all the aJluttees cannot be expected to suffer
because of few allottees. The respondent further raised a plea regarding
covid-19 but that came in the year 2020. Hence, events alleged by the
respondent do not have any impact on the project being developed by the
respondent. Thus, the promoter respondent cannot be given any leniency
on based of aforesaid reasons and it is well settled principle that a person
cannot take benefit of his own wrong. However, in the possession clause
of the agreement 6 months grace period is unqualified and therefore, it has

been allowed.
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G. Findings on the relief sought by the complainants.

G. I Direct the respondent to handover possession of the allotted unit
along with interest as prescribed under real Estate (Regulation and
Development) Act, 2016 from the due date to handover the
possession till actual realization of the amount.

42.1n the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the
proviso to section 18(1) of the Ar:t. %g,"l&_g]} proviso reads as under: -

1‘="-._l.-‘; b 2\
Provided b‘f .Hére an affottee does not .r}h:egh‘h withdraw
from :he he sfjgﬂab( n',}p.nhe fer, intarest
Jor every | of JM@' ﬁ the handing aver of the
pom[url,fguwmﬁe ﬂﬁmj ref.nr%;q'a' /

43. Clause 11.2 of the apartmenit buyer’s agt :emegt.m‘i}ﬂdas the time period
of handing over pnhsessidn_and mé‘iﬂ;mgqsreprnduced below:

"11.2 The ny_based on_jts present plans and
estimates ond_§ubject to force Mafeure and all just
exceptions -E'; rol o/ the Company

and subject rg_ge Ma payments, shail
endeavour o {L‘E € o ¥ -:y"’zhe said
Apartment/ Bui Ersm ,M‘;Iﬂﬂ of 39 manths
from the date of this agreement or start of construction
after grant of Environment Clearance by MOEF whichever
is later and u grace period of 6 months and shall thereafter
apply for grant of the occupancy certificate and on receipt
of the same will affer possession of the said Apartment to
the Allottee. .

44. The authority has gone through the possession clause of the agreement. At

F

the outset, it is relevant to comment on the pre-set possession clause of
the agreement wherein the possession has been subjected to all kinds of
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terms and conditions of this agreement and the complainants not bein gin
default under any provision of this agreement and in compliance with all
provisions, formalities and documentation as prescribed by the promoter.
The drafting of this clause and incorporation of such conditions is not only
vague and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by the allottee in fulfilling
formalities and documentations etc, as prescribed by the promoter may
make the possession clause irrelgm:gq;:{t?r the purpose of allottee and the

e

commitment date for handing over possession loses its meaning.
.':-_. s

The buyer’s agreement is a _piy' 1 I ocument which should ensure
that the rights and liabilitiésof both builder/pramoter and buyer /allottee
are protected mndidlg'ﬂa'-ﬂpw&;ﬁghgement lays down the
terms that govern thé..ﬂ,'ﬁq?'nf diﬂ’e_rent In;lj:l_fd_s of ]i{_'tiEﬁ'ﬁEE like residentials,
commercials etc. behlv&n the h‘ug;ﬁ.'r"?q;ud 5ul§ﬂgrﬁﬁ in the interest of both
the parties to have i iﬁeﬂﬁiz?.ﬁﬁd :Il‘pm?ngny’quér’s agreement which
would thereby pmteﬂﬁﬁﬁﬁ;ﬁuf@ﬂﬁ@iﬂﬁm and buyers in the
unfortunate event of a di?ﬁé{éfhjﬁl&ﬂfﬁ&‘i{ should be drafted in the
simple and unambiguous Lgn;ﬂage";';aiqb-._{ua be understood by a
common man with alﬁurﬁlgﬂl‘ﬁeﬂ@@%ﬁ: round. It should contain
a provision with regard to sﬂ;ﬁlﬂatﬂiﬁmf of delivery of possession of the
apartment, plot or building as the case may be and the rights of the
buyer/allottees in case of delay in possession of the unit

Admissibility of delay possession charges at prescribed rate of
interest: The complainant(s) are seeking delay possession charges.
However, proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, they shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
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such rate as may be prescribed and it has been prescribed under rule 15
of the rules. Rule 15 has been reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section
12, section 18 and sub-section (4) and subsection {7) of
section 19]

{1} For the purpose of proviso to section 12; section 18
and sub-sections (4) and (7) of section 19, the “interest at the
rote prescribed” shall be the State Bank of Indig highest
marginal cost of lending rate +29%.:

Provided that in case the Smte E'nn.lr of India margina! cost of
lending rate (MCLR) is natin Eﬁ!ﬁ 1: shall be replaced by such
benchmark lending races which-the State Bank of India may
fix from time to time for la, gt gmemi public,

47.The legislature in its Wﬁ% ! Thqte legislation under the
provision of rule 15 f.{ Jﬁé#um@enﬁ{ .;he prescribed rate of
interest. The rate hfqutemﬁt s0 dgtg[m[négi hjg the legislature, is

reasonable and if the Said rule i§ fallowed to award the interest, it wil
ensure uniform practice in.all the cases.

48. Consequently, as pelhﬁ,ivé"litité of W’fﬂ” Bank of India |e,
https://sbhico.in, the nmr&'fmféﬁh m&ﬁﬁ-ﬁt& (in short, MCLR) as on

date i.e, 16.02.2024 is pr@lﬁcrlbﬂd rate of interest
will be marginal cost ? ﬁj@
49. The definition of tnrm*lﬂtemﬁl* as | “under section 2(za) of the Act

provides that the rat& of Tnterest n:?i{ able from the allottee by the
promater, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default, The relevant
section is reproduced below:

“(za) "interest” means the rates of interest payabis by
the promoter ar the allottes, as the case may be.
Explanation. —For the purpase of this clouse—
the rate of interest chargeabile from the allottes by the
promater, in case of default, shall be equal to the rate of
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interest which the promoter shall be liable to pay the
aliottee, in case of default;

the Interest payable by the promoter to the allottes shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allattee to the promoter shall be from the
date the allottee defaultsin payment to the promater till
the date it is paid:"

50.0n consideration of the documents available on record and submissions

Complaint No. 609 0f2023 |

made regarding contravention of provisions of the Act, the authority is
satisfied that the respondent is in ceeuauennen of the section 1 1{4)(a) of
the Act by not handing over T 0s&e "dn by the due date as per the
agreement. By virtue of clause- f‘:l'.ﬁ*ﬁl‘@he huyers agreement executed
between the parties, th&:&aﬁ& sion “, 'sﬁbibqt unit was to be handed
over within 39 months E:b"mfthew-ﬂg‘ife ﬂqt or start of construction
whichever is later 1n€£§ﬁl§ﬁg grace ]Jenﬂd'ﬂf 6 rrmnI)H,e The date of start of
construction is netairﬁ le :el ﬁen::qd aﬂiik calculated from the
date of agreement |. ehﬁ H}IE aruﬁ uﬁﬂcﬁ eﬁJﬁeeeut to be 27.01.2019,

Further the reependen}{ereuﬁaldﬂ for a@eﬁ%@ﬁm of 6 months as it is
unqualified so, the due daté'ﬁuﬁﬁnﬂlhg-akwﬁ, f possession hereby comes

out as 27.07.2019,

51.The respondent falled totha n&mﬁehpéss&ﬁtin of the subject unit by the
due date. Ar:eurdmgljr 1"13 the f.aﬂ utq af ;he kes-pun:bentfpremeter to fulfil
its obligations and respenmhﬂltles as per the agreement to hand over the

possession within the stipulated period. The autho rity is of the considerad
View that there is a delay on the part of the respondent to offer possession
of the allotted unit to the complainants as per the terms and conditions of
the buyer’s agreement executed hetween the parties.

52. As per contentions made by the complainants, the occupation certificate
for the subject unit has been received on 02.11.2022 and on 03.11.2022 a

Page 21 of 29



HARERA
b GURUGRAN

letter for offer of possession along with outstanding demands has been

Complaint No. 609 of 2023 |'

sent to them. The demand letter included various demands that were
without any calculation or justification, They sent various mail raising
their queries but all went in vain. Subsequently respondent demanded
holding charges from them for not occupying the unit. Lastly it has been
contended that respondent outrightly refused to accord their demands.
On the contrary the respondent contended that co mplainants consciously
choose to Ignore the demand letterpfmmm ders.

33. The concept of valid offer of pﬂ : 'ﬁtn be understood first.

Validity of offer of p ns;i on- 'l

.}-._,
54. It is necessary to cianf;.# thfs __t:aﬁc&jﬁ:fﬁc@saaftelr valid and lawful offer
of possession, the Imhﬂity of promater. fnr :i‘qlayeg offer of possession

comes to an end. On ﬂ}e other hand, if the possession is not valid and
lawful, the liability of' ;-mmqter r:nm"_r;mes: kil uglﬁ:l offer is made and
allottee remains entitled to receive 1qtema£ for the delay caused in
handing over valid pussé;@'ldh, e rﬂgﬂfmnsld ered view that a
valid offer of possession musl"hmﬁ.ﬁ_a::-lffg components:
Fﬂﬂ&ﬁh%’i &&e é&gr%ﬁ Mb m@r{g occupation
cerﬂj’" mﬁ
ii. The subject unﬂsﬁqu!n’-#ﬁu i ﬁuajtab.-'e condition;

iii. The possession should not be accompanied by

unreasonable additional demands,

53.In the present matter, the respondent has offered the possession of the
allotted unit on 03.11.2022 ie, after obtaining occupation certificate from
the concerned department along with alleged additional demand.
Therefore, no doubt that the offer of possession has been sent to the
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complainants but the same is accompanied with unreasonable additional
demands. Thus, the offer of possession is not a valid offer of possession as

it triggers (iii) component of the above-mentioned definition.

56. Accordingly, it is the failure of the promoter to fulfil its obligations and

responsibilities as per the agreement to hand over the possession within
the stipulated period. Accordingly, the non-compliance of the mandate
contained in section 11(4) (a) read with proviso to section 18(1) of the Act
on the part of the respondent is established. As such, the allottees shall be
paid, by the promoter, interest for every month of a delay from the due
date of possession i.e., 27.07.2019 till the date of the actual handover of
possession at the prescribed rate f.e., 10.85 % p.a. as per proviso to section
18(1) of the Act read with rule 15 pf the rules.

G.II Direct the respondent to refund Rs. 1,65,469/- paid towards club

al.

development charges along with prescribed rate of interest.

It is held that occupation certificate for the unit of the allottee has been
received in which the details of the Ghlb‘ﬂ_lli'ﬂ* not-mentioned. The authority
is of the view that if the club has come into existence and the same is
operational or is likely to become opetational soon i.e. within reasonable
period of around & months, the demand raised b y the respondent for the
said amenity shall be discharged by the complainants as per the terms and
conditions stipulated in the builder buyer's agreement. However, if the
club building is yet to be constructed, the respondent should prepare a
plan for completion of the club and demand money regarding club charges

and its membership from the allottees only after com pletion of the club.
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G.IIl Direct the respondent to refund Rs. 60,984 /- paid towards the
external electrification charges along with prescribed rate of

interest.

58. External Development charges are charges required to be paid by the
company to the relevant authorities and shall be payable by the buyer at
such rates as may then be applicable and in such proportion as the sale
area of the apartment bears to the total sale area of all the apartments in
the project. The respondent is justified in.demanding EDC& IDC but since
these charges area payable on amm]'.pajmé&nr basis the respondent cannot
charge a higher rate against EDC/IDC as actually paid te the concerned
authority. Therefore, the respondent is directed to provide calculation of
EDC& IDC to the complainaits-allottee.

9. As far as external electrification charges are concerned, the same shall not
be charged by the respondent-builder as the same are part of external
development charges and thus, are not be burdened twice on the allottee,

G.IV Direct the respondent to revoke demand towards maintenance

charges including advance mﬁm&n- area maintenance and
management charges for 24 months, advance towards common area
electricity charges for 24 months, portable water supply charges and
excess registration charges, |

* Maintenance Charges including advance maintenance charges

60. The respondent shall not demand the advance maintenance charges for
more than one (1) year fram the allottee leven in those cases wherein no
specific clause has been prescribed in the agreement or where the AMC

has been demanded for more than one year.

* Advance electricity charges and Portable water supply
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61. The issue w.r.t electricity charges and water connection charge etc. were
dealt under Complaint no. 4031 of 2019 titled as Varun Gupta & Ors.
Vs. Emaar MGF Land Ltd. These connections are applied on behalf of the

!_Eumplaint No. 609 of 2023

el

allottees and they have to make payment to the concerned department on
actual basis. In case instead of paying imil'.|ri::lu."='.11:,-r for the unit if the builder
has paid composite payment in respect of the above said connections
Including security deposit provided to the junits, then the promoters would
be entitled to recover the actual charges paid to the concerned department
from the allottee on pro-rata basis b 'Ending upon the area of the flat
allotted to the complainants viz-awiz t e total area of the particular
project. The complainants/allottees will also be entitled to get proof of all
such payment to the concerned dep nt along with composite
proportionate to their unit before ma]tilf;g payment under the relevant
head.

61.Itis also clarified that there shall not be any loading or additional charges
for such connection in the nantﬂ_nflnﬂdaiﬁ'mi charges and sometime under
the name and style of informal charges which {s an illegal charge.

* Registration charges :

63. The registration of property at the registration office is mandatory for
execution of the conveyance (sale) deed between the developers (seller)
and the homebuyer (purchaser). Besides tite stamp duty, homebuyers also
pay for execution of the conveyance/ sale deed. This amount, which s
given to the developers in the name of registration charges, is significant.
The authority considering the pleas of éle developer-promoter directs
that a nominal amount of up to Rs.15000/- can be charged by the
promoter - developer for any such expenses which it may have incurred
for facilitating the said transfer as has been fixed by the DTP office in this
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regard. For any other charges like incidental/miscellaneous and of like
nature, since the same are not defined and no quantum is specified in the

builder buyer’s agreement, therefore, the $ame cannot be charged.

G.V Direct the respondent to revoke the demand of Rs. 1,53,017/-
payable towards delayed interest from the complainants.

6+4. As per section 2(za) of the Act, 2016 the fate of interest chargeable from
the allottee by the promoter, in case of default shall be charged at the
prescribed rate Le, 10.85% by the respondent/promoter which is the
same rate of interest which the pm_ﬁ;gig::_-ﬁhall be liable to pay the allottee,
in case of default i.e,, the delayed pas&f;-ssii;m charges.

G.VI Direct the respondent to .ﬁrévlﬂg: thE imdﬂ: for difference 7% GST
to the complainants along with prescribed rate of interest.
!

65. The authority has decided this issue'in the complaint beari ng no. 4031 of
2019 titled as Varun Gupta V/s Emaar MGF Land Ltd. wherein the
authority has held that for the projects where the due date of possession
was after 01.07.2017 i.e, date of coming into force of GST, the builder is
entitled for charging GST but builder has to pass the benefit of input tax
credit to the buyer. That in the event the respandent-promoter has not
passed the benefit of ITC to the buyers of theunit which is in contravention
to the provisions of section 171(1) of the HGST Act, 2017 and has thus
committed an offence as per the provisions of section 171 (3A) of the
above Act. The allottee shall be at liberty to approach the State Screening
Committee Haryana for initiating proceedings under section 171 of the
HGST Act against the respondent-promoter. The concerned SGST
Commissioner is advised to take necessary action to ensure that the
benefit of ITC is passed on to the allottee in future.
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66. The final tax liability is to be re-fixed after considerin g the benefitu/s 171
of the SGST/CGST Act However, the respondent-promoter shall not
recover the amount charged towards GST from the allottee till the final
calculation by the profiteering committee js provided and shall be payable

only till the due date of possession subject to the decision and calculation
of the profiteering committee.

G.VII Direct the respondent to not to demand holding charges from the
complainants,

67. The respondent is debarred fmtﬁfﬁhimlmg holding charges from the
complainants /allottees at any point of time even after being part of
apartment buyer’s agreement as per law s_&u!ed- by hon'ble Supreme Court
in civil appeal no. 3864-3899/2020 decided on 14.12.2020,

G.VIIl Direct the respﬂmlmt to execute ehi[veya'lncb deed favoring the
complainants as per section 17 of the Real Estate Regulation and
Development Act, 2016.

68. Section 17 (1) of the Act deals with dutjﬂfﬁnmnter to get the conveyance
deed executed and the same is reproduced below:

"17. Transfer of title.-

(1). The promoter shall execute o registered convepance
deed in fovour of the allottee along with the undivided
praportionate Hele in the commaen areas to the association of
the allottees or the competent authority, as the case may be,
and hand over the physical passession of the plot, apartment
of building, as the case may be!to the allottess and the
common areas to the association of the allottees or the
competent authority, as the case, may be, in o real estate
project, and the other title documents pertaining cthereto
within specified period as per sanctioned plans as provided
under the local laws:

Pravided that, in the absence of any local law, tonveyance
deed In favour of the allottes ar the association of the
allottees or the competent authority, as the case may be,
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under this section shall be carried out by the promoter within
three months fram date of issue of occupancy certificate.”

69.4s OC of the unit has been obtained by the competent authority on

70.

02.11.2022, therefore, conveyance deed can be executed with respect to

the unit. Accordingly, the authority directs the respondent to execute the

conveyance deed in favour of the complainants after settling the dues, If

any within 90 days from the date of this order.

H. Directions of the authority

Hence, the authority hereby pﬁﬁeﬁ:‘ﬁﬁs Inrder and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as pmtﬁaﬁmﬁm-anmstﬂd to the authority
under section 34(f); |

i

.

iid.

The respondent is directed to handover physical possession of the
subject unit within 30 days from the date of this order as occupation
certificate of the prn;gct has already been obtained by it from the
competent authority. !

The respondent is directed tdapéj'..'daln‘l@'ed possession charges at the
prescribed rate nf;;ingeraﬂ: L., 10.85% p.a. for every month of delay
on the amount paid by the complainants to the respondent from the
due date of possession 27,07.2019 till the date of actual handover of
possession at the prescribed rate 1085% p.a, as per proviso to
section 18(1) of the Act read with rule 15 of the rules.

The rate of interest chargeable from the allottees by the promoter, in
case of default shall be charged at the prescribed rate i.e. 10.85% by
the respondent/promoter which is the same rate of interest which
the promoter shall be liable to pay the allottees, in case of default i.e.,
the delayed possession charges as per section 2(za) of the Act.
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iv. The complainants are directed to pay outstanding dues, if any, after

Complaint No. 6049 of 2023 |

adjustment of interest for the delayed period.

v. Therespondent is directed to pay arrears of interest accrued within
90 days from the date of order of this order as per rule 16(2) of the
rules,

vi. The respondent shall not charge anything from the complainants
which is not the part of the flat buyer's agreement. However, holding
charges shall not be charged by promoter at any point of time even
after being a part of the agreemient as per Law settled by Hon'ble
Supreme Court in Civil -Appeal no. 3864-3889/2020 dated
14.12.2020. i ¢

71. Complaint stands disgﬁﬂb{iﬂﬁ
72. File be consigned to registry.

& PRt
Mgﬂkﬁarﬁm]

/ Member

Haryana ﬁaT"Esmtp %Bg:,ll#ﬂ%ﬁnﬂmrﬁy Gurugram
Dated: 16.02.2024
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