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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Date of decision: 01.O3.2O24

ORDER

1. This order shall dispose ofthe 6 complaints titled above filed before this

authority under section 31 of the Real Estate (Regulation and
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NAME OF THE
BUILDER

M/S PARSVNATH DEVELOPERS LIMITED
M/s TITAN INFRACON LLp

PROJECT NAME PARSVNATH TECHN ICA

S. No. Case No. Case title Appearance
1 cR/ 668s /2022 Arman Kapoor V/s M/S Parsvnath

Developers Limited and Titan
lnfracon LLP

Sh. M.K Dang
Sh. Deeptanshu lain

Ms. Ankur Berry

2 cR/5684 /2022 Arman Kapoor V/s M/S Parsvnath
Developers Limited and Titan

Infracon LLP

Sh. M.K Dang
Sh. Deeptanshu jain

Ms. Ankur Berry

3 cR/ 6829 /2022 Arman Kapoor V/s M/S Parsvnath
Developers L jmited and Titan

lnfracon LLP

Sh. M.K DanE

Sh. Deeptanshu Jain
Ms. Ankur Berry

4 cRl6679/2022 Arman Kapoor V/s M/S Parsvnath
Developers Limited and Titan

Infracon LLP

Sh. M.K Dang

Sh. Deeptanshu Jain
Ms. Ankur Berry

cR/6682 /2022 Arman Kapoor V/s M/S Parsvnath
Developers Limited and Titan

Infracon LLP

Sh. M.K Dang
Sh. Deeptanshu Jain

Ms. Ankur Berry

6 cR/6682 /2022 Arman Kapoor V/s M/S Parsvnath
Developers Limited and Titan

Infracon LLP

Sh. M.K Dang
Sh. Deeptanshu Jain

Ms. Ankur Berry
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Complaint No. 6685 of 2022
and others

DevelopmentJ Act,2076 (hereinafter referred as,.the Act,,) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 20i 7

[herernafter referred as "the rules,,) for violation of section 11(4) (a) of the
Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities and functions to thc
allottees as per the agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and thc
complainant(sJ in the above referred matters are allottees of the project,
namely, Parsvnath Technica situated at Sector_4g, Gurugram being
developed by the same respondent/promoter i.e., M/s parsvnath

Developers Pvt. Ltd. The terms and conditions ofthe buyer,s agreemcnts

fulcrum of the issue involved in all these cases pertains to failure on the
part of the promoter seeking possession of unit along with delay

compensation charges as well as monthly returns till actual handing ovcr
of possession.

3. The details of the complaints, reply status, unit no., date of agreement,

possession clause, due date of possession, total sale consideration. total
paid amount, and relief sought are given in the tabl: below:

"Parsvnath Technica" at sector 104, Curgaon, Haryana,

9.3 acres
47 of 2008 dated 11.03.2008 valid upto 10.03.2020

M/s Dharmender - Karambir & 3 others
6.45 acres

Not Registered
(Planning Branch is directed to initiate suo moro

Project Name and
Location

Project area
DTCP License No.
Name of Licensee

Licensed Area

RERA Registration

Possession Clause: Not mentioned

oceedings.
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Assured Return Clause: Clause 1 ofthe addendum to flat buyer:greement

cR/ 668s/2022:
1. That out of the total sale consideration amount of p,s. gg,00,000 to the

Purchaser has poid to the Developer an amount ofRs.79,20,000 catculqted
@ k. 2250/- per sq. ft. of the entire super areq to be allotted, before the
execution ofthe Flat Buyer Agreement. Against the receipt of this part sale
consideration of Rs. 79,20,000 the Developer shall give qn investment

Complaint No. 6685 of 2022
and others

return @ Rs.42.50 per sq. ft per month i.e., Rs. 1,49,600/- to the purchoser
by way of interest (subject to deduction of tax at source) w.e.f. 01.04.2014
the return shqll be pdid on monthly intervals supported by 6 months pDC
cheques which it is due till such time the ofrtce Spqce are leased out by the
Developer on beholf of the Purchaser.

cR/6684/2022:
1. That out of the total sale consideration amount of Rs. 59,00,000 to the

Purchaser hos paid to the Developer an amount of Rs. 53,10,000 cqlculatecl
@ k. 2250/- per sq. ft. of the entire super qrea to be allotted, before the
execution of the Flat Buyer Agreement, Against the receipt of this pqrt sole
conslderation of Rs. 53,10,000 the Developer shall give qn investment
return @ Rs.42.50 per sq, ft. per month i.e., Rs. 1,00,300/- to the purchaser
by way of interest (subject to deduction of tax qt source) w.e.f. 01.04..2014
the return shall be paid on monthly intervqls supported by 6 months pDC
cheques which it is due till such time the office Sptace are leased out by the
Deve lo per on behalf of th e Pu rchaser.

cR/6829/2022:
1. Thqt out of the total sqle consideration amount of Rs. 25,75,000/- the

Purchaser has paid to the Developer qn qmount o.f Rs. 23,17,500 calculqLed
@ k. 2250/- per sq. ft of the entire super area to be ollotted, bet'ore thc
execution ofthe Flat Buyer Agreement. Against the receipt ofthis pqrt sale
considerotion of Rs. 23,17,500/- the Developer sholl give qn investment
return @ Rs. 42.50 per sq. ft per month i.e., Rs. 43,775/- to the purchaser
by way of interest (subject to deduction of tax at source) w.e.f. 01.12.201 5
the return shall be paid on monthly intentals sultported by 6 months pDC

cheques whlch it is due till such time the olfice Space are leqsed out by the
Developer on beholf ofthe Purchoser.

cR/6679/2022:
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1.. Thot out of the totol sale ,on@
Purchaser has paid to the Developer an omount of Rs. 39,71,250 calculqted

complaint No. 6685 of 2022
and others

@ Rs. 2250/- per sq. ft. of the entire super area to be allotted, before the
execution of the Flat Buyer Agreement. Against the receipt of this part sctle
consideration of Rs. j9,71,250 the Developer shall give an investment
return @ Rs. 42.50 per sq. ft per month i.e., Rs. 25,012.50/- to the purchaser
by way of interest (subject to deduction of tax at source) w.e.f. 01.04.2014
the return shqll be paid on monthly inten als supported by 6 months pDC
cheques which it is due till such time the office Space qre [eqsed out bv the
Developer on behalfol the Purchqser.

cR/6682/2O22:
7, That out of the total sale consideration omoLtnt of Rs. Sj,BZ,SA7 the

Purchaser has poid to the Developer qn omount o.f Rs. 48,48,750 cqlculqted
@ Rs. 2250/- per sq. ft. of the entire super areq to be allotted, before the
execution of the Flat Buyer AgreemenL Agqinst the receipt of this part sole
consideration of Rs. 48,48,750 the Developer shall give an investment
return @ Rs. 42.50 per sq. ft per month i.e., Rs, 91,1;82.50/- to the purchoser
by way of interest (subject to deduction of tax at source) w.e.f. 01.04.2014
the return shall be poid on monthly intervals suptprtrted by 6 nonths pDC
cheques which it is due till such time the office Space qre leased out by the
Developer on behalf of the Purchoser.

cR/6683/2022
7. That out of the total sale consideration omou,nt of Rs. 4g,00,000 the

Purchaser has paid to the Developer on amount q. Rs. 43,20,000 cqlculated
@ Rs. 2250/- per sq. ft. of the entire super qrea to be qllotted, belore the
execution of the Flat Buyer Agreement. Agoinst the receipt of thts prt rt sale
consideration of Rs. 43,20,000 the Developer shall give an investmenL
return @ Rs. 42.50 per sq. ft. per month i.e., Rs. B1(;00.00/- to the purchqser
by woy of interest (subject to deduction of tax at source) w.e.f. 01.04.2014
the return shall be paid on monthly intervals supported by 6 months pDC
cheques which it is due till such time the office Spoce qre leosed out by the
Developer on behalf ofthe Purchaser.

Sr.
No

Complain
t No.,
Case

Title, and
Date of
filing of

Date of
apartme
nt buyer
agreeme

nt

Unit
No.

Unit
adme
asurin

Due date
of

Possessi
on

Total
Sale

Conside
ration /
Total

Amount

Relicf
Sought
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Compiaint No. 6685 of2022
and others

complain
t

paid by
the

complai
nant

t. cR/6685
/2022

Arman
Kapoor

Parsvnat
h

Develope
rs

Limited
And
Titan

Infracon
LLP

DOFr
31,.10.20

22

Reply
Status:

R1- Not
filed

R2-
07.03.20

17.0L.20
74

Allotmen
t Letter:
76.01.20
L4

Addendu
m to flat
buyer
agreeme
nt:
18.0
14

Hl
GU

557,5th
Floor

{

:t ill
W
{Rl
lf)l l/,I(UU

3520
sq. ft.

EB\n/'t
7l\tl

1.7.07.20
1,7

ICalculat
ed as per
Fortune
Infrastr
ucture
and Ors.
ys.

I

A
\l'/l

Trevor
'Lima

TSC: -

Rs.

88,00,0
o0 /-

AP: -
Rs.

79,20,0
00 /-

1. To
handov
er
physica
I
possess
ion.

2. To
execute
sale
deed.

3. Delay
possess
ion
charges

4. Monthl

v
return
of Rs.

L,49,60
0/- per
month
till
actual
possess
ion is
handed
over.

5. Arrears
of
monthl

v
returns
with
interest

Page 5 of40
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Complaint No. 6685 of 2022
and others

2.
lcR/6684

/2022
I

I Arman

I Kapoor
Y/s

lParsvnatlr,
Develope

rs
Limited

And
Titan

Infracon
LLP

DOF:
31.10.2 0

22

Reply
Status:
R1- Not

filed

R2-
07.03.20

23

1,7.0L.20
t4

Allotmen
t Letter:
'J,6.07.20

1,4

Addendu
m to flat
buyer
agreeme
nt:
77.01.20
1,+

td

i'i
fr'

556,sth
Floor

2360
sq. ft.

I

I

77 .01 .20
1,7

ICalculat
ed as
per
Fortune
Infrastr
ucture
and Ors.
ys.

Trevor
D'Lima
and Ors.
(12.03.2

\I\{

IL
'91

TSC: -

Rs.

59,00,0
00/-

AP: -
Rs.

53,10,0
00/-

11. To

I handov
ler
I

I PhYsica
ll
I Possess

l^ lon'v. to
| "r".r,"sale

deed.
3. Delay

possess
ion
charges

4. Monthl
v
return
of Rs.

1,00,30
O/- per
month
rill
actual
possess
ion is
handed
over.

5. Arrears
of
monthl
v
returns
with
interest

cR/6829
/2022

Arman
Kapoor

05.11.20
15

Allotmen
t Letter:

521, sth
Floor

1030
sq. ft.

05.11.20
18

ICalculat
ed as

TSC: -

Rs.

25,7 5,0
00/-

To
handov
er
physica
I
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Complaint No. 6685 of 2022
and others

Parsvnat
h

Develope
rs

Limited
And
Titan

Infracon
LLP

DOF:
31.10.2 0

22

Reply
Status:
R1. Not

filed

R2-
07.03.20

23

06.tL.20
15

Addendu
m to flat
buyer
agreeme
nt:
05.11.20
15

GI

ll
rE

/rY
tt*i
NI
Pr\\c

ii' '
llt'1 tf;

sr_x.{Es
{Rl
,RL]d

per
Fortune
I nfrastr
ucture
and Ors.
vs,
Trevor
D'Lima
and Ors.
(12.03.2
078 -
sc),
MANU/S
c/0253
/20181

l,il

AP: -

Rs.

23,17,5
00 /-

possess

lon.
2. To

execute
sale
deed.

3. Delay
possess
ion
charges

4. Monthl
v
retUrn
of Rs.

43,77 5

/' per
month
till
actual
possess
ion is
handed
over.

5. Arrears
of
monthl
v
returns
with
interest

4. cR/667 9

/2022

Arman
Kapoor

Parsvnat
h

Develope

1.7.07.20
14

Allotmen
t Letter:
1.6.0t.20
74

Addendu
m to flat

551,srh
Floor

17 65
sq. ft.

1,7 .01,20
1,7

ICalculat
ed as
per
Fortune
Infrastr
ucture
and Ors,

TSC: -

Rs.

44,12,5
00/-

AP: -

Rs.

39,71,2
s0 /-

t. To
handov
er
physica
I
possess
ion.

2. To
execute

Page 7 of40
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complaint No. 6685 of 2022
and others

rs
Limited

And
Titan

Infracon
LLP

DOF:
37.1O.20

22

Reply
Statusi
R1- Not

filed

R2-
07.03.20

buyer
agreeme
nt:
18.01.20
74

I !

vs,
Trevor
D'Lima
and Ors.
(12.0s.2
078 -
sc),
MANU/S
c/025s
/20181

-

sale
deed

3. Delav
possess
ion
charges

4. Monthl
v
return
of Rs.

7 5,072
/- per
month
till
actual
possess
ion is
handed
over.

5. Arrears
of
monthl

v
returns
with
interest

5. cR/6682
/2022

Arman
Kapoor

Parsvnat
h

Develope
rS

Limited
And

Titan

17.0L.20
1,4

Allotmen
t Letter:
1,6.07.20
74

Addendu
m to flat
buyer
agreeme
nt:

552,sth
Floor

2155
sq. ft.

17.07.20
17

ICalculat
ed as
per
Fortune
Infrastr
ucture
and Ors.
vs,
Trevor
D'Lima

TSC: -

Rs.

53,87,5
00/-

AP: -
Rs.

48,48,7
s0 /-

1 To
handov
er
physica
I
possess
ion.
to
execute
sale
deed.
Delay
possess
ion

Page 8 of40
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Complaint No. 6685 of 2022
and others

Infracon
LLP

DOF;
31.10.2 0

22

Reply
Status:
R1- Not

filed

R2-
07.03.20

18.01.20
1+

and Ors.
(12.03.2
078 -

Sc);
MANU/S
c/02s3
/20181

charges

Monthl

v
return
of Rs.

91,5a7
/' pe,
month
till
actual
possess
ion is
handed
ovet.

. Arrears
of
monthl
v
returns
with
interest

cR/6683
/2022

Arman
Kapoor

Parsvnat
h

Develope
rs

Limited
And
Titan

Infracon
LLP

DOF:
31.10.2 0

22

m to flat
buyer
agreeme
nt:
78.07.20
74

Allotmen
t Letter:
16.01,.20
14

Trevor
D'Lima
and Ors.
(12.03.2
018 -
SC),

MANU,

ICalculat
ed as
per
Fortune
lnfrastr
ucture
and Ors.
vs.

Rs.

48,00,0
00/-

AP: -

Rs.

43,20,0
00 /-

.To
han d ov
er
physica
I

possess
io n.

.To
execute
sale

'deed.

Delay
possess
ion
charges

Monthl

v
return

Page 9 ol40
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4. It has been decid

compliance of

/respondent in terms

Complaint No. 6685 of 2022
and others

an application for non-
,

authority to ensu

the allottee(s) and

part of the promoter

Act which mandates the

upon the promoters,

Act, the rules and the

regulations made thereunder.

The facts of all the complaints filed by the cc s)/allottee(s)are

similar. Out of the above-mentioned case, the particulars of lead case

CR/6685/2022 Arman Kapoor V/s M/s porsvnath Developers Limited

and Titan lnfracon LLP are being taken into consideration for

determining the rights of the allottee(sJ.

A. Proiect and unit related details

Reply
Status:
R1- Not

filed

R2-
15.09.2 0

23

c/02 53
/20181

of Rs.

81,60 0

/- per
month
till
actual
possess
ion is
handed
over.

. Arrears
of
monthl
v
returns
with
interest

Note: ln the table
follows:
Abbreviation Full form
TSC Total Sale consid
AP Amount paid by the

used. They are elaborated as

Page 10 of40
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6. The particulars ofthe project, the details ofsale consideration, the amount
paid bythe complainant(s], date ofproposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

CR/6685/2022 Arman Kapoor V/s M/s parsvnath Developers Limited

and Titnn Infracon LLp

s. N. Particulars Details

1. Name ofthe project "Parsvnath Technica" at sector 4g,
Gurgaon, Haryana

2. Nature ofthe project Commercial/lT space

3. Project area 9.3 acres

4. DTCP license no. and
validity status

47 o{ 2O08 dated 11.03.2008 valid till
1,0.03.2020

5. Name oflicensee M/s Dharmender-Karambir & 3others

6. Licensed area 6.45 acres

7. RERA Registered/ not
registered

Not Registered

(Planning Branch is directed to initiate
suo moto proceedings]

B, Unit no. 557, sth Floor

fas per BBA on page no. 37 ofcomplaintJ

9. Unit area admeasuring 3520 sq. ft.

(as per BBA on pa€je no. 37 ofcomplaint)

10. Date ofapplication
T

76.0L.2014

(page no. 35 ofcomplaint)

11. Date of allotment letter
l

'1,6.01.2014

Complaint No. 6685 of 2022
and others

Page 11 of40
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Complaint No. 6685 of 2022
and others

(page no. 27 ofcomplaint)

12.

13.

Date of builder buyer
agreement

17.07.207+

(page no. 32 ofcomplaint)

Addendum to flat buyer
agreement

1.8.07.207+

(page no. 61 ofcomplaint)

1,4. Letter for outstanding
monthly returns by
respondent

27 .17.2018

(Page no. 69 of complaintl

15. Possession Clause entioned

76. the total sqle considerotion

ser hot

88,00,000 to the
id to the Developer an

mt of Rs.79,20,000 cqlculated @

250/- per sq. ft. of the entire super
to be allotted, before the execution
e Flat Bu),er Agreement. Against
receipt of this part sale

deration ef Rs. 79,20,000 the
loper shall give 0n investmenL
n @ k. 42.50 per sq. ft. per month
's. 1,49,60(t/- to the purch1ser by
)f interest fsubject to deduction ol
tt source) w.e.f.01.04.2014 the
n sholl be paid on monthly
/qls supported by 6 months PDC

tes which il: is due till such titne the
Space are leased out by the

oper on behalf of the Purchaser.

. 62 of complaint]

nt of Rs.

tax (

retur
inten
cheqL

offire
Devel

[page no

D
\

1,7. Due date of possession 77.01.2077

PaEe 12 ol 40

[as per addendum to
buyer agreement)
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[Calculated as p;, Fort"ne
Infrqstructure ond Ors, vs, Trevor
D'Lima and Ors. (72.03.2018 SC);

MANU/sc/02ss/2o181

1B Total sale consideration Rs.88,00,000/-

(as per BBA on page no. 37 ofcomplaintl

19. Amount paid by the
complainant

Rs.79,2O,OOO/-

[as per BBA on page no. 37 ofcomplaint]

B. Facts ofthe complaint

The complainant has made the following submissions in the complaint: -

7. That around December, 2013, the complainant received a marketing call

from the office of the respondent No. 1 for booking an offlce space in its
project namely 'Parsvnath Technica, portraying a very rosy picture of thc
proiect. Several representations with respect to the numerous world class

facilities to be provided were made. Believing the said representations ancl

relying upon the advertisements, assurances and promises in the

brochures circulated by respondent No, 1 about the timely completion ol a
premium proiect with impeccable facilities and believing the same to be

correct, the complainant booked office space bearing No. 557 on fifth floor
in the commercial/lT park complex having super area measuring 3520

square foot being constructed under the name and style of .parsvnath

Technica'in the revenue estate ofTikri, District Gurugram. Respondent no.

L issued Allotment Letter dated 76.0L.20t4 provisionally allotting the said

unit to the complainant. Respondent no. 1 also issued receipt dated
16.01.2014 confirming receipt of payment from the complainant.

Complaint No. 6685 of 2022
and others

Page 13 of40



HARERA Complaint No, 6685 of 2022
and others

ffiGURUGRAIi

8. That it is pertinent to mention here that at the time of the booking, it was

represented and assured by respondent no. 1 that the said office space shall
positively be completed within a period of four years from the date of the
flat buyer agreement.

9. That it is pertinent to mention here that before the execution of the flar
buyer agreement, the complainant paid 90% ofthe total sale consideration
in respect of the said unit i.e. out oF the total s:lle consideration of Rs.

88,00,000/-, rhe complainant paid a sum of Rs.79,ZO,O00 /_ to respondent

no. 1, Simultaneously, the flat buyer agreement dated 17.01.2014 was

executed between the complainant and respondent no. 1.

10. That an addendum to flat buyer agreement dated 17.01.2014 was

executed between the complalnant and the respondent no. 1. As per Clausc

1 of the said addendum agreement, respondent no. 1 undertook to pay an

investment return @ Rs. 42.50 per square foot per rnonth i.e. Rs. 1,49,600/

to the complainant by way of interest (subiect to deduction of tax at sourcel

with effect from 01.04.2014. Furthermore, it was agreed that the return
shall be paid on monthly intervals supported by six months pDC cheques

which it is due till such time the office space are leased out by responclent

no. 1 on behalfofthe complainant.

11. That the said monthly return was to be paid by respondent no. 1 to thc

complainant every month, Respondent no. l regularly paid the monthly

assured return initially upto 31-.05.2016. Thereafter, respondent no. 1

stopped making payment in blatant breach of the addendum to flat buyer

agreement. Despite the complainant requesting respondent no. 1 to abide

by its obligations, respondent no. 1 did not pay any heed to the just

demands of the complainant. After repeated requests of the complainant,

Page 14 of 40
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an understanding dated 27.11, 2017 was arrived at between the

complainant and respondent no. 1 whereby respondent no, 1 undertook to
pay an interest @ 72o/o per annum payable from w.e.i 07.01.201g on thc
already pending returns amounting to Rs.97,78,384/-(after TDS) for the
period 01.06.2016 to 30.11.20U. Furthermore, respondent no. I also

undertook that the further returns of December, 2Ol7 will carry the

interest in the same ratio and Rs.4876.8g (after TDS) shall be addecl on

monthly basis in the amount of Rs.87,78,384/- and will be payable on 7th

of every month till the total returns are paid. However, respondent no. i
stopped paying the monthly interest @ l2o/o p.a. on delayed payment of
investment return to the complainant from November,2019. Moreover,

respondent no. t has also not paid the monthly assured returns

w.e.101.06.2016 Respondent no. t has miserably, failed to abide by its
obligations under the flat buyer agreement and addendum to the flat buVer

agreement.

12. That thereafter, the complainant made several efforts to seek updates

about the status of the outstanding dues of the complainant due to
respondents being totally dishonest, but there was no satisfactory response

from the side oF respondent no. 1. As is evident, respondent no. t has

misappropriated the hard earned money of the complainant and several

other allottees.

13. That around November, 2 019 when the complainant visited the site work,

he was shocked to find out that the developer of the said project hacl

changed to one M/s. Capital Developers. Upon Further inquiry, the

complainant found out that the landowners had conspired with respondent

no. l and the said M/s. Capital Developers had entered into a new

Complaint No. 6685 of 2022
and others
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collaboration agreement with the said developer. Accordingly, the
complainant wrote email dated 19.11.2019 to the Director, .l.own 

and

Country Planning Haryana, Chandigarh to bring to his notice that no
permission/intimation had been taken from the complainant being allottee
in the said project and changing ofthe developer without the knowledge of
the complainant.

14. That it has now transpired that the intentions of the respondents havc

been mala fide from the very inception. With a view to cause wrongful loss

to the complainant and to obtain wrongful gain, respondent no. 1 incluced

the complainant to sign the said flat buyer agreement and addendum to flat
buyer agreement which contain several arbitrary,, one sided and unfair
terms and conditions knowing fully well that jt had no intention to

complete the prorect or to keep on paying the assured return to the

complainant. The complainant was also shocked to find out that very

cleverly, respondent no. 1 contrary to what it had represented beforc the

complainant at the time of booking intentionally did not mention the time

period for completion of office space allotted to the complainant.

Respondent no. t has now joined hands with respondent no. 2 to somehow

evade its obligations and to keep on enjoying the hard earned money of the

complainant endlessly. The respondents have h;rtched a conspiracy to
defraud simple and innocent allottees like the complainant and thc
respondents cannot be allowed to get away with their illegal acts.

15. That vide memo dated 07.70.20?0, the complainant was informed by the

District Town Planner that due to non-compliance by respondent no. 1 in

the time stipulated by the Directorate of Town and Country Planning,

Haryana, in principle approval regarding change of developer issued vide
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had been issued to respondent no. 1 on 11.09.2020 with a condition that
respondent no. l would invite objections regarding change in bcneficial

interest from the allottees through public notice.

16. That vide letter dated 03.OZ.ZOZ1,, respondent no. 1 informecl the
complainant that for early completion/development of the said project,

respondent no. 1 was in the process of changing beneficiary interest/ioint
development and marketing rights from parsvnath Developers Limitcd to
Titan Infracon LLP and that in principle approval for the same had been

received from Director Town and Country planning, Haryana, Chandigarh.

Accordingly, the complainant vide email dated 22.02.2021 not only

objected to the change in developer but also pointed out several glaring

defects and deficiencies committed by respondent no. 1.

17. That the respondents have miserably failed tc, not only deliver thc

possession of the unit of the complainant but have also failed to makc

timely payment ofthe assured returns for the last severalyears despite the

complainant having made payment amounting to 90% of the entire salc

consideration ofthe said office space as demanded by the respon.lents. It is

pertinent to mention here that the only aim of the respondents tryjng to
seek change of developer is to cheat several innocent allottees like thc

complainant through totally false representatic,ns. Furthermore, the

respondents have dishonestly misappropriated and converted to their own

use the hard earned money of the complainant as well as several othcr

allottees and have also committed gross and blatant breach of the terms

and conditions of the flat buyer agreement and addendum to the flat buyer

agreement.

Complaint No. 5685 of202Z
and others

office memo dated 08.11.2019 had lapsed and a fresh in principle approval
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18. That respondent no.1 has been very cleverly depositing TDS only and

neither making payment of assured returns nor interest on delayed

returns. Due to this reason, the complainant has been facing several issues

since the last more than 5 years as even though no income is received by

the complainant but liability to pay income tax arises. The demand is

generated as soon as respondent no. 1 deposits TDS and files its TDS Return

as the same reflects in Form 2645 ofthe complainant. Respondent no. t has

been only depositing TDS since Financial year ZOL6-|Z without releasing

any payment whatsoever against the long pending assured returns and

interest on pending returns as agreed to be paid by respondent no. 1. By

doing so, Respondent no.1 is ible to,claim the TDS deposited by it as

expense in its books but unfortunately, the complainant is required to pay

income tax without there being any income. Respondent no. t has caused

immense mental as well as financial stress to the complainant.

19. That no proper response has been received by the complainant from the

respondents despite making several inquiries from time to time. l.hc

respondents have failed to inform the complainant if some tenant as

required has been located by the respondents in respect of the said unit or

not. It has turned out that the promises of the respondents to provide the

complainant with a world class proiect with impeccable facilities wcrc

totally false and had been made with a view to take undue advantage of the

complainant. The complainant has been running from pillar to post to

obtain assured returns as promised by the respondents but to no avail.'l'hc

respondents have intentionally been misleading the complainant by giving

total false information and assurances that they would soon handover the

possession to the complainant.

Complaint No. 668S of 2022
and others
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C. Reliefsought by the complainant: -

20. The complainant has sought following relief[s):

I. To handover the actual, physical, vacant possession of the office
space no. 557, 5th floor in the above said project.

II. Direct the respondents to execute the sale deed of the above sajd

office space in favour of the complainant.

III. Direct the respondents to pay delay compensation charges with
interest as per Rera Act.

IV. Direct the respondents to honour their obligation of paying the
monthly return of Rs. 1,49,600 per month till the actual possession is

handed over.

V. Direct the respondents to pay arrears of monthly return from

01.06.2 016 upto 30.09.2022 i.e., Rs. 1,05,46,800/_ alongwith interest

@ 1.80/o p.a. for the period of default till the date of actual realizatjon

of said amount.

VI. Direct the respondents to pay arrears of interest @ 1,Zo/o p.a. on

delayed monthly returns i.e., Rs.27,52,095/. due as on 07.10.2022

for the period 07.LL.2019 till 31.08.2022 and accumularing

thereafter each month as undertaken by respondent no. 1 to the

complainant vide Ietter dated 27.11.2017.

VII. Direct the respondents to keep on paying tire amount for use ancl

occupation in respect of said unit in the sum of Rs. 1,76,000/_ per

month from the date of complaint till handing over of actual physical

possession of the said unit to the complainant by respondent.

VIII. Direct the respondents to pay a sum of Rs. 2 lakhs towards litigation

cost.
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0n the date of hearing, the authority explained to the respondents/

promoters about the contraventions as alleged to have been committed in

relation to section 11[4) [aJ of the act to plead guilty or not to plead guilty.

Reply by the respondent no. 2

The respondent no. 1 /promoter put in appearance through its Advocate

and marked attendance on 07.03.2023, ZS.OB.ZO23, 15.09,2023 and

05.01.2024 respectively. Despite speciFic directions, it failed to comply

with the orders of the authority. lt shows that the respondent no. 1 was

intentionally delaying the procedure of the court by avoiding to file written

reply. Therefore, the defense ofthe respondent no. 1 is struck ofl
The respondent no.z contested the complaint by filing reply dated

07 .03.2023 on the following grounds: -

That the builder buyer agreement has been e;<ecuted between thc

complainant and the respondent no. 1 on 17th January, 2014 i.e., prior to

the commencement of the Real Estate [Regulation and DevelopmentJ Act,

2016, therefore, the Hon'ble Authority lacks jurisdiction to adjudicate upon

any of the reliefs as claimed by the complainant herein.

That the respondent no. 2 could not have been made parry to the present

complaint since none of the allegations as placed/levelled within the

complaint, have been directed to be adjudicated against the respondent no.

2. Respondent No. 2 is liable to be deleted from the array of parties in thc

present complaint. That from the bare perusal of th€r complaint, it is ample

clear that there are no specific allegations or averments made against the

respondent no. 2 and therefore the respondent no. 2 deserves to be deleted

from the array of parties For not being a necessary or proper party to the

present complaint.
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26. That the present complaint is not maintainable against the respondent no.

2, as no real cause of action has either been pleaded or exists against the

respondent no. 2 and the present complaint is motivated to pressurise the

respondent no. 2 without any basis or cause of action.

27. That an allotment letter was issued to complainant by the respondent no. 1

on 16.01.2014 in the IT Park Colony being developed by respondent no.1 at

the relevant point in time i.e,, in the year 2014, on land admeasur ing 6.445

acres situated in Tikri, Tehsil and District Gurugram [hereinafter referred

to as "said project"l.

28. Further as per the admissions ofthe complainant, the payments were made

by the complainant for the purchase ofthe office unit to the respondent no.

1 and the receipt for the said payments were also given by respondent no.1.

It be kindly noted that the respondent no. 2 was not involved in any man ner

with the transactions qua the unit. That even the addendum for investment

returns, as alleged by the complainant, has been entered into between thc

complainant and the respondent no. 1 only and the respondent no. 2 was

never a party to the any of the sale, purchase or transactions with the

complainant as has been mentioned by the complainant in his complaint. In

view ofthe aforesaid, no cause ofaction, whatsoever is made out against the

respondent no. 2.

29. That the complainant has not levelled any allegations or submissions with

regard to the complainant approaching the respondent no. 2 at any point in

time. That there is no relationship of promoter and allottee between the

respondent no. 2 and the complainant within the meaning ofthe Real Estate

(Regulation and Development) Act, 2016 and as such the present complaint
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is liable to be dismissed and the respondent no. 2 be removed from array of
parties.

30. That further the complainant has explicitly admitted and reproduced

builder buyer agreement, which has been executed between the

complainant and respondent no. 1. That the terms and conditions of the

agreement between the complainant and respondent no. 1, even if breached

by either of the parties cannot be held to make the answering respondent,

being respondent no. 2 liable. That respondent no.2 has been wrongly
impleaded as party to the present litigation, There is absolutely no privity
of contract between the complainant and respondent no. Z. Moreover, the

BBA had been executed between the complainant and respondent no.1 way

back in the year 2014 much before the respondent no. 2 had been involved

with the project in question. The transaction of sale ,:f the commercial unit

in the pro.iect in question had also not been negotiated directly between the

complainant and respondent no 2. Consequently, the institution and

prosecution of the present complaint against respondent no Z is completely

misconceived and is factually and legally unsustainable both in law and on

facts.

31. That in 2021 when the respondent no. 1 was unable to complete thc

development of the project, the respondent no. Z was brought in through

development agreement d,ated 15.02.2027. That vide clause 9.4 of the

development agreement dated 15.02.2021, th€ respondent no. 1

indemnified the respondent no.2 from all liability for any third-parry

liability including but not limited to the existing clients/allottees/buyers

relating to the period till the execution of the development agreement. 'Ihe

respondent no.2 prays to this Hon'ble Authority, that as and when directed
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the said development agreement would be placed on record for the perusal

of this Hon'ble Authority.

That the occupation certificate for the tower-A of the project has already

been received on 19.0L.2022 and thus no liability under the presenr

complaint can be adjudicated against the respondent no.2, hence the
answering respondent ought to be removed from the array of parties.

That further the relief of possession, interest and compensation has been

sought by the complainant and the.c.laims as raised in the complaint can

legally be ordered only against reiiondent no. t holding it responsible for
breach of BBA/Addendum/any other documents upon which claim of the

complainant is based, without casting any liability orl respondent no. 2.

34. That the complainant has no locus standi or cause of action to file the
present complaint. The present complaint is based on an erroneous

interpretation of the provisions of Real Estate (l{egulation and

Develo tment) Act, 201,6.It is evident from the entire sequence of events,

that no illegality can be attributed to respondent no 2. The allegations

levelled bythe complainantare totally baseless. Thus, it is most respectfully

submitted that the present complaint deserves to be: clismissed at the verv

threshold.

35. Copies of all the relevant documents have been filed and placed on the

record, Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission madc

by the parties.

E. Iurisdiction ofthe authority

36. The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.
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E.I Territorial iurisdiction

37. As per notification no.7/92/2077-7TCp dated 74.t2,2077 issuedby T own
and Country Planning Department, the iurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

E.ll Sublect matter iurisdiction

38. Section 11(a)(a) of the Act, 20j.6 provides thar the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(a)(a) is

reproduced as hereunder;

Section 77

(4) The promoter sholl-

(o) be responsible for all obligations, responsibilities and functions
uncler the provisions of this Act or the rules and regulations nctde
thereunder or to the allottees as per the agreement for sole, or to the
association ofallottees, os the cose may be, till the conveyonce of all the
apartments, plots or buildings, as the case may be, to the ollottees, or the
common areos to the association ofallottees or the competent authority,
as the case may be;

Section j4-Functions of the Authority:

344 of the Act provides to ensure compliance of the obligotions cast
upon the promoters, the ollottees and the real estote agents under this
Act and the rules ond regulotions made thereunder.

39. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the ad.iudicaring officer if pursued by the complainants ar a later

stage.
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Findings on the obiections raised by the respondent no.2.

F.I. Obiection regarding maintainability of complaint against
respondent no.2.

The respondent no.z vide its reply d ated,07 .03.2023 contented that it is not

concerned with the relief in the present complaint as it is not a party in the

said MoUs. However, as per record available the Director, Town and

Country Plannin& Haryana vide its order dated 19.05.2021 allowed the
request for change in beneficial interestroint development and marketing

rights under policy dated 18.02.20f anting licence in its favour and

made it liable for compliance of all terms and conditions of the Act 1975 &

Rules 1976 till granting ofthe completion certificate. Therefore, respondent

no.2 cannot escape from its responsibilities and obligations to the allottees

being licensee of the project and is covered under the definition of promotcr

within the meaning of 2(zkl(i),(v).

41. Promoter has been defined in section 2[zk) ofthe Act. The relevant portion

of this section reads as under: -

"2, Definitions. - tn this Act, unless the context
otherwise requires -(zk) "promoter" meons, -(i) a person who constructs or couses to be constucted on
independent building or a building consisting of aportments, or
converts on existing building or a partthereofinto apQrtments, for
lhe purpose of selling all-or some of rhe apartmejr5 to orhet
persons ond includes his ossignees; or

(ii) xxx
(iii) xxx
(iv) xxx

[v) any other person who acts himself as a builder, coloniser,
contractor, developer, estate developer or by any other nome or
claims to be acting as the holder of a power of ottorney from the
owner of the lond on which the building or aportment is
constructed or plot is developed for sdlei'
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42. Further, clause 1.3, clause 4 and clause 23.1 ofthe development agreement

dated 15.02.2021, the respondent no.2 agreed to take over the development

and competition of the pro,ect as well as handing over of possession after

obtaining completion certificate from the concerned authorities. Also, vide

clause 2 of the general power of attorney dated 1,5.02.2021, it was agreed

that the respondent no.2 will execute and sign sale deeds, indentures, dced

of transfer etc. of its area in favour of the prospective allottee(s) /b uye rs.

43. Also, several parameters are prescribed in policy dated 1g.02.201S for
making change in beneficial interest, change in developer, assignment of
joint development right/marketing rights etc. Relevant portion of it is

reproduced as under.

4.1. EXAMINATION OF SUCH REQUEST UNDER THE POLICY:
"All such requests received by the DGTCq under this policy sholl be
examined on merits ond depending upon the nature of request, the
DGTCP may direct the applicant/the new entity to furnish/compty with
some or qll of the following requirements, os applicaue, in a period not
exceeding nine6/ doys:
i) Fresh Agreement LC-lV, Biloterol Agreement to be executed on behalf
of the new entity and bonk guarantees to be furnished by the bank on
beholf of the new en ry ogoinst internal development works ond
extern0 I deve lopment charg es.

ii) An undertoking to abide by the provisions of Act,/Rules and oll the
directions thot moy be given by the DGTCP in connection with the above
said Iicenses.
iii) A demand draft for the bolonce 60a,6 o_f the qpplicable
administrotive charges calculated at the rates prest:ribed under poro
3.0 above.
iv) Registered Colloborotion agreement betwee,n the proposed

Deve loper a nd land-owning i nd i v i d u o ls/ e nti ties.
v) CIear the outstanding EDC/lDC dues, as specifically directed by the
DGTCP.

vi) In projects where third-parq, rights stand creoted, objections
regording chonge in Developer sholl be invited t'rom the olloLtees
through public notice os well qs notice under registered cover, os per the
detqiled procedures ond proforma prescribed by the DGTCp.
vii) An undertaking to settle all the pending/outstanCing issues, if ony,
in respect ofallthe existing oswell os ptospective allottees.
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viii) An undertaking to be lioble to pqy all outstonding dues on occount
of EDC qnd interest thereon, if any, in future, os direc;ed by the DCTCp.
ix) An undertaking thot oll the liobilities ofthe existing Developer shall

be owned by new entity.
x) Original licences and schedule ofland.
xi) An undertoking that notwithstonding the qssignment of joint
dev.elopmentrights and/or marketing righti to o thirdlparty ogency,for
either entire or pqrt of the colony, the Developer sholt cintlnue to be
solely responsible for compliance of provisions of the Act/Rules os well
as terms qnd conditions ofthe licence (opplicable in cqse ofassignment
ofjoint development rights and/or marketing rights).,,

44. Therefore, as per the aforesaid facts and pro;ision; of law respondent no.

1 & 2 will be jointly and severally liable for the competition ofproject as well
as other liabilities towards the complainant. Hence, the
contention/o bjection of respondent no.Z stands rejected.

G, Findings on the reliefsought by the complainant

I. To handover the actuat, physical, vacant possession of the office
space no. 557, 5m floor in the above said prolect.

Il. Directthe respondents to execute the sale deed ofthe above said
office space in favour ofthe complainant.

45. There is nothing on the record to show that the respondents have applied

for CC/part CC or what is the status of the development of the abovc_

mentioned project. Hence, the respondents are directed to delivcr thc
possession on payment of outstanding dues if any and to execute the salc

deed in favour of the complainant on payment of stamp duty and

registration charges within 60 days after obtaining Occupation Certificate

from the competent authority.

tll. Direct the respondents to pay delay compensation charges with
interest as per Rera Act.
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IV. Direct the respondents to honour their obligation of paying the

monthly return of Rs. 1,49,600 per month till the actual

possession is handed over.

v. Direct the respondents to pay arrears of monthly return from
01.06.2016 tpto 3o.o9.?022 i.e., Rs. 1,05,46,800/- along with
interest @ 18olo p.a. for tfie period ofdefault till the date of actual

realization of said amount,

VL Direct the respondents to pay arrears of interest @ LZo/o p.a, on

delayed monthly returns j.e., Pis. Z7,SZ,OAS/- due as on

07.LO.2022 for tlle period Ot.Lt.z0tg rill 31.08.2022 and

accumulating thereafter each month as undertaken by

respondent no, 1 to the complainant vide letter dated

27.tt.20t7 .

VII. Direct the respondents to keep on paying the amount for use and

occupation in respect of said unit in the sum of Rs. 1,76,000/-

per month from the date of complaint till handing over ofactual
physical possession of the said unit to the complainant by

respondents.

All the above-mentioned reliefs are interrelated accordingly, the same are

being taken up together for adiudication. The complainant has sought delay

possession charges and has also sought assured returns on monthly basis

as per clause 1 of the addendum to flat buyer agreement till the date of office

space is leased out along with interest at prescribed rate as well as arrears

of assured return with interest.

The complainant booked a unit in the project of respondents and the

allotment letter was issued on 1,6.07.2014. Thereafter the builder buyer

Complaint No. 6685 of 2022
and others

46.

+7.
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agreement for the said unit was executed on 17.Ol.2Ol4.l.he total sale

consideration of the unit is Rs. 88,00,000/- out of which the complainant

has made a payment of payment of Rs. 79,20,000/-.

48. It is pleaded that the respondents has not complied with the terms and

conditions of the agreement. Though for some time, the amount of assured

returns was paid but later on, the respondents refused to pay the same. The

complainant has sought assured return on monthly basis as per one of the

provisions of addendum to builder buyer agreement dated 17.01.2014 at

the agreed rates. It was pleaded by the complainant that the respondents

has paid a monthly return till 31.05.2016 and thereafter stopped to mal{c

payment. Further an MOU was executed betvveen the complainant and the

respondents date d27 .71,.201,8 wherein it was decided that pending returns

upto November 2017 of Rs. 87,78,384/- (Rs.74,63,064/- per unit) will be

given with an interest of 12 % p.a. by 07th January 2018 subject to deduction

of TDS.

49. Further it was decided that from December 2017 onwards the monthly

returns will carry the interest in same ratio and an amount of Rs. 4876.Ut1

will be added on monthly basis in the amount of Rs.877B3.g34l-.

50. The Act of 2016 defines "agreement for sale" means an agreement entered

into between the promoter and the allottee ISection 2(cJ]. An agreement for

sale is defined as an arrangement entered befween the promoter and

allottee with freewill and consent ofboth the parties. An agreement defines

the rights and liabilities of both the parties i.e., promoter and the allottee

and marks the start of new contractual relationship between them. 'l-his

contractual relationship gives rise to future agreements and transactions

between them. The different kinds ofpayment plans were in vogue and legal
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within the meaning ofthe agreement for sale. 0ne ofthe integral part ofthis
agreement is the transaction of assured return inter-se parties. Thc
"agreement for sale" after coming into force of this Act (i.e., Act of 20\6)

shall be in the prescribed form as per rules but this Act of 2016 does not

rewrite the "agreement" entered between promoter and allottee prior to
coming into force of the Act as held by the Hon,ble Bombay High Court in

case Neelkamal Realtors Suburban private Limited and Anr. v/s Ilnion of
India & Ors., (Writ Petition No. 2737 of 2017) decided on 06,12.2012.

Since the agreement defines the buyer-promoter relationship therefore, it
can be said that the agreement for assured returns between the promoter

and allottee arises out ofthe same relationship. Therefore, it can be said that

the real estate regulatory authority has complete iurisdiction to deal with

assured return cases as the contractual relationship arise out of agreentent

for sale only and between the same parties as per the provisions ol section

11(a)(aJ of the Act of 2016 which provides that rhe promoter would he

responsible for all the obligations under the Act as per the agreement fbr

sale till the execution of conveyance deed of the unit in favour of the

allottee. Now, three issues arise for consideration as to:

Whether the authority is within its jurisdiction to vary its earlier stand

regarding assured returns due to changed facts and circumstances.

Whether the authority is competent to allow assured returns to the allottee

in pre-RERA cases, after the Act of 2016 came into operation,

Whether the Act of 2 019 bars payment ofassured returns to the allottee in

pre-RERrq cases

While taking up the cases of Brhimjeet & Anr, Vs. M/s Landmark

Apartments PvL Ltd. (complaint no 141 of 20181, and Sh. Bharam Singh &

51.
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Anr, Vs. Venetain LDF projects LLp,, (supraJ, it was held by the authority
that it has no iurisdiction to deal with cases of assured returns. Though in
those cases, the issue of assured returns was involved to be paid by the

builder to an allottee but at that time, neither the full facts were brought
before the authority nor it was argued on behalf of the allottees that on the

basis ofcontractual obligations, the builder is obligated to pay that amount.

However, there is no bar to take a different view from the earlier one if new
facts and law have been brought before an adjudicating authority or the

court. There is a doctrine of "prospective overruling,, and which provides

that the law declared by the court appiies to the cases arising in future only
and its applicability to th; cases which have attained finality is saved

because the repeal would othdrwise work hardship to those who had

trusted to its existence. A reference in this regard can be made to the case of
Sarwan Kumar & Anr Vs. Madan Lat Agga,wat Appeol (civil) 1058 of
2003 decided on 06.02.2003 and wherein the hon,ble apex court observed

as mentioned above. So, now the plea raised with regard to maintainability

ofthe complaint in the face ofearlier orders ofthe authority in not tenable.

The authority can take a.different view from the earlier one on the basis of
new facts and law and the pronouncements made by the apex court of the

land. [t is now well settled prepositionof law that when payment ofassured

returns is part and parcel of builder buyer's agreement (maybe there is a

clause in that document or by way of addendum, memorandum of
understanding or terms and conditions of the allotment of a unitJ, then the

builder is liable to pay that amount as agreed upon and can,t take a plea that

it is not liable to pay the amount oIassured return. Moreover, an agreement

for sale defines the builder-buyer relationship. So, it can be said that the

Complaint No. 6685 of 2022
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agreement for assured returns between the promoter and an allotee arises

out of the same relationship and js marked by the original agreement for
sale. Therefore, it can be said that the authority has complete iurisdiction
with respect to assured return cases as the contractual relationship arises

out ofthe agreement for sale only and betvveen the same contracting parties

to agreement for sale. In the case in l.rand, the issue of assured returns is on

the basis of contractual obligations arisingbetween the parties. Then in case

of Pioneer Urbon Land and hfrostructure Limited & Anr. v/s Union of
India &Ors. [Writ Petition (CivilJ No. 43 of 2019) decided on 09.08.2019, it
was observed by the Hon'ble Apex Court of the land that ,,...allottees who

had entered into "assured return/committed returns' agreements with

these developers, whereby, upon payment of a substantial portion of the

total sale consideration upfront at the time of execution of agreement, the

developer undertook to pay a cer.tain amount to allottees on a monthly

basis from the date of execution ol agreement till the date of handing over

of possession to the allottees". It \,vas further held that 'amounts raised by

developers under assured return schemes had the "commercial effect of a

borrowing' which became clear frorn the developer's annual returns in

which the amount raised was shown as "commitment charges" under the

head "financial costs". As a result, such allottees were held to be,'financial

creditors" within the meaning of scction 5(7J of ttre Code" including its

treatment in books of accounts of the promoter and for the purposes of

income tax. Then, in the latest pro]louncement on this aspect in case,/dJ,/pee

Rensington Boulevard Apartments Welfare AssDciotion and Ors. vs.

NBCC (lndia) Ltd. and Ors. (24.0.t.2021.-SCl; MANU/ SC/0206 /2027, the

same view was followed as taken carlier in the case of Pioneer Urban Land

Complaint No. 6685 of 2022
and others
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Infrastructure Ld & Anr. with regard to the allottees of assured returns to

be financial creditors within the meaning of section S(7) of the Code. Then

after coming into force the Act of 2016 w.e.f O1,.OS.2O|7, the builder is

obligated to register the project with the authority being an ongoing project

as per proviso to section 3[1) of the Act of 2017 read wirh rule 2(o) of the

Rules, 2017. The Act of 2016 has no provision for re-writing of contractual

obligations between the parties as held by the Hon'ble Bombay High Court

in case Neelkamal Realtors Suburban Private Limited and Anr. v/s llnion
ollndia & Ors,, (supra) as quoted earlier.

52. The money was taken by the builder as d'eposit in advance against allotment

of immovable property and its possession was to be offered within a certain

period. However, in view oftaking sale consideration by way of advance, the

builder promised certain amount by way of assured returns for a certain

period. So, on his failure to fulfil that commitment, the allottee has a right to

approach the authority for redressal of his grievances by way of filing a

complaint.

53. The authority under this Act has been regulating Lhe advances received

under the project and its various other aspects. So, the amount paid by the

complainant to the builder is a regulated deposit accopted by the later fronr

the former against the immovable property to be transferred to the allottee

later on. If the project in which the advance has been received by the

developer from an allottee is an ongoing project as per section 3(11 of the

Act of 2016 then, the same would fill within the jurisdiction of the authority

for giving the desired relief to thc complainant besides initiating penal

proceedings.
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54. It is a matter of fact that the occupation certificate for the unit has not been

received. The relevant clause 1 of thc addendum to builder buyer agreement

dated 18.01.2014 is reproduced hcreLrnder for ready,reference:

1. That out of the total sale consicleration qmount of k. 88,00,000 to
the Purchaser hqs paid to the l)eveloper an amount of Rs. 79,20,000
cqlculated @ Rs. 2250/- per sq. ft. of the entire .tuper qreo to be
qllotted, before the executiot) of the Flqt Buyer Agreement. Against
the receipt of this part sale cousideration of Rs. 79,20,000 the
Developer shall give on invesLtnent return @ Rs. 42.50 per sq. ft. per
month i.e., Rs. 1,49,600/- to the Purchaser by wqy of interest
(subject to deduction of tax aL source) w.e.f. 01.04.2014 the return
shall be paid on monthly itltcrvals supported by 6 months PDC
cheques which it is due till such lime the office Spoce are leosed out
by the Developer on behalfof tht' Purchaser.

55. Further an MOU dated 27.L7.2077 was also executed between the

complainant and the respondent lto. l. The Mou letter dated 27.11.2017 is

reproduced hereunder for ready refeIence:

This is in rekrence to the urulerstanding of pending Returns upto
November,2017 which is Rs. 37,78,384/- due on 07th December. lt
hes been decided that intercst @ 120/o will be payable on the
pendlng Returns amounting Lo lls. 87,783.84 subject to deduction of
TDS & will be payable by 7th Junuury 2018.

The Further returns of Decembu l7 onwords wlll carry the tnLeresL

in the same ratio and the attouttt will be Rs. 4876.88 which will be

added on monthly bqsis in the otnount of Rs. 87,783.834 and will be

payoble on 7th of evety montll till the total returns is paid as per
terms of M0U is alreqdy signed.

56. The authority is of the view that as pcr clause 1 of the addendum to builder

buyer agreement dated 17.01.20 14 the respondents/ developer are liable

to pay Rs. 1,49,600/- to the purchaser by way of interest (subject to

deduction of tax at source) w,e.l. 01.04.2014 the return shall be paid on
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monthly intervals supported by 6 months pDC cheques which it is due tirl
such time the office space are leased out by the developer on behalf of the
purchaser.

57 The respondent no. t has paid an ilssured return till 31.05.2016. Thereafter
pending returns from 01.06.2016 up ro November 2017 ofRs. A7,78,384/-
(Rs.74,63,064/- per unit) will be given with an inter est of l2o/o p.a. by 07rh

January 2018 subiect to deduction ofTDs. Furtheritwas decided that from
December 2017 onwards the monthly returns will carry the interest in same
ratio and an amount of Rs. 4g76.8g wil.l be added on monthly basis in the
amount of Rs. 87,783.A94/-.

Delay possession charges.

58. In the present complaint, the corrprainant intends to continue with the
project and is seeking possession ol-the subject unit and delay possessjon

charges as provided under the provisions ofsection tg(1J ofthe Act which
reads as under.

"Section 7B: - Return of amount and compensation
1B(1). lf the promoter fails to complete or is unable to give possession oJ on
aportment, plot, or building, _

provided that where an allottee does not intend to withdrav, from the prolect, he
sholl be paid, by the promoter, interesL lor every month ofdelq,, till the honding ovet
ofthe possession, at such rote os may bt. prcsc;ibed.',

59. However, in the present matter no ljBA has been executed between the
parties therefore the due date ,f possession cannot be ascertaineri. A

considerate view has already been tal(en by the Hon,ble Supreme Court in
the cases where due date of possession cannot be ascertained then a

reasonable time period of 3 years has to be taken into consideration. It was

held in matter Fo rtune Infrastructure v. Trevor d'lima (201g) S SCC 442

Complaint No. 6685 of2O22
and others
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: (2018) 3 SCC (civ) 1 and then \vas reiterated in pioneer l\rban land &
lnfrastructure Ltd. V. Govindan Raghavan (2019) SC 725 _:

"Moreover, q person cctnnot be nade to woit indelnitely for the
possessio, of the Jlats allotted b thsln or7 they are ctntitled ti seek the
refund ofthe amount paid by then, 0lot1g with compens.otion. Although we
are awore of the fact that when Lherc was no dellvery period stipuloted in
the agreement, a reosonable time hos to be taken into irtnsideraiion. ln the
facts and circumstances of this cose, u time period of :t yeors would hove
been reqsonable for completion of the contrdct i.e., tie possesston wos
requirecl to be given by lost quorti ol 2014. Further there is no dispute as
to the fact thot until now there ts Io reLlevetopment of the property. Hence,
in view of the above discussion, which draw us to an irr,zsistible conclusion
that there is deficiency of seNtce on the part of the oppellants andqccordingly the issue is answered.

60. Accordingly, the due date ofposscssiotr is calculated as 3 years from the date
of builder buyer agreement i.e., 17.Ol.ZOj.4. Therr:fore, the due date of
possession comes out to be 1Z .01.2017 .

61. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seel<ing delay possession charges. However,
proviso to section 18 provides tltat where an allottee does not inten.l to
withdraw from the project, he sh.rll be paid, by the promoter, interest fbr
every month of delay, till the han d ing 0ver of possession, at such rate as may

be prescribed and it has been prescl.ibed under rule 15 of the rules. Rule 1 S

has been reproduced as under:

Rule 75. prescribed rate ofinterest_ lproviso to section 72, section 7g ond
sub-section (4) qnd subsection (7) ol section 1gl(1) For the purpose of proviso to section 12; section 1g; and sub-sections (4)

and (7) of section 19, the ,interest ot the rate prescribed,, sho be the
State Bank of Indio highesi narginql cost of lendtng rote +Zok.:

provided that in case Lhe StuLe Bank oftndio mrginql cost ot' lendincl
rate (lvlCLR) is not in use, it ,hull be replaced by su.h benchmark lencling
rotes which the State Bani, nl lt)lid may l)x from time to time for lendinq
ro Lhe generol publt .
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62. The legislature in its wisdom in the subordinate legislation under the rule
15 ofthe rules has determined tho prcscribed rate ofinterest.

63. Consequently, as per website of rhc State Bank of India i.e., https://sbi.co,in,
the marginal cost oflending ratc (tn slrort, MCLR) as on date i.e.,01.03.2024
is 8.85%. Accordingly, the prescribcd rate of interest will be marginal cost
of lending rate + 2 o/o i.e., 70 .g5o/o.

64. The definition of term ,interest, 
as defined under section 2(zal of the Act

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay tho alottee, in case of defaurt. The rerevant
section is reproduced below:

"(za) "interest" meahs the roLes oJ iiLerest payable by the promoLer or the
allottee, as the cose m7y be.
Explonotion. -For the purposc ol Lhis clause.
O the rate of interest charlleable Jrom the allottee b! the promotet, in cose

ofdefault, sholl be equal Lo Lhe t ute ofinterest witch tjhe promoter shall
be liable to poy the ollorr. ..u ,15a o17"Sou1r,(ii) the interest payable by th,: ltrornoter to the allottee shall be fron the
date the promoter recetvel the amount or ony pa"t thereoftili the dote
the amount or part tht,rtt,l untl interest thereon rc ret'unded, and the
interest payable by the alloLLec to the promoter sholl ie from the date
the ollottee defaults in pa),n(:DL to the promoter till the iate t is poidi,

65. On consideration of documents ayailable on record and submissions made

by the complainant and the respondents, the authority is satisfied that the
respondents are in contravention of the provisions of the Act. .l.he

agreement executed betlveen thc parties on 17.Ol.ZOl4, the possession of
the subject unit was to be delivcre d Within stipulated time i.e., 17.01.2 01 7.

However now, the proposition bclore it is as to whether the allottee who is
getting/entitled for assured rerurn even after expiry of due date of
possession, can claim both the assured return as well as delayed possession

charges?
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66. To answer the above proposition, it is worthwhire to consider that the
assured return is payable to thc allottees on account of a provision in the
addendum to the BBA and as per letter dated 27.17.201,A. The assured
return in this case is payable by the respondent no. 1 from 01.04.2014 till
the date of leasing out of the office space. The respondents has already paid
an assured return till 31.05.2016. Thereafter as per MOU dated27.11.2}lg
the pending returns upto Novembe r, 2017 which is Rs. g7,78,3g4/_ has to
be paid with an interest of 72o/o p.a. subiect to deduction of TDS. Further
from December 2017 onwarcls the monthly returns will carry the interest
in same ratio and an amount of lts. 4g76.8g will be added on monthlv basis
in the amount of Rs.87,783.834 /-.

67. If we compare the assured return with delayed possession charges payable
under proviso to section 1g(r ) ofthe Act, 2016, the assured return is much
better i.e., assured return in thjs case is payable a Rs. 1,49,600/_ per month
whereas the delayed possession charges are payable approximately Rs.
70'950/- per month. By way of assured return, the promoter has assured
the allottee that he would be entitled for this specific zlmount till lease of the
un it.

68. Accordingly, the authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under
section 18 and assured return is payable even after due date of possession
till the lease ofthe unit, then the allottees shall be entitled to assured return
or delayed possession charges, whichever is higher without prejudice to any
other remedy including compensation. Hence, the authority directs the
respondents/promoter to pay assured return from the date the payment of
assured return has not been pajd till lease of the said unit.
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VIII. Direct the respondents to pay a sum of Rs. 2 lakhs towards
litigation cost.

69. The complainant is seeking abovc IlUrtioned relief w.r.t. compensation on
account of mental harassment and (:ost oflitigation. Hon,ble Supreme (jourt
of India in civil appeal nos. ()745-67+9 oF 2021 titled as M/s Newtech
Promoters and Developers pvt. Ltd. V/s State of Up & Ors. (supra), has held
that an allottee is entitled to clain compensation and litigation charges
under sections 72,-L4,l8 and section 19 which is to be decided by thc
adludicating officer as per sectior) 71 and the quantum of compensation &
litigation expense shall be adjuclged by the adjudicating officer having due
regard to the factors mentioned in section 72. The adjudicating officer has

exclusive jurisdiction to dcal witlr the complaints in respect ol
compensation. Therefore, thc cornl)lxinant is advised to approach the
adjudicating officer for seeking th c relief of compensation as well as cost of
litigation.

H. Directions ofthe authority

70. Hence, the authority hereby passes this order ancl issues the following
directions under section 37 ofthc AcL to ensure compliance ofobligations
cast upon the promoter as pcr thc lunction entrusted to the authoritv
under section 34(fJ:

i. Since assured return is higher.than delay possession charges, the
same is allowed. The rcsponclents are directed to pay the arrears

of amount ofassured relrrrn.

ii. The respondents are also directed to pay the outstanding accrued

assured return amount iill date at the agreed rate within 90 days

from the date of order a[tcr ad justment of outstanding dues, if any,
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authority.

71. This decision shall m

of this order.

72. The complaints

73. Files be consigned to registry.
lfir , ! il ln l<!

i Ey*t
{*"\ t)imleev Kum

Haryana Real Estate Regulatory authorlty, Cirugrrrr, 'u-O"t
Dated:01.03.2024

Ufi

complaint No. 5685 of2022
and ofhers

failing which that amount would be payable with interest @ g.B5%o

p.a. till the date ofactual re.rliTation.

The respondents shall nct charge anything from the complainant
which is not the part of thc agreement ofsale.
The respondents are clirccted to handover possession ofthe unit in
question and execute salc clccd in favour of the complainant on

tv.

payment of stamp duty and registration charges within 60 davs
after obtaining Occupation Certificate from the .orp",un,

cases mentioned in para 3

19\*
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