Hﬂ@ Complaint No. 6685 of 2022
= SURUGRAM and others )

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Date of decision: 01.03.2024

NAME OF THE M/S PARSVNATH DEVELOPERS LIMITED |
BUILDER M/s TITAN INFRACON LLP I
PROJECT NAME PARSVNATH TECHNICA
5.No. Case No.  Gase tl‘,tm | Appearance
1 | CR/6685/2022 | Arman Kapoor¥/s M/S Parsvnath | Sh. MK Dang
Developers Limited and Titan Sh. Deeptanshu Jain
Infracon LLP Ms. Anlur HErr'},r
2 | CR/6684/2022 | ArmaivKapoor V/s M/SEarsynath Sh. MK Dang
' Developers Limited and ‘Titan Sh. Deeptanshu jain
Infracon LLP Ms. Ankur Berry
3 | CR/6829/2022 |  Arman KapoorV/s M/S Parsvnath Sh. MK Dang
Developers Limited and Titan Sh. Deeptanshu |ain
Infracan LLP Ms. Ankur Berry I
4 | CR/6679/2022 | ArmanKapoor V/s M/5 Parsvnath Sh.MKDang |
Developers Limited and Titan Sh. Deeptanshu Jain
Infracon LLF Ms. Ankur Berry
5 | CR/6682/2022 | Arman KapoorV/sM/S Parsvnath Sh. M.K Dang |
Hpve]i?erillmlwli dnd Titan Sh. Deeptanshu Jain
: Ms. Ankur Berry |
- 1
6 | CR/6682/2022 | Arman i{n;mqr W& MIS Pargvnath sh. MK Dang |
. ~Develapers Limited and Titan Sh. Deeptanshu Jain
Infracon LLP Ms. Ankur Berry
CORAM:
Shri Sanjeev Kumar Arora Member
ORDER

1. This order shall dispose of the 6 complaints titled above filed before this

authority under section 31 of the Real Estate (Regulation and
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HARERA Complaint No, 6685 of 2022

b GUHUGR&M and others

Development) Act, 2016 (hereinafter referred as “the Act") read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017

(hereinafter referred as “the rules”) for violation of section 11(4)(a) of the
Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, Parsvnath Technica Eﬁﬁaj::_;i' at Sector-48, Gurugram being
developed by the same f’esﬁéﬁﬁhﬁt}'ptpmuter ie, M/s Parsvnath
Developers Pvt. Ltd, The terms and conditions of the buyer’'s agreements
fulcrum of the issue invelved in all these cases pertains to failure on the
part of the promoter seeking possession of unit along with delay
compensation charges as well as monthly returns till actual handing over
of possession.

3. The details of the complaints; reply. status, unit no., date of agreement,
possession clause, due date of possession, total sale consideration, total
paid amount, and relief sought are given in the table below:

Project Name and "Parsvnath ‘I‘echﬁica" at sector uH:, Gurgaon, Haryana.
Location
Project area 9.3 acres B
DTCP License No. 47 of 2008 dated 11.03.2008 valid upto 10.03.2020
Name of Licensee M/s Dharmender - Karambir & 3 others
Licensed Area 6.45 acres
RERA Re:éi_strn tion Not Registered
(Planning Branch is directed to initiate $uo moto
L proceedings, |

Possession Clause: Not mentioned

Page 2 of 40



HARERA Complaint No. 6685 of 2022 ‘
oy GURUM and others

Assured Return Clause: Clause 1 of the addendum to Aat buyer agreement

CR/ 6685/2022:

1. That out of the total sale consideration amount of Rs. 88,00,000 to the
Purchaser has paid to the Developer an amount of Rs. 79,20,000 calculated
@ Rs. 2250/~ per 5q. ft of the entire super area to be allotted, before the |
execution of the Flat Buyer Agreement. Against the receipt of this part sale
consideration of Rs, 7920000 the Developer shall give an investment
return @ Rs. 42.50 per sq. ft per month i.e, Rs. 1,49,600/- to the Purchaser
by way of interest (subject to deduction of tax at source) w.ef 01.04.2014
the return shall be paid on monthly intervals supported by 6 months PDC
cheques which it is due till sueh Hime the office Space are leased out by the
Developer on behalf of the Purchaser.

CR/6684,/2022: -
1. That out of the total sale consideration amount of Bs. 59,060,000 to the
Purchaser has poid tothe Developer an amount of Rs. 53,10,000 calculated
@ Rs. 2250/- persq. ft. of the entire super area to be allotted, before the
execution of theFlat Buyer Agreement. Againgt the receipt of this part sale
eonsideration of Bs. Ez,fﬂﬁﬂﬁf the Developer shall give an investment
return @ Rs. 4250 per sq. ft. per monthi.e, Rs. 1,00,300/- to the Purchaser
by way of interest (subject to deduction of tax.at source) w.ef 01.04.2014
the return shall be poid on'monthly intervals supported by & months PD(
cheques which it is due till such time the office Space are leased out by the |
Developer on behalfof the Purchaser,

CR/6829,/2022:

1. That out of the total sule vansideration amount of Rs. 2575,000/- the |
Purchaser has patd to the Developer an amount of Rs. 23,17.500 calculated |
@ Rs. 2250/- persq. ft. of the entire super area to be ailotted, before the |
execution of the Flat Buyer Agreement. Against the receipt of this part sale |
cansideration of Rs. 23,17,500/- the Developer shall give an investment
return @ Rs. 42.50 per sq. ft. per month ie, Rs. 43,775/ to the Purchaser |
by way of interest (subject to deduction of tax at source) w.ef 01122015
the return shall be paid on monthly intervals supported by 6 months PDC ;
chegues which it is due till such time the office Space are leased out by the |
Developer on behalf of the Purchaser,

CR/6679/2022:
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Complaint No, 6685 of 2022
dand others

1. That out of the total sale consideration nmmmt__uf Rs 44,12,500 the |

Purchaser has paid to the Developer an amount of Rs. 39,71.250 calculated
@ Rs. 2250/- per sq. ft. of the entire super area to be allotted, before the
execution of the Flat Buyer Agreement. Against the receipt of this part sale |
consideration of Rs. 39,71.250 the Developer shall give an investment
return @ Rs. 42.50 per sq. ft. per month i.e, Rs. 75,012.50/- to the Purchaser
by way of interest [subject to deduction of tax at source] wef 01.04.2014
the return shall be paid on monthly intervals supported by 6 months PDC
cheques which it is due till such time the office Space are leased out b 1y the
Developer on behalf of the Purchaser.

CR/6682/2022:
1. That out of the total sole consideration amount of Rs. 53,87.500 the |

Purchaser has paid to the Igg&ippuhnn amount of Rs, 48,48,750 colculated |
@ Rs. 2250/~ per sq. ft. of the entire. super area to be allotted, before the |
execution of the Flat-Buyer Agreement. Against the receipt of this part sale
consideration of Rs. 4848750 the Developer shall give an investment
return @ Rs. 42.50 persq. fi. per month i.e, Rs. 91,587.50/- to the Purchaser ,
by way of interest (subject to deduction of tax at source) wef 01.04.2014 |
the return shall'be paid an monthly intervals supported by 6 months PDC |
cheques which it is due till such time the office Space are leased out by the |
Developer on behaif of the Purchaser,

CR/6683/2022 . |
1. That out of the total.

Sale consideration gmount of Rs. 4800000 the |
Purchaser has purﬁf to the Developeran amount of Rs. 43,20.000 calculated |
@ Rs. 2250/~ per sq. ft. of the entire Super area to be allotted, before the |
execution of the Flat régregiment. Against the receipt of this part sale
consideration of Rs. 43,20,000 the Developer shall give an investment
return @ Rs. 42.50 per sq. ft. per month ie, Bs. 81600.00/- to the Purchaser
by way of interest {subject to deduction of tax at source) wef 01,04.2014
the return shall be paid an monthly intervals supported by 6 months PDC
cheques which it is due till such time the office Space are leased out by the
Developer on behaif of the Purchaser.

' Sr. | Complain | Date of Unit Unit | Duedate | Total | Relief
| No tNo., apartme No. adme of Sale | Sought
Case nt buyer asurin | Possessi | Conside
Title, and | agreeme B on ration /
Date of nt Total
filing of Amount
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Complaint No. 6685 of 2022

and others
2 GURUGRAM
‘ complain paid by
L the
I complai
nant
CR/6685 | 17.01.20 | 557, 5t 3520 |17.01.20 |TSC:- [1.To
/2022 | 14 Floor sq.ft. |17 Rs. handov
B8.00,0 Br
Arman | Allotmen [Calculat | DO//- physica
Kapoor |tletter: | ed as per |
V/s 16.01.20 Fortune | AP:- possess
Parsvnat | 14 Infrastr Rs. lom,

h ucture Fy,zﬂﬂ 2. TI:J
Develope | Addendu T ) and Ors. aa /- execite
s m to flat e TR sale

Limited | buyer a2y i deed.
And | agreeme ik w 3. Delay
Titan |nt 0 bl p“’"" possess

Infracon | 18.0120 | ~ -and QOrs. lom
LLP 14 J & - (12.03.2 charges

o018 - ,
DOF: E'Lj; 4. Monthl

31.10.20 MANU/S ¥

22 C/0253 return
/201 8] of Rs.

Reply 149,60

| Status: 0/- per
Bl . month
R1- Not ' 1 A :;r =i till |
filed - N actual
BVFa® * " A" POSSESS
R2- | lon 15
07.03.20 handed
23 ' OVIET.

5. Arrears
of
maonthl
¥
refurns
with
interest
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Complaint No. 6685 of 2022

- ¥ and others
2 GURUGRAM
2 | CR/6684 | 17.01.20 | 556,5% [2360 |17.01.20 | TSC:- I To
J2022 | 14 Floor =q.ft. |17 Rs. handov
59,000 | er
Arman | Allotmen [Calculat | 00/- physica
Kapoor |t Letter: ed as |
| .l.'rj"lﬁ 16.01.20 per AP; - pOssess
Parsvnat | 14 Fortune | Hs ion,
h rastr | 53.100 2. To
Develope | Addendu :::_fm re |00/- execute
rs m to flat and Ors sale
Limited | buyer 7 ’ deed.
And agreeme : ; 3. Delay
Titan | nt: i T.I:E'.-"iﬂr possess
Infracon | 17.01.20 - ! D'Lima ion
LLP 14 and Ors. charges
(12.03.2 .
4 018 - 4, Monthl
DOF: J = g SC); y
31.10.20 (> T | MANU/S return
22 ] -5?9353 of Rs
/2018] 1,00,30
Reply 0/- per
Status: 1 month
R1- Not ' till
filed L actual
' pOsSsess
R2- ion s
07.03.20 handed
23 over.

5. Arrears
of
manthl
¥
returns
with
interest

3. CR/6829 | 05.11.20 | 521, 50 1030 0511.20 |TSC:- |. To
f2022 |15 Floor sq.ft. |18 Rs. handov
25,750 | er
Arman | Allotmen [Calculat | 00/- physica
Kapoor |t Letter: ed as i I
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Complaint No. 6685 of 2022

Fage 7 ol 40

e L s and others
2 GURUGRAM |
Vis | 061120 per AP:- | possess
Parsvnat | 15 Fortune | Rs. ion.

h Infrastr | 23,175 [ To
Develope | Addendu ucture |00 /- execute
rs m to flat and Ors. sale

Limited | buyer Ve deed.
m::ln agreeme Trevor 3. Delay _
nt : pOsSsEsE
Infracon |05.11.20 D'Lima lon
LLP 15 and Ors. charges
(12.03.2 ; '
DOF: 7 018 - 4. Month! |
31.10.20 | Sc); y
22 S | MANU/S return
S C/0253 of Rs.
Reply /2018] 43,775
Status: ‘| = per
R1- Not month
filed till
actual
R2- POSSESS
07.03.20 jon 15
23 handed
OVer,
i 5, Arrears
ol
monthl
. . y
1 & returns
with
interest
CR/6679 | 17.01.20 |551,5* |1765 |17.00.20 |TSC:- |[1. To
f2022 | 14 Floor sq.ft. |17 ' Rs. handoy
44,125 er
Arman | Allotmen [Calculat | 00/- physica
Kapoor |t Letter: ed as |
V/s 16.01.20 per AP: - possess
Parsvnat | 14 Fortune | B ion.
h nfrastr 3712 2. To
Develope | Addendu L cture 50 /- execute
o to flat and Ors.



HA.RERA Complaint No. 6685 of 2022 |

and athers
GURUGRAM
Is buyer vs. sale
Limited | agreeme Trevor deed, |
And nt: D'Lima 3. Delay
Titan 1B.01.20 and Ors. POSSEsy
Infracon | 14 (12.03.2 ion
LLP 018 - charges
i SC); |
DOF: . Monthl
31.10.20 MANG/S i y
37 €/0253 S —
/2018] of Rs,
Reply 75,012
Status: el /- per
R1- Not e = month
filed S till
N L actual
R2- o i \ possess
07.03.20 . R - - : ion s
23 { > f - y handed
| = | | OVRT,
5. Arrears
| ol
month|
‘ y
| returns
with
| interest
5. | CR/6682 1'?.@-.?: w 2155 ] 17.00.20 |[T5CG:- 1. To
f2022 | 14 . “Tsq.C TI7 . Rs. handov
F [ ' 53875 | er
Arman | Allotmen | [Calculat | 00/- physica
Kapoor |t Letter: ed as l
V/s 16.01.20 per AP; - possess
Farshunat 14 Eartune | Bs. it
48487 2. To
Develope | Addendu mﬂl 50 /- | execute
rs m to flat d Ors. sale
Limited | buyer 3: deed
And agreeme 3. Delay
Titan | nt Trevor pOssess
| D'Lima b
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Complaint No. 6685 of 2022 ‘

; and others
® GURUGRAM
Infracon | 18.01.20 and Ors. charges |
LLP 114 (12.03.2 :
" 4, Monthl
DOF: ot | )
; 5C); y
31.10.20 mmuﬁ FELLFT
22 of Rs.
C/0253
/2018] 91,587
Reply /= per
Status: manth
R1- Not till
filed actual
POSSEsS
R2- _ lon s
07.03.20 it handed
23 | over
5. Arrears
of
manthl
- ¥
returns
with
[nierast
TA'R 1
CR/6683 | 17.01.20 gﬂ.‘j Gth 1920 7 |17.01.20 | TSC:- . To
J2022 |14 N of__ | Lsqeft of 37 Rs. handov
y" 48,00,0 er
Arman | Allotmen [Calculat | 00/- physica
Kapoor |t Letters edas I
V/s 16.01.20 per AP: - POSSEss
Parivnar. 14 Fortune | B& ion.
nfras 43200 2. To
Develope | Addendu :‘ ot r:r 00 /- execute
rs m to flat nd-Ors: sale
Limited | buyer L deed.
And | agreeme i 4. Delay
Titan nt: T‘:‘W POSSESS
Infracon | 18.01.20 D'Lima lon
LLP |14 and Ors. charpes
(12.03.2 y
DOF: 0nig - #. Month|
31.10.20 5C); i
2d = MANLUI/S return
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HARERA Complaint No. 6685 of 2022

GURUGRAM e
(-:,." 0253 of Rs.
Reply J2018] 81,600
Status: /= per
R1- Not month
filed kil
actual
R2- possess
15,0920 jon s
| 23 handed
OVEer.
5. Arrears
\ of
SN N manthl
< returns
with
interest

Note: In the table referred abuye certaln abbreviations have been used, They are claborated as
follows: ' 1 1

Abbreviation Full furm

TEC Totml Sale consideration

AP Amount paid by the allotteo(s]

4. It has been decided to treat the said ::Emplaml;s as an application for non-

compliance of statutory obligatons on the part of the promoter
/respondent in terms of.sectjon 34(f) of the Act which mandates the
authority to ensure compliance ofthe obligations cast upon the promoters,
the allottee(s) and the real estate agents under the Act, the rules and the
regulations made thereunder.

5. The facts of all the complaints filed by the complainant(s) /allottee(s}are
similar. Out of the above-mentioned case, the particulars of lead case
CR/6685,/2022 Arman Kapoor V/s M/s Parsvnath Developers Limited
and Titan Infracon LLP are being taken into consideration for
determining the rights of the allottee(s).

A.  Project and unit related details
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HARERA
b GURUGRAM

6. The particulars of the project, the details of sale consideration, the amount

Complaint No. 6685 of 2022
and others

paid by the complainant(s), date of proposed handin E over the possession,
delay period, if any, have been detailed in the following tabular form:

CR/6685/2022 Arman Kapoor V/s M/s Parsvnath Developers Limited

and Titan Infracon LLP
5.N. Particulars Details
1. | Name of the project "Parsvnath Technica® at sector 48,
Gurgaon, Haryana
2. | Nature of the project Commercial/IT space
3. | Project area |'9.3 acres
4. |DTCP license< yo. and{47 of 2008 dated 11.03.2008 valid ill |
valldity status 10.03.2020
5. | Name of licensee M/s i}h:irm'gj:ﬂeri'-lﬂa rambir & Jothers
6. | Licensed area Gi45iacres |
7. |RERA  Registered/" not | Not Registered
registered [Planning Branch is directed to initiate
‘5u@ moto proceedings)
8. | Unit no. 557, 5" Fleor
(as per BBA on page no. 37 of complaint)
9. | Unit area admeasuring 3520 sq. It
(as per BBA on page no. 37 of complaint) |
10.{ Date of application 16.01.2014
[page no. 36 of complaint)
11| Date of allotment letter 16.01.2014
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HARERA Complaint No, 6685 of 2022

and others

® GURUGRAM =

(page no. 27 of complaint)

1Z.| Date of builder buyer|17.01.2014
agreement

(page nu. 32 of complaint)

13. Addendum to flat buyer | 18.012014

agrecment (page no. 61 of complaint)

14, Letter for outstanding | 27.11.2018
monthly returns by (Page no. 69 of complaint)

respondent .
38 0
15, Possession Clause | Not mentioned
16.| Assured return Clause L. That out¢f the total sale consideration

(as per addendum to flat amount of Rs BEOGO0O to the |
buyer agreement) Purchaser has paid to the Developer an
ameunt of Bs. 79,20,000 calculated @ |
Rs. 2250/~ per sq. ft. of the entire super
area to be allotted, before the execution
of the Flat Buyer Agreement Against
LW | | the regeipt of this part  sale
0 - consideration of Rs, 79.20.000 the
Develaper shall give an investment
'rerpm @ Rs. 42.50 per sq. Jt. per month |
ffiﬂ:-. Rs. 1.45‘,@&;" ta the Purchaser by |
‘way of interest (subject to deduction of |
tax at source) wef 0104.2014 the |
return shail be paid on manthly
intervaly supported by 6 menths PDC
cheques which it is due till such time the
office Space are leased our by the
Developer on behaif of the Purchaser

[page no. 62 of complaint]

17.] Due date of possession 17.01.2017
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| HA—RE RA Complaint No, 6665 0f 2022 |
= CURUGRAM and others

[Calculated as per Fortune
Infrastructure and Ors. vs, Trevor
D'lima and Ors. (12.03.2018 - SC);
MANU/SC/0253/2018]

18.| Total sale consideration Rs. 88.00,000/-

(as per BBA on page no. 37 of complaint)

19. Amount paid by the | Rs. 79,20,000/-
complainant

[as per BBA on page no. 37 of complaint|

i
g

B. Facts of the complaint W
The complainant has mqﬁé;thé'fnﬂhwiqg{mhmissmns in the complaint: -

7. That around Deceniber, 2013, the complainant received a marketing call
from the office of the respondent No. 1 for boaking an office space in its
project namely ‘Parsvnath Technica’ portraying a very rosy picture of the
project. Several representations with respect to the numerous world class
facilities to be provided were made. Believing the said representations and
relying upon the advertisements, assurances and promises in the
brochures circulated by respondent No. Labout the timely completion of a
premium project with irnp;:i:ﬁhlﬁﬂ'tﬂiﬁhs and believing the same to be
correct, the complainant hooked office space bearing No, 557 on fifth floor
in the commercial/IT park complex having super area measuring 3520
square foot being constructed under the name and style of ‘Parsvnath
Technica' in the revenue estate of Tikri, District Gurugram. Respondent no.
1issued Allotment Letter dated 16.01.2014 provisionally allotting the said
unit to the complainant. Respondent no. 1 also issued receipt dated

16.01.2014 confirming receipt of payment from the complainant.
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HARE RA Complaint No. 6685 of 2022
== GURUGRAM bl

8. That it is pertinent to mention here that at the time of the baoking, it was

represented and assured by respondent no. 1 that the said office space shall
positively be completed within a period of four years from the date of the

flat buyer agreement,

9. That It Is pertinent to mention here that before the execution of the flat
buyer agreement, the complainant paid 90% of the total sale consideration
In respect of the said unit i.e. out of the total sale consideration of Rs
88,00,000/-, the complainant paid a sum of Rs. 79,20,000/- to respondent
no. 1. Simultaneously, the flat buyer agreement dated 17.01.2014 was
executed between the complainant and respondent no. 1,

10. That an addendum .to flat buyer agreement dated 17.01.2014 was
executed between thé complainant and the respondent no. 1. As per Clayse
1 of the said addendum agreement, respondent no. 1 undertook to pay an
investment return @ Rs.42.50 per square foot permonth i.e. Rs. 1,49,600/-
to the complainant by.way of interest (subject rodeduction of tax at source)
with effect from 01.04.2014. Furthermore, it was agreed that the return
shall be paid on monthly intervals supported by six months PDC cheques
which it is due till such time the office space are leased out by respondent
no. 1 on behalf of the complainant.

11. That the said monthly return was to be paid by respondent no. 1 to the
complainant every month. Respondent no. 1 regularly paid the monthly
assured return initially upto 31.05.2016. Thereafter, respondent no. 1
stopped making payment in blatant breach of the addendum to flat buyer
agreement. Despite the complainant requesting respondent no. 1 to abide
by its obligations, respondent no. 1 did not pay any heed to the just
demands of the complainant. After repeated requests of the complainant,
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HARERA Complaint No. 6685 of 2022
&2 GURUGRAM i

an understanding dated 27.11. 2017 was arrived at between the

complainant and respondent no. 1 whereby respondent no. 1 undertook to
pay an interest @ 12% per annum payable from w.e.f. 07.01.2018 on the
already pending returns amounting to Rs.87,78,384/-(after TDS) for the
period 01.06.2016 to 30.11.2017. Furthermore, respondent no. 1 also
undertook that the further returns of December, 2017 will carry the
interest in the same ratio and Rs. 4876.88 (after TDS) shall be added on
maonthly basis in the amount of Rg, 87,78,384/- and will be payable on 7th
of every month till the total ralgﬁmnnre paid. However, respondent no, 1
stopped paying the monthly inreréél:';@'lz_% p.a. on delayed payment of
investment return to the 'mmﬁlﬁﬁhﬂt'-ﬁﬂm November, 2019, Moreover,
respondent no. 1 has also not paid the monthly assured returns
w.e£01.06.2016 Respondent no, 1 has miserably failed to abide by its
obligations under the flat buyer agreement and addendum to the flat buyer

agreement.

12. That thereafter, the complainant made several efforts to seek updates
about the status of the outstanding dues of the complainant due to
respondents being @@]]yﬁ_;ﬁh%t@;ut there was no satisfactory response
from the side of respondent no, 1.-.&5 is evident. respondent no. 1 has
misappropriated the hard earned money of the complainant and several

other allottees,

13. Thataround November, 2019 when the complainant visited the site work,
he was shocked to find out that the developer of the said project had
changed to one M/s Capital Developers. Upon further inquiry, the
complainant found out that the landowners had conspired with respondent
no. 1 and the said M/s. Capital Developers had entered into a new
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A GUEUGH&M and athers

collaboration agreement with the said developer. Accordingly, the

complainant wrote email dated 19.11.2019 to the Director, Town and
Country Planning Haryana, Chandigarh to bring to his notice that no
permission/intimation had been taken from the complainant being aliottes

in the said project and changing of the developer without the kno wledge of

the complainant.

14. That it has now transpired that the intentions of the respondents have
been mala fide from the very inception. With a view to cause wrangful loss
to the complainant and to obtain wrengful gain, respondent no. 1 induced
the complainant to sign the said ﬂaf-hu}rer agreement and addendum to flat
buyer agreement which contain severalarbitrary, one sided and unfair
terms and conditions RnnwinE.'l.:ﬁlflj' well ‘that\it had no intention to
complete the project or to keep on paying the assured return to the
complainant. The complainant was also shocked to find out that very
cleverly, respondent no. 1.contrary ta what it had represented before the
complainant at the time of booking intentionally did not mention the time
period for completion of office space allotted to the complainant.
Respondent no. 1 has now jeined hands with respondent no. 2 to somehow
evade its obligations and to keep on enjoying the hard earned money of the
complainant endlessly, The respondents have hatched a conspiracy to
defraud simple and innocent allottees like the complainant and the

respondents cannot be allowed to get away with their illegal acts.

15. That vide memo dated 07.10.2020, the complainant was informed by the
District Town Planner that due to non-compliance by respendent no. 1 in
the time stipulated by the Directorate of Town and Country Planning,

Haryana, in principle approval regarding change of developer issued vide
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office memo dated 08.11.2019 had lapsed and a fresh in principle approval

had been issued to respondent no. 1 on 11.09.2020 with a condition that
respondent no. 1 would invite objections regarding change in beneficial

interest from the allottees through public notice.

16. That vide letter dated 03.02.2021, respondent no. 1 informed the
complainant that for early completion/development of the said project,
respondent no. 1 was in the process of changing beneficiary interest /joint
development and marketing rights from Parsvnath Developers Limited to
Titan Infracon LLP and that in principle approval for the same had been
received from Director Town and Country Planning, Haryana, Chandigarh.
Accordingly, the complainant vide email dated 22.02.2021 not only
objected to the change in developer but also pointed out several glaring
defects and deficiencies committed by respondent no. 1.

17. That the rr,-spunﬂents. have -Irlisﬁl:‘.rﬂi}hl' failed to not only deliver the
possession of the unit of the complainant but have also falled to make
timely payment of the assured returns for the last several years des pite the
complainant having made payment amounting to 90% of the entire sale
consideration of the said office space as demanded by the respondents. It is
pertinent to mention here that the only aim of the respondents trying to
seek change of developer is to cheat several innocent allottees like the
complainant through totally false representations. Furthermore, the
respondents have dishonestly misappropriated and converted to their own
use the hard earned money of the complainant as well as saveral other
allottees and have also committed gross and blatant breach of the terms
and conditions of the flat buyer agreement and addendum to the flat buyer

agreement.
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18. That respondent no.1 has been very cleverly depositing TDS only and

neither making payment of assured returns nor interest on delayed
returns. Due to this reason, the complainant has been facing several issues
since the last more than 5 years as even though no income is received by
the complainant but liability to pay income tax arises. The demand is
generated as soon as respondent no. 1 deposits TDS and files its TDS Return
as the same reflects in Form 26A5 of the complainant. Respondent no. 1 has
been only depositing TDS smre Frn"ancfal Year 2016-17 without releasing
any payment whatsoever aga&mtﬁp“lnng pending assured returns and
interest on pending returns as ag;ru:ad to be paid by respondent no. 1. By
doing so, Respondent no.1.is able to cldim the TDS deposited by it as
expense in its books but unfortunately, the complainant is required to pay
income tax without there being any income. Respondent no. 1 has caused

immense mental as well as financial stress to the complainant

19. That no proper response has been received by the complainant from the
respondents despite making several inguiries from time to time. The
respondents have failed to inform the complainant if some tenant as
required has been located by the respandents in respect of the said unit or
not. It has turned out that the pfpiﬂfﬁ&&;._ﬂf the respondents to provide the
complainant with a world class project with Impeccable facilities were
totally false and had been made with a view to take undue advantage of the
complainant. The complainant has been running from pillar to post to
obtain assured returns as promised by the respondents but to no avail. The
respondents have intentionally been misleading the complainant by giving
total false information and assurances that they would soon handover the

possession to the complainant.
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C. Relief sought by the complainant: -

20. The complainant has sought followi ng relief(s):

L.

1L

11.

IV,

VL.

VIL

VIIL

To handover the actual, physical, vacant possession of the office
space no. 557, 5% floor in the above said project.

Direct the respondents to execute the sale deed of the above said
office space in favour of the complainant.

Direct the respondents to pay delay compensation charges with
interest as per Rera Act.

Direct the respondents to honour their obligation of paying the
monthly return of Rs. 1,49,600 per month till the actual possession is
handed over.

Direct the respondents to pay arrears of monthly return from
01.06.2016 upto 30.09.2022 e, Rs.1 05,46,800/- along with interest
@ 18% p.a. for.the period of default till the date of actual realization
of said amount, |

Direct the respondents to pay arrears of interest @ 12% p.a. on
delayed monthly returnis e, Rs. 27,52,085/- due as on 07.10.2022
for the period 01.11.2019 till 31.082022 and accumulating
thereafter each month as undertaken by respondent no. 1 to the
complainant vide letter dated 27.11.2017.

Direct the respondents to keep on paying the amount for use and
occupation in respect of said unit in the sum of Rs. 1,76,000/- per
month from the date of complaint till handing over of actual physical
possession of the said unit to the complainant by respondent.

Direct the respondents to pay a sum of Rs. 2 lakhs towards litigation

cost
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Z1.

22,

23,

24,

Z5.

On the date of hearing, the authority explained to the respondents/
promoters about the contraventions as alleged to have been committed in

relation to section 11(4) (a) of the act to plead guilty or not to plead guilty.
Reply by the respondent no., 2

The respondent no. 1 /promoter put in appearance through its Advocate
and marked attendance on 07.03.2023, 25.08.2023, 15.09.2023 and
05.01.2024 respectively. Despite specific directions, it failed to comply
with the orders of the authority, It-shows that the respondent no. 1 was
intentionally delaying the prnceﬁffﬁu’i" the court by avoiding to file written
reply. Therefore, the defense of the respondent no. 1 is struck off.

The respondent no.2 contested the complaint by filing reply dated
07.03.2023 on the following grounds: -

That the builder buyer agreement has been executed between the
complainant and the respondent no. 1 on 17th January, 2014 ie, prior to
the commencement of the Real Estate f_ﬂegulnﬁnn and Development) Act,
2016, therefore, the Hun."hli:-'kutﬁh:{iiy lacks jurisdiction to adjudicate upon
any of the relief’s as claimed by the complainant herein.

That the respondent no, 2 could net Eﬂﬁ;e been made party to the present
complaint since nopeof the allegations as placed/levelled within the
complaint, have been directed to be adjudicated against the respondent no.
Z. Respondent No. 2 is liable to be deleted from the array of parties in the
present complaint. That from the bare perusal of the complaint, it is ampie
clear that there are no specific allegations or averments made against the
respondent no. 2 and therefore the respondent no. 2 deserves to he deleted
from the array of parties for not being a necessary or proper party to the

present complaint.
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That the present complaint is not maintainable against the respondent no.
2, as no real cause of action has either been pleaded or exists against the
respondent no. 2 and the present complaint is motivated to pressurise the
respondent no. 2 without any basis or cause of action,

That an allotment letter was issued te complainant by the respondent no. 1
on 16.01.2014 in the IT Park Colony being developed by respondent no.1 at
the relevant point in time i, in the year 2014, on land admeasuring 6,445
acres situated in Tikri, Tehsil and District Gurugram (hereinafter referred
to as "said project”). i
Further as per the admissinns'nf'f.]i{'c:;;rﬁplainant, the payments were made
by the complainant for meﬁu}cﬁﬁsﬁ of the office-unit to the respondent no.
1 and the receipt for the said payments were alse given by respondent no.1.
It be kindly noted that the respondent no. 2 was not invelved in any manner
with the transactions Qua the unit. That even the addendum for investment
returns, as alleged by the complainant, has been entered into between the
complainant and the respondéent no. 1 enly and the respondent no. 2 was
never a party to the any ofthe sale, purchase or transactions with the
complainant as has been mentioned by the complainant in his complaint. In
view of the aforesaid. no cause of action WhatSoéver is made out against the
respondent no. 2.

That the complainant has not levelled any allegations or submissions with
regard to the complainant approaching the respondent no. 2 at any point in
time. That there is no relationship of promoter and allottee between the
respondent no. 2 and the complainant within the meaning of the Real Estate

(Regulation and Development) Act, 2016 and as such the present complaint
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is liable to be dismissed and the respondent no. 2 be removed from array of

parties.

That further the complainant has explicitly admitted and reproduced
builder buyer agreement, which has been executed between the
complainant and respondent no. 1. That the terms and conditions of the
agreement between the complainant and respondent no. 1, even if breached
by either of the parties cannot be held to make the answering respondent,
being respondent no. 2 liable. That respondent no. 2 has been wrongly
impleaded as party to the present litigation. There is absolutely no privity
of contract between the complainant and respondent no. 2. Moreover, the
BBA had been executed between the complainant and respondent no.1 way
back in the year 2014 much before the respondent no. 2 had been involved
with the project in question. The transaction of sale of the commercial unit
in the project in questi onhad also not been negotiated directly between the
complainant and respondent no 2. Consequently, the institution and
prosecution of the preséﬂl:*'chﬁpléinf against respondent no 2 is completely
misconceived and is factually and legally unsustainable both in law and on
facts.

That in 2021 when the respondent no. 1 was unable to complete the
development of the project, the respondent no. 2 was brought in through
development agreement dated 15.02.2021. That vide clause 9.4 of the
development agreement dated 15.02.2021, the respondent no. 1
indemnified the respondent no. 2 from all liability for any third-party
liability including but not limited to the existing clients/allotiees/buyers
relating to the period till the execution of the development agreement. The
respondent no. 2 prays to this Hon'ble Authority, that as and when directed
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32.

33.

the said development agreement would be placed on recerd for the perusal
of this Hon'ble Authority,

That the occupation certificate for the tower-A of the project has already
been received on 19.01.2022 and thus no liability under the present
complaint can be adjudicated against the respondent no. 2, hence the
answering respondent ought to be removed from the array of parties.

That further the relief of possession, interest and compensation has been
sought by the complainant and the ﬂi’ﬂ.ms as raised in the complaint can
legally be ordered only against rﬁpmtﬁmt no. 1 holding it responsible for
breach of BBA/Addendum fany nﬂw.e;..ducuments upon which claim of the
complainant is based, without ﬁas‘fhgﬂ}jy-.ﬂal:iﬂity on respondent no. 2.

34. That the complainant has no lotus standi or cause of action to file the

33,

E.

36. "

present complaint. The present complaint is based on an erroneous
interpretation of the provisions of Real Estate (Regulation and
Develoyment) Act, 2016. It is evident from the entire sequence of events,
that no illegality can be attributed to respondent no 2. The allegations
levelled by the complainant are-totally baseless. Thus, it is most respectfully
submitted that the present complaintdesetves to be dismissed at the very
threshold. | i

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute, Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

Jurisdiction of the authority

Ihe authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasens given below,
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E.l Territorial jurisdiction

37. As per notification no, 1/92/2017-1TCP dated 14.12.2017 issued by Town

38.

39,

and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District,
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

EIl  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per ﬂﬁeinent .'I’{:i]* sale. Seetion 11(4)(a) is
reproduced as hereqﬁkiéf: |

Section 11

il i

{4} The promater shall-

(a] be responsible for ‘all abligations responsibilicies and functions
under the provisions of this Act of the rules and regulations mede
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots of bulldings, as the case may be, to the allottees, or the
common areqs to the assagjotionof allottees or the competent authority,
as the case may be; '

Section 34-Functions of the Authority:

34{f) of the Act provides te ensure complfance of the obligations cast
upan the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder,

50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.
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Findings on the objections raised by the respondent no.2.

F.1.  Objection regarding maintainability of complaint against
respondent no.2,

40. The respondent no.2 vide its reply dated 07.03.2023 contented that it is not

41.

concerned with the relief in the present complaint as it is not a party in the
said MolUs. However, as per record available the Director, Town and
Country Planning, Haryana vide its order dated 19.05.2021 allowed the
request for change in beneficial intérest/joint development and marketing
rights under policy dated IB.EI"E--.'Z@I-’EEI;@ granting licence in its favour and
made it liable for compliance uF.'a]']“f:'&r'm's_and conditions of the Act 1975 &
Rules 1976 till granting of the completion certificate. Therefore, respondent
no.2 cannot escape from Its responsibilities and obligations to the allottees
being licensee of the preject and is covered under the definition of promoter
within the meaning of 2(zk](1),(v).

Promoter has been defined in section 2(zk) of the Act. The relevant portion
of this section reads as under: - _

"2, Definitions. — In this 'Act unless the context
otherwise reguires —
(zk] "promaoter® means, —

(i} o person wheo constriicts of causes ta be constructed an
independent bruilding or o bullding consisting of apartments, or
canverts an existing building or @ part theregfinto apartments, for
the purpose of selling all-or some of the apariments to other
persaons and includes his assignees; or

(i) xxx
(i) deae
{iv] xxx
(v} any other person who octs himself as @ builder, coloniser,

contractor, developer, estate developer or by any other name or
claims ta be acting as the holder of a power of attorney from the
owner of the land on which the building or apartment is
constructed or plot is developed for sale,”
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Further, clause 1.3, clause 4 and clause 23.1 of the development agreement

dated 15.02.2021, the respondent no.2 agreed to take over the development
and competition of the project as well as handing over of possession after
abtaining completion certificate from the concerned authorities. Also, vide
clause 2 of the general power of attorney dated 15.02.2021, it was agreed
that the respondent no.2 will execute and sign sale deeds, indentures, deed
of transfer etc. of its area in favour of the prospective allattee(s) /buyers.
Also, several parameters are prﬂscr{h:d in policy dated 18.02.2015 for
making change in beneficial IHMAL'PHHEE in developer, assignment of
joint development right/ markelang nghts etc. Relevant portion of it is
reproduced as under. '

4.1. EXAMI HA?IIIH _ﬂF Wﬂ?ﬂﬂﬂﬂﬂ.’ﬂ' UNDER THE POLICY:

"All such reqtgﬁﬂ' received by the HETCF under this palicy shall be
examined on murr!.'; and depending upon the riture of request, the
DGTCP may direct the applicant/the new entity to Surnish/comply with
some or all of the following requirements, os applicalle, in o period not
exceeding ninety days:

i} Fresh Agreement LC-IV, Biloteral Agreement ta be executed on behalf
of the new entity and ﬁﬂquﬂnrﬂme&! ta be furnished by che bank on
behalf of the new engity against internal development works and
external development charges,

i} An undertaking,to abide by. tﬁarpmwmﬂqs of Act/Rules and all the
directions mﬂrgmﬁ-heghf @Lﬁu H-IE-"ICFJ.-,: conhection with the above
said licenses. ©

iif} A dmnnd— draft far, rbe -bglance .60% of the applicable
administrative charges cairu.ru!:ed at. the rotes prescribed under parg
2.0 above,

iv] Registered Collaboration agreement between the propased
Develaper and land-owning individuals /entities,

v] Clear the outstanding EDC/IDC dues, as specifically directed by the
DGTEP,

vi] In projects where third-party rights stond created, objections
regarding change in Developer shall be invited from the allottees
through public notice as well os notice under registered cover, as per the
detorled procedures and proforma preseribed by the DGTCP.
vit) An undertaking to settle all the pending foutstanding issues. if any,
in respect of all the existing us well as prospective allottees,
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viii] An undertaking to be liable to pay all outstan ding dues on account
of EDC and interest thereon, if any, in future, as directed by the DETCP
i} An undertaking that all the liabilities of the existing Developer shall
be owned by new entity,

x) Original licences and schedule of land.

xi] An undertaking that notwithstanding the assignment af foint
development rights and/or marketing rights toa third-party agency, for
either entire or part of the colony, the Developer shall continue to be
solely responsible for compliance of provisions of the Act/Rules as well
as terms and conditions of the licence (applicable in case of assignment
of jeint development rights and/or mariceting rights)."

Therefore, as per the aforesaid facts and provisions of law, respondent no.
1 & Zwill be jointly and severally liable for the competition of project as well
as  other liabilities towards ‘the complainant. Hence, the

contention/objection of respondent no.2 stands rejected.
Findings on the relief sought by the complainant

l.  To handover the actual, physical, vacant possession of the office
space no. 557, 5% floor in the above said project.
Il.  Directthe respondents to execute the sale deed of the above said
office space in'favour of the complainant.

There is nothing on the record ta show that the respondents have applied
for CC/part CC or what is the status of the development of the above-
mentioned project. Hence, the respondents are directed to deliver the
possession on payment.of outstanding dues if any and to execute the sale
deed in favour of the complainant on payment of stamp duty and
registration charges within 60 days after obtaining Occupation Certificate
from the competent authority.
[l Direct the respondents to pay delay compensation cha rges with
interest as per Rera Act.
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Direct the respondents to honour their obligation of paying the
maonthly return of Rs. 1,49,600 per month till the actual
possession is handed over.

Direct the respondents to pay arrears of monthly return from
01.06.2016 upto 30.09.2022 i.e, Rs. 1,05,46,800/- along with
interest @ 18% p.a. for the period of default till the date of actual
realization of said amount.

Direct the respondents to pay arrears of interest @ 12% p.a. on
delayed monthly returns ie., Rs. 2752,085/- due as on
07.10.2022 for the period 01:11.2019 till 31.08.2022 and
accumulating thereafter each month as undertaken by
respondent no. 1 to the complainant vide letter dated
27.11.2017,

Direct the respondents to keep on paying the amount for use and
occupation in respect of said unit in the sum of Rs, 1,76,000/-
per month from the date of complaint till handing over of actual
physical possession of the said unit to the complainant by
respondents.

46. All the above-mentioned reliefs are interrelated accordingly, the same are

47.

being taken up together for adjudication. The complainant has sought delay

possession charges and has also sought assured returns on monthly basis

as per clause 1 of the addendum to flat buyer agreement till the date of office

space is leased out along with interest at prescribed rate as well as arrears

of assured return with interest.

The complainant booked a unit in the project of respondents and the

allotment letter was issued on 16.01.2014. Thereafter the builder buyer
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agreement for the said unit was executed on 17.01.2014. The total sale
consideration of the unit is Rs. 88,00,000/- out of which the complainant
has made a payment of payment of Rs. 79,20,000/-.

It is pleaded that the respondents has not complied with the terms and
conditions of the agreement. Though for some time, the amount of assured
returns was paid but later on, the respondents refused to pay the same. The
complainant has sought assured return on monthly basis as per one of the
provisions of addendum to builder buyer agreement dated 17.01.2014 at
the agreed rates. It was pleaded by the.mmplainant that the respondents
has paid a monthly return till 31.05.2016 and theresafter stopped to make
payment. Further an MOU was-executed between the complainant and the
respondents dated 27.11.2018 wherein it was decided that pending returns
upto November 2017 of Rs. 87,78,384/- (Rs. 14,63,064/- per unit) will be
given with an interestiof 12% p.a. by 07" January 2018 subject to deduction
of TDS.

Further it was decided that from December 2017 onwards the monthly
returns will carry the interest in same ratio and an amount of Rs. 4876.88
will be added on monthly basis in the amount of Rs. 87,783.834/-.

The Act of 2016 defines "agreement for sale” means an agreement entered
into between the promoter and the allottee [Section Z(c]]. An agreement for
sale Is defined as an arrangement entered between the promoter and
allottee with freewill and consent of both the parties. An agreement defines
the rights and liabilities of both the parties i.e., promoter and the allottee
and marks the start of new contractual relationship between them. This
contractual relationship gives rise to future agreements and transactions

between them. The different kinds of payment plans were in vogue and legal
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within the meaning of the agreement for sale. One of the integral part of this
agreement is the transaction of assured return inter-se parties. The
"agreement for sale” after coming into force of this Act (i.e., Act of 2016)
shall be in the prescribed form as per rules but this Act of 2016 does not
rewrite the “agreement” entered between promoter and allottee prior to
coming into force of the Act as held by the Hon'ble Bombay High Court in
case Neelkamal Realtors Suburban Private Limited and Anr. v/s Union of
India & Ors., (Writ Petition No. 2737 of 2017) decided on 06.12.2017.
Since the agreement defines the buyer-promoter relationship therefore, it
can be said that the agreement for a.s.sﬂ'fﬁﬂ returns between the promoter
and allottee arises out of the same relationship. Therefore, it can be said that
the real estate regulatory authority has complete jurisdiction to deal with
assured return cases as the contractual relationship arise out of agreement
for sale only and between the same parties as per the provisions of section
11(4)(a) of the Act of 2016 which provides that the promoter would be
responsible for all the obligations under the Act as per the agreement for
sale till the execution of conveyance deell of the unit in favour of the
allottee. Now, three iSsués arise for consideration as to:

Whether the authority is within its jurisdiction to vary its earlier stand

regarding assured returns due to changed facts and circumstances.

Whether the authority is competent to allow assured returns to the allottee

in pre-RERA cases, after the Act of 2016 came into operation,

Whether the Act of 2019 bars payment of assured returns to the allottee in

pre-RERA cases

While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. [complaint no 141 of 2018), and Sh. Bharam Singh &
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Anr. Vs, Venetain LDF Projects LLP”" (supra), it was held by the authority

that it has no jurisdiction to deal with cases of assured returns. Though in

those cases, the issue of assured returns was involved to be paid by the
builder to an allottee but at that time, neither the full facts were brought
before the authority nor it was argued on behalf of the allottees that on the
basis of contractual obligations, the builder is obligated to pay that amount.
However, there is no bar to take a different view from the earlier one if new
facts and law have been brought before an adjudicating authority or the
court. There Is a doctrine of “prospective overruling” and which provides
that the law declared by the court appfiés to-the cases arising in future only
and its applicability to the eases which. have attained finality is saved
because the repeal wﬁﬁld otherwise Work bardship to those who had
trusted to its existence. A reference inthis regard can be made to the case of
Sarwan Kumar & Anr Vs. Madan Lal Aggarwal Appeal (civil) 1058 of
2003 decided on 06.02:2003 and wherein the hon'ble apex court observed
as mentioned above. 50, now the plea raised with regard to maintainability
of the complaint in the face of earlier orders of the authority in not tenable,
The authority can take a different view from the earlier one on the basis of
new facts and law and the pfﬁnﬁum:emém made by the apex court of the
land. It is now well settled preposition-of law that when payment of assured
returns is part and parcel of builder buyer's agreement (maybe there is a
clause In that document or by way of addendum, memorandum of
understanding or terms and conditions of the allotment of a unit), then the
builder is liable to pay that amount as agreed upon and can't take a plea that
it is not liable to pay the amount of assured return. Moreover, an agreement
for sale defines the builder-buyer relationship. So, it can be said that the
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agreement for assured returns between the promoter and an allotee arises

out of the same relationship and is marked by the original agreement for
sale. Therefore, it can be said that the authority has complete jurisdiction
with respect to assured return cases as the contractual relationship arises
outof the agreement for sale only and between the same contracting parties
to agreement for sale. In the case in hand, the issue of assured returmns is on
the basis of contractual obligations arising between the parties. Then in case
of Pioneer Urban Land and Infrastructure Limited & Anr. v/s Union of
India & Ors. (Writ Petition [Civil) No. 43 of 2019) decided on 09.08.2019, it
was observed by the Hon'ble Apex Court of the land that “..allottees who
had entered into "assured return/committed returns' agreements with
these developers, whereby, upon payment of a substantial portion of the
total sale consideration upfrontat the time of execution of agreement, the
developer undertook to pay.a certain amaunt to allottees on a monthly
basis from the date of execution of agreement till the date of handing over
of possession to the allotteés”. It was furtherheld that ‘amounts raised by
developers under assured returh schemes had the “commercial effect of a
borrowing' which became clear from the developer's annual returns in
which the amount raised was shown as "commitment charges” under the
head "financial costs”. As a result, such allottees were held to be “financial
creditors” within the meaning of section 5(7) of the Code” including its
treatment in books of accounts of the promoter and for the purposes of
income tax. Then, in the latest pronouncement on this aspect in case Jaypee
Kensington Boulevard Apartments Welfare Association and Ors. vs.
NBCC (India) Ltd. and Ors, (24.03.2021-5C): MANU/ S5C/0206 /2021, the

same view was followed as taken carlier in the case of Pioneer Urban Land
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Infrastructure Ld & Anr, with regard to the allottees of assured returns to
be financial creditors within the meaning of section 5(7) of the Code. Then
after coming into force the Act of 2016 w.e.f 01.05.2017, the builder is
obligated to register the project with the authority being an ongoing project
as per proviso to section 3(1) of the Act of 2017 read with rule 2(0) of the
Rules, 2017. The Act of 2016 has no provision for re-writing of contractual
obligations between the parties as held by the Hon'ble Bombay High Court
in case Neelkamal Realtors Suburban Private Limited and Anr. v/s Union
of India & Ors,, (supra) as quoted earlier.

The money was taken by the builder asi&;p‘nsit in advance against allotment
of immovable property and its pnssess!ﬁﬂwas:ﬁu-he offered within a certain
period. However, in view of taking sale consideration by way of advance, the
builder promised certain amount by way of assured returns for a certain
period. 5¢, on his failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of filing a
complaint.

The authority under this Acr-has been repulating the advances received
under the project and |ts various other aspects. S0, the amount paid by the
complalinant to the builder is aregulated deposit accepted by the later from
the former against the immovable property to be transferred to the allottee
later on. If the project in which the advance has been received by the
developer from an allottee is an ongoing project as per section 3(1) of the
Actof 2016 then, the same would [all within the jurisdiction of the authority
for giving the desired relief to the complainant besides initiating penal
proceedings.
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54. It is a matter of fact that the occupation certificate for the unit has not been

received. The relevant clause 1 of the addendum to builder buyer agreement
dated 18.01.2014 is reproduced hereunder for ready reference:

L. That out of the total sale consideration amount of Rs. 88.00,000 to
the Purchaser has paid to the Developer an amount of Rs. 79.20,000
calculated @ Rs. 2250/ per sq. [t of the entire super area to be
allotted, before the execution of the Flat Buyer Agreement. Against
the receipt of this part sale consideration of Rs. 79.20,000 the
Develaper sholl give an investment return @ Rs. 42.50 per sq. ft. per
month ie, Rs. 149,600/~ to the Purchaser by way of interest
(subject to deduction of tak at source) w.ef, 01.04.2014 the return
shall be pald on monthly intervals supported by 6 months PDC
cheques which it is due till such time'the office Space are leased out
by the Developer on behalf of the Purchaser.

55. Further an MOU dated 27.11.2017 was alse executed between the
complainant and the respondent no. 1, The Mou letter dated 27.11.2017 is
reproduced hereunder for ready reference:

This is in mfere;&f&*tq ‘the understanding of pending Returns upto
November, 2017 which s Rs. 8778384/ due on 07+ December. It
has been decided that interest @ -12% will be payable on the

pending Returns amounting (o Rs. 87,783.84 subject to deduction of
TDS & will be payable by 7 junuary2018.

The Further returns of December 17 onwards will carry the interest
i the same ratio and the amount will be Rs. #876.88 which will be
wdded on monthly basis in the amount of Rs. 87,783,834 and will be
payable on 7* of every moanth till the total returns is paid as per
terms af MOU is already signed

56, The authority is of the view that as per clause 1 of the addendum to builder
buyer agreement dated 17.01.2014 the respondents/ developer are liable
to pay Rs. 1,49,600/- to the purchaser by way of interest (subject to
deduction of tax at source) w.el 01.04.2014 the return shall be paid on
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monthly intervals supported by & months PDC cheques which it is due till
such time the office space are leased out by the developer on behalf of the
purchaser,

The respondent no. 1 has paid an assured return till 31.05.2016. Thereafter
pending returns from 01.06.2016 up to November 2017 of Rs, B7,78,384/-
(Rs. 14,63,064 /- per unit) will be given with an interest of 12% p.a. by 07t
January 2018 subject to deduction of TDS. Further it was decided that from
December 2017 enwards the monthly returns will carry the interestin same
ratio and an amount of Rs. 4876.88 will be added on monthly basis in the
amount of Rs. 87,783.834 /-,

Delay possession charges.

58.

29.

In the present complaint, the complainant intends to continue with the
project and is seeking possession of the subject unit and delay possession
charges as provided under the provisions of section 18( 1) of the Act which
reads as under.

‘Section 18: - Return of amount and compensation

IE{I.}- H‘ the promater fﬂ'ﬂ.’.ﬁ ﬁj-{pmp.'ﬂg ur.:ﬁ' urahle to give possession of an
apartment plot, or building, —

Provided that where o allotsee doss not intand o \ithdrew from the project, he
shall be paid, by the promater, interest for every.month of delay, tiil the handing over
of the possession, at suéh rate as may be prescribed.”

However, in the present matter no 11BA has been executed between the
parties therefore the due date of possession cannot be ascertained. A
considerate view has already been taken by the Hon'ble Supreme Court in
the cases where due date of possession cannot be ascertained then a
reasonable time period of 3 years has to be taken into consideration. It was
held in matter Fortune Infrastructure v. Trevor d” lima (2018) 5 SCC 442
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! (2018) 3 SCC (civ) 1 and then was reiterated in Pioneer Urban land &
Infrastructure Ltd. V. Govindan Raghavan (2019) ¢ 725 -

"Moreover, o person cannot he made to wait indefinitely for the
possession of the flats allotted to them and they are entitled to seek the
refund of the amount paid by them, along with compensation. Although we
are aware of the fact that when Lhere was no deljvery period stipulated in
the agreement, o reasonable time has to be taken into consideration. In the
focts and circumstances of this case, o time period of 3 years would have
been regsonable for completion of the contract ie, the POsSsession waos
required to be given by last quarter of 2014, Further there is no dispute as
to the fact that until now there is no redevelopment of the property. Heace,
in view of the above discussion, which draw us to an irresistible conclusion
that there is deficiency of service on the part of the appellants and
accordingly the issue is answered.’

60. Accordingly, the due date of pessession s calculated as 3 years from the date

61,

of builder buyer agreement ie., 17.0 lle:}lﬂ Therefore, the due date of
possession comes outto be 17.01.2017,

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges. However,
proviso to section 18°provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at such rate as may
be prescribed and it has been prescribed under rule 15 of the rules. Rule 15
has been reproduced \HS.I.I.H[[E'I;':

Rule 15. Prescribed rate of interest- [Provise to section 12, section 18 and

sub-section {4} and subsection [ 7) of section 1 9

(1] For the purpose of provisa Lo section 12; section 18; and sub-sections f#)
and (7] of section 19, the “interest at the rate prescribed” shall be the
State Bank af India highest marginal cost of lending rate +2%.;

Provided that in case the Stute Bank of India marginal cost of Tending

rate {MCLR) {snot in use, (¢ shall be replaced by such benchmark lending
rates which the State Bonl of India may fix from time to time for lending
to the general public,
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The legislature in its wisdom in the subordinate legislation under the rule
15 ofthe rules has determined the prescribed rate of interest.
Consequently, as per website of the State Bank of India i.e., https;//shico.in,
the marginal cost of lending rate (in short, MCLR) as on datei.e., 01.03.2024
is 8.85%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e, 10.85%.

The definition of term ‘interest’ as defined under section Z(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee;in case of default. The relevant
section is reproduced below:

“f2a) Tinterest” means the rotes of (nterest payable by the promoter or the

aliottee, as the case may be.

Explanation. —For the purpose o) this clause—

1 the rate of interest chargeable fram the allattee by the promater, in case
of default, shall be-egual 1o the rate of interest which the promoter shall
be liable topay the allottes, in case of default:

(ii]  the fnmrm'pqgu;ﬂ'e__-yy the prometer to.the allottee shall be from the
date the promoter received the amountor any part thereaf till the date
the amount or part thereof and intévest thereon is refunded, and the
interest payable by the allotive tothe promoter shall be from the date
the aliottee defaultsin payment ta.the promoter till the date it is paid;"

On consideration of documents available on record and submissions made
by the complainant and the respondents, the authority is satisfied that the
respondents are in contravention of the provisions of the Act. The
agreement executed between the parties on 17.01.2014, the possession of
the subject unit was to be delivercd within stipulated time i.e., 17.01.2017,
However now, the proposition hefore it is as to whether the allottee who is
getting/entitled for assured return even after expiry of due date of
possession, can claim both the assured return as well as delayed possession

charges?
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66. To answer the above proposition, it is worthwhile to consider that the

assured return is payable to the allottees on account of a provision in the
addendum to the BBA and as per letter dated 27.11.2018. The assured
return in this case is payable by the respondent no. 1 from 01.04.2014 till
the date of leasing out of the office space. The respondents has already paid
an assured return till 31.05.2016. Thereafter as per MOU dated 27.11.2018
the pending returns upto November, 2017 which is Rs, H7.78,384 /- has to
be paid with an interest of 12 p-a. subject to deduction of TDS. Further
from December 2017 onwards the monthly returns will carry the interest
in same ratio and an amount of Rs. 4876.88 will be added on monthly basis
in the amount of Rs. 87,783.834 /-,

67. If we compare the assgt_'ed return with delayed possession charges payable

68.

under proviso to segr:tié_m'l 8(1) ofthe Act, 20 1ﬁ.gt]?e assured return is much
better i.e,, assured ré_l:'hi*:i-in this case is payable aRs. 1,49,600/- per month
whereas the delayed' possession charges are: payable approximately Rs.
70,950/ per month, By way of assured return, the promoter has assured
the allottee that he would be entitled for this specific amount till lease of the
unit.

Accordingly, the auﬂmrilt_'.-' decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under
section 18 and assured return is payable even after due date of possession
till the lease of the unit, then the allottees shall be entitled to assured return
or delayed possession charges, whichever is higher without prejudice to any
other remedy including compensation, Hence, the authority directs the
respondents/promoter to pay assured return from the date the payment of
assured return has not been paid till lease of the said unit.
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VIII.  Direct the respondents to pay a sum of Rs. 2 lakhs towards

litigation cost.

63. The complainant is seeking above mentioned relief w.rt. compensation on
account of mental harassment and cost of litigation. Hon'ble Supreme Court
of India in civil appeal nos. 6715-6749 of 2021 titled as M /s Newtech
Promoters and Developers Pvt. Lid. V/s State of Up & Ors. (supra), has held
that an allottee is entitled to claim compensation and litigation charges
under sections 12,14,18 and section 19 which is to be decided by the
adjudicating officer as per section 71 and the quantum of compensation &
litigation expense shall be adjudged by the adjudicating officer having due
regard to the factors mentioned in section 72, The adjudicating officer has
exclusive jurisdiction to deal with the complaints in respect of
compensation. Therefore, the complainant is advised to approach the
adjudicating officer for seeking the relief of compensation as well as cost of
litigation.

H. Directions of the authority

70. Hence, the authority hereby passes this grder and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority
under section 34(f):

I Since assured return is higher than delay possession charges, the
same is allowed. The respondents are directed to pay the arrears
of amount of assured return.

ii.  The respondents are also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90 days

from the date of order after adjustment of outstanding dues, if any,
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failing which that amount would he payable with interest @ 8.85%,
p.a. till the date of actual realization.

iii. ~ The respondents shall not charge anything from the complainant
which is not the part of the Jgreement of sale,

iv.  The respondents are directed 1o handover possession of the unit in
question and execute sile deed In favour of the complainant on
payment of stamp duty .nd registration charges within 60 days
after obtaining Occupation Certificate from the competent
authority,

71. This decision shall mutatis mutundis app!j’ to cases mentioned in para 3
of this order.

72. The complaints stand di sposed of.

73. Files be consigned to registry.

i

{smfj'eg?l%ﬁngﬁh}{;’rﬁj
‘_/.-r"'

Member
Haryana Real Estate Regulatory Autharity, Gurugram

Dated: 01.03.2024
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