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CORAM:
Ashok Sangwan

APPEARANCE:
Manish Khurana (Advocate)
Carvit Gupta [Advocate)

Complainants

Respondent

Member

Complainants
Respondent

ORDER

1. The present complaint has been fiL:d by the complainant/allottees

under Section 3L ofthe Real Estate (R.egulation and Development) Act,

2016 [in short, the Act) read with ru]e 28 of the Haryana Real Estate

(Regulation and Development) Rules;,2017 (in short, the Rulesl for

violation of section 11(4J IaJ of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision ofthe Act or the rules

,l/-
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and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date ofproposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

A.

2.

s.
N.

Particulars Details

7. Name of the project "Raheja's I\

Sohna Mast
2. Project area 9.23 acres
3. Registered area 3.752 acres
4. Nature of the proiect Croup hou
5. DTCP license no. and

validity status
25 of 2072
2 8.03.2 018

6. Name of licensee Aiit Kumar
7. RERA Registered/ not

registered
Registered
06.07 .2017

8. RERA registration valid
up to

5 Years
Environme

9. Unit no. 8-103, 1" fl
10. Unit area admeasuring 1198.11sq

11. Date of execution of
agreement to sell

t3.1,0.20\6
(page 19 of

).2. Possession clause 27. The c

complete t
opartment
months pll
grace perir
the agn
clearance
whichever
majeure,
circumstant
reason beyt
However, it
the constru
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political disturbances,

:es cash Jlow mismatch and
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t case the company completes
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48 months 1

ollottee sha

taking the
Gross Cons

stipuldted
obtaining c,

for the buih
situated, by
hand over
allottee fot
subjectto tl,
all the tc

agreement i

13. Grace period Allowed be

14. Due date ofpossession 13.10.2021
(Note: -

agreement
srace Derio

t6. Basic sale consideration Rs.38,57,9
(Dase 22 o

17. Amount paid by the
complainants

Rs.25,35,79

[As per pa1

co mplaintl
18. 0ccupation certificate

/Completion certificate
Not receive

1.9. 0ffer ofpossession Not offered

MHARERA
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; ltlus 72 months grace period the
tall not raised any objections in
e possession after payment of
tsideration and other charges

hereunder. The company on
certilcate ofoccupation and use

llding in which said apartment is
ty the competent outhorities shall
r the said apartment to the
r his occupation and use and
the allottee having complied with
terms and condition of the
tta sell......"

J.ng unqualified.

Facts ofthe complaint

The complainants have made the followirrg submissions: -

That the complainants were allotted a residential apartment bearing

no. 8-103, Tower-B having carpet area r:f 80.43 sq. mts in the proiect

of the respondent named Raheja's Maheshwara at Sector 1,1, & 14,

Sohna, Gurgaon vide allotment letter da1:ed 13.10.2016. Thereafter, an

agreement to sale d ated 13.1,2.2076 was executed between the parties

regarding the said allotment under cons;truction linked payment plan

B,

5.

I.

4B

i.e.,

months from
73.70.20\6 + Lz

date of
months

laint
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for a total sale conslderation of Rs.3{1,57,914/- against which the

complaint has paid an amount of Rs.z 5,i15,796 /- rn all.

That as per clause 21 of the agreeme t, the possession of the said

apartment was agreed to be handed over within a period of48 months

plus 12 months grace period from the date of execution of the

agreement or environment clearance and forest clearance, whichever

is later. However, the same has not been handed over till date.

That the complainants are seeking refund of the amount deposited by

them on the grounds oFthe inability ofthe respondent to handover the

unit by the due date in terms ofthe BBA dated 13.12.2016. Therefore,

the complainants cannot be expecte(l to wait endlessly for the

possession. Hence the present complaini.

Relief sought by the complainants:

The complainants have sought following relief[s].

i. Direct the respondent to refund the paid-up amount along with

prescribed rate of interest per annum from the date of payment

till realization.

Reply by respondent/promoter:

The respondent vide reply dated 15.12.i|023 contested the complaint

on the following grounds:

That the complaint is neither maintairLable nor tenable and is liable

to be out-rightly dismissed. The agreement to sell was executed

between both the parties prior to the enactment ofthe Act,2016 and

the provisions laid down in the said Act cannot be enforced

retrospectively. Although the provisions of the Act, 2016 are not

applicable to the facts of the present case in hand yet without

prejudice and in order to avoid :omplications later on, the

respondent has registered the project with the authority. The said

Complaint No. 3016 of 2023

II.

II I.

C.

4.

D.

5.
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IV.

Complaint No. 3016 of 2023

I.

Iu,

project is registered under the provisir:n of the Act vide registration

no.20 of 201.7 dated 06.07 .2077 .

That the complaint is not maintainable for the reason that the

agreement contains an arbitration clause which refers to the dispute

resolution mechanism to be adopted b)'the parties in the event ofany

dispute as clause 59 ofthe buyer's agreement.

That the complainants after checking the veracity of the project

namely, 'Raheja's Maheshwara, Sector :t1 and 14, Sohna, Gurgaon had

applied for allotment of a unit vide their booking application form.

The complainants agreed to bq bound by the terms and conditions of

the booking application form. The comilainants were aware from the

very inception that the plans as :ipproved by the concerned

authorities are tentative in nature and that the respondent might

have to effect suitable and necessary alterations in the layout plans

as and when required.

That based on the application for booli:ing, the respondent allotted a

unit bearing no. B-103 to the complainants. The complainants agreed

to be bound by the terms contained th0rein.

That the complainants are real estate investors and not "customers"

who had booked the unit in question \a'ith a view to earn quick profit

in a short period. However, it appears that their calculations have

gone wrong on account of severe sluml) in the real estate market and

are now raising untenable and illeg:.I pleas on highly flimsy and

baseless grounds. Such malafide tacti(:s of the complainants cannot

be allowed to succeed.

That the possession of the unit is sr.rpposed to be offered to the

complainants in accordance with the agreed terms and conditions of

the buyer's agreement. However, as pr:r clause 25 of the agreement,

vl.
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8.

Complaint No. 3016 of 2023

vll.

the delay in the completion of the 'proiect was not attributable

towards the respondent as while the initial foundation work was

bring laid down, it was put on hold under the instructions of the

Hon'ble National Green Tribunal due to smog. Further, during entire

2020,2021, and till date due to covid pandemic the entire sector was

impacted and as such the period of over 2 years should in any case

not to be counted while computing any alleged delay. The said

pandemic period clearly comes within lhe ambit of "force majeure".

That the respondent shall hand over the possession ofthe apartment

as soon as the construction work is completed subject to availability

of basic external infrastructure such ai water, sewer, electricity etc.

as per terms ofthe application and agreement to sell and the grant of

the occupational certificate by the authorities.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in disputr:. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.

Iurisdiction of the authority

The respondent raised a preliminary submission/objection that the

authority has no jurisdiction to entertai:r the present complaint. The

obiection of the respondent regarding rejitction of complaint on ground

of jurisdiction stands rejected. The authority observes that it has

territorial as well as subject matter jrrrisdiction to adjudicate the

present complaint for the reasons given t elow.

E.l Territorialiurisdiction

As per notification no. 7192/2077-1TCt dated 1,4.1,2.2077 issued by

Town and Country Planning Departmen,:, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authorjty, Gurugram shall be entire

6.

E,

7.
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9.

Gurugram district for all purposes. In th.e present case, the project in

question is situated within the plannirrg area of Gurugram district,

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

E.ll Subiect-matterrurisdiction

Section 11(4)(al of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreer0ent for sale. Section 11[4][aJ

is reproduced as hereunder:

Section 17

iq fne promoter snotL
(a) be responsible for all obligations, r.sponsibilities ond functions
under the provisions of this Act or the rules ond regulations made
thereunder or to the allottees osperthe ugreementfor sqle, or to the
associqtion of allottees, as the cose may be, till the conveyance of all
the apartments, plots or buildings, os the )ase mqy be, to the allottees,
or the common qreas to the association cfollottees or the competent
authority, as the cose mdy be;
Section 34-Functions of the Authority:
344 of the Act provides to ensure compl ance ofthe obligations cast
upon the promoters, the allottees qnd rc real estate agents under
this Act and the rules and regulations m(.de thereunder.

So, in view of the provisions of the Act qr.oted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promot(rr leaving aside compensation

which is to be decided by the adjudicaling officer if pursued by the

10.

complainants at a later stage.'... '.. -..j \,.'"', ,

11. Further, the authority has no hitch in ploceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Ale}ytech Promote$

and Developers Private Limited Vs State of ll,P, and Ors. 2027-2022

(1) RCR (Civil), 357 and reiterated in case oJM/s Sana Realtars Private

Limited & other Vs Union of lndia & otliers SLP (Civil) No. 73005 of
2020 decided on 12,05.2022wherein it tras been laid down as under:

Complaint No. 3015 of 2023
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"86. From the scheme of the Act of whi.h o detailed reference hos
been mode ond toking note of power ofadjudicotion delineated with
the regulatory authority qnd adjudicating oflicer, what inally culls
out is thot olthough the Act indicates the distinct expressions like
'refund', 'interest', 'penolty' and 'compensation', a conjoint reading of
Sections 18 and 19 clearly monifests tho':when it comes to refund of
the amount,and interest on the refund anount, or directing poyment
of interest for deloyed delivery ofposses::ion, or penolty ond interest
thereon, it is the regulatory authoriq, which hos the power to
exomine and determinethe outcome of a,:omplaint. At the sqmetime,
when it comes to q question of seeki,lg the relief of odjudging
compensation and interest thereon unde. Sections 12, 14, 18 qnd 19,
the odjudicating offcer exclusively hot; the power to determine,
keeping in view the collective reading of:;ection 71 reod with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation os envisa,qed, if extended to the
adjudicoting offcer qs prayedthaCin ou view may intend to expond
the ombit and scope ofthe powers ond functions ofthe adjudicating
ofJicer under Section 71 ond that would be agoinst the mqndate of
the Act 2016."

12. Hence, in view of the authoritative pr,)nouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seetr:ing refund of the amount and

interest on the refund amount.

F. Findings on the obiections raised by th,: respondent.

F.l Obiection regarding complainants al e in breach of agreement for
non-invocation of arbitration.

13. The respondent submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to

the dispute resolution mechanism to be adopted by the parties in the

event of any dispute and the same is rr:produced below for the ready

reference:

59, 'All or any disputes orising out oI or touching upon or relating to the
terms of the Agreement to Sell/ Conteyance Deed including the
interpretation and validity of the terms hcreof and the respective rights
ond obligations of the porties, which cannot be omicobly settled despite
best eJforts, sholl be settled through arbitration. The arbitration
proceedings shqll be governed by the Arlitration ond Conciliotion Act,
7996 or any stotutory amendments / mocilicotions thereof for the time
being in Jorce. The arbitration proceedings shall be held at New Delhi by a

Page I of21
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Complaint No. 3016 of 2023

sole arbitrator who sholl be appointed Ly Company. The cost of the
qrbitration proceedings sholl be borne by the porties equolly. The
te rritorio I jurisdiction ofthe courts shall be (iurgoon, Horyona aswellos of
Punjqb and Horyana High Court at Chandig,zrh."

14. The authority is of the opinion that th'-, iurisdiction of the authority

cannot be fettered by the existence of an e rbitration clause in the buyer's

agreement as it may be noted that section 79 of the Act bars the

jurisdiction of civil courts about any rnatter which falls within the

purview of this authority, or the Real Esta:e Appellate Tribunal. Thus, the

intention to render such disputes as norr-arbitrable seems to be clear.

Also, section 88 of the Act says that the provisions of this Act shall be in

addition to and not in derogation of the provisions of any other law for

the time being in force. Further, the authority puts reliance on catena of

iudgments ofthe Hon'ble Supreme Court, particularly in National Seeds

Corporation Limited v, M. Madhusudhan Reddy & Anr. (2012) 2 SCC

506, wherein it has been held that the remedies provided under the

Consumer Protection Act are in addition to and not in derogation of the

other laws in force, consequently the au.:hority would not be bound to

refer parties to arbitration even ifthe agr€ement between the parties had

an arbitration clause.

15. Further, in Afiab Singh and ors. v. Emaar McF Lond Ltd dnd ors.,

Consumer case no. 707 of 2015 decide,l on 73,07.2017, the National

Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held

that the arbitration clause in agreements between the complainant and

builder could not circumscribe the jurisdiction of a consumer, The

relevant paras are reproduced below:

"49. Support to the obove view is also lent by Section 79 of the recently
enocted Real Estate (Regulation and Devebpment) Act, 2016 Uor short
"the Reql Estote Act"). Section 79 ofthe soid Act reods as follows:-

"79. Bar oljurisdiction - No civil court -hall hove jurisdiction to
entertoin ony suitor proceeding in respect of any matter which
the Authority or the adjudicoting offrcer or the Appellote

Page 9 of 2l
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Tribunol is empowered by or under t,kis Act to determine ond
no injunction shall be gronted by any court or other quthority
in respect of any qction taken or to lte taken in pursuonce of
any power conferred by or under this AcL"

It can thus, be seen that the said provision txpressly ousts the jurisdiction
ofthe Civil Court in respect oI ony matter wl ich the Real Estate Regulotory
AuthoriA, estoblished under Sub-section (1) of Section 20 or the
Adjudicating 1Jfrcer, oppointed under Sub-::ection (1) ofsection Z1 or the
Reol Estote Appellant Tribunal establisheo under Section 43 of the Real
Estate Act is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyoswamy (supra), the
matters/disputes, which the Authorities under the Reol Estote Act ore
empowered to decide, are non-arbitroble, n,)twithstonding on Arbitrotion
Agreement between the parties to such motters, which, to o lorge extent,
qre similor to the disputes falling.for-re-solu1-ion under the Consumer Act.

56, Consequently, we unhesitatingly reject the arguments on behslf of the
Builder ond hold thot on Arbitrotion Cloute in the afore-stated kind of
Agreements between the Complainonts and the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section B ofthe Arbib-otion AcL"

16. While considering.tlig,'issue of maintainability pf a complaint before a

consumer forum/cq..nlmission in thefact.f an existing arbitration clause

in the builder buyer alreement, the Honlble Supreme Court in case titled

as M/s Emaar MGF Land Ltd. V, Afiab Singh in revision petition no.

2629-30/2018 in civil appeal no.235i'2-23513 ol 2017 decided

10.12,2078 has upheld the aforesaid judgement of NCDRC and

provided in Article 141 of the Constituti()n of India, the law declared

the Supreme Court shall be binding on all courts within the territory

India and accordingly, the authority is bc und by the aforesaid view. The

relevant para of the judgement passrld by the Supreme Court is

reproduced below:

"25. This Court in the series ofjudgments os noticed above considered the
provisions of Consumer Protection Act, 19i16 as well os Arbitration Act
1996 ond loid down that comploint under Consumer Protection Act being
a special remedy, despite there being aD orbitotion agreement the
proceedings before Consumer Forum hove to go on and no error
committed by Consumer Forum on rejecting the opplicotion. There is
reason for not interjecting proceedings undrr Consumer Protection Acton
the strength an orbitration qgreement by Act, 1996. The remedy under

on

as

by

of

(
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Consumer Protection Act is o remedy provicled to a consumer when there
is o defect in ony goods or services. The comtrtlaint meqns ony ollegation in
writing mode by a complqinont has olso bee,n explained in Section 2(c) of
the AcL The remedy under the Consumer Protection Act is conJined to
complaint by consumer as defined under th. Act for defect or defrciencies
coused by a service provider, the cheap old a quick remedy hqs been
provided to the consumer which is the objerct and purpose of the Act os

noticed above,"

17. Therefore, in view of the above judgJements and considering the

provisions of the Act, the authority is of the view that the complainants

are well within their right to seek a r;pecial remedy available in a

beneficial Act such as the Consumer Protection Act and RERA Act, 2016

instead of going in for an arbitration. Hr:nce, we have no hesitation in

holding that this authority has the requisite jurisdiction to entertain the

complaint and that the dispute does rrot require to be referred to

arbitration necessarily. In the light of the above-mentioned reasons, the

authority is of the view that the objecl:ion of the respondent stands

rejected.

F.II Obiection regarding the complainimts being investor.

18. The respondent has taken a stand that th(, complainants are investor and

not consumers and therefore, they are not entitled to the protection of

the Act and thereby not entitled to file tho complaint under section 31 of

the Act. The respondent also submitted that the preamble of the Act

states that the Act is enacted to protect t re interest of consumers of the

real estate sector. The authority observer; that the respondent is correct

in stating that the Act is enacted to protecr:the interest of consumer ofthe

real estate sector. It is settled principle of interpretation that the

preamble is an introduction ofa statute and states main aims and objects

of enacting a statute but at the same timr), the preamble cannot be used

to defeat the enacting provisions of the Lct. Furthermore, it is pertinent

to note that any aggrieved person carL file a complaint against the
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promoter if he contravenes or violates arLy provisions of the Act or rules

or regulations made thereunder. Upon caleful perusal ofall the terms and

conditions of the buyer's agreement, it is revealed that the complainants

are buyers and paid total price of Rs.25,35,796/- to the promoter towards

purchase of an unit in the prolect of the promoter, At this stage, it is

important to stress upon the definition of term allottee under the Act, the

same is reproduced below for ready reference:

"2[d) "allottee" in relotion to a reol estate project meons the person to
whom o plot, opartment or building, as the case moy be, hos been
qllotted, sold (whether as freehold or leasehold) or otherw$e
tronskrred by the promoter, ano includes the person who

subsequently acquires the soid ollotnent through sole, transkr or
otherwise but does not include q petson to whom such plot,

oportmenl or building, as the cose ma! be, is given on rent:

19. ln view ofabove-mentioned definition of' allottee" as well as allthe terms

and conditions ofthe unit application for allotment, it is crystal clear that

the complainants are allottees as the subject unit was allotted to them by

the promoter. The concept of investor is not defined or referred in the

Act. As per the definition given under se:tion 2 of the Act, there will be

"promoter" and "allottee" and there cannot be a party having a status of

"investor". The Maharashtra Real Estate Appellate Tribunal in its order

dated 29.01.2019 in appeal no. 0006000000010557 titled as M/s Srushti

Sangam Developers PvL Ltd, Vs. Sarvapriya Leasing (P) Lts. And anr.

has also held that the concept ofinvestor is not defined or referred in the

Act. Thus, the contention ofpromoter thal:the allottees being investor are

not entitled to protection of this Act also r;tands rejected.

F.lll Obiections regarding the circumsrances being'force majeure'

20. The respondent-promoter has raisel the contention that the

construction ofthe tower in which the un t ofthe complainant is situated,

has been delayed due to force majeure circumstances such as orders

Page 12 of 21
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passed by National Green Tribunal to s:op construction, Covid-19 etc.

However, all the pleas advanced in this r.egard are devoid of merit. The

respondent also took a plea that the contitruction at the project site was

delayed due to Covid-19 outbreak. In the instant complaint, the due date

of handing over of possession comes or.lt to be 13.10.2021 and grace

period of 12 months on account of fo:.ce majeure has already been

granted in this regard and thus, no period over and above grace period of

12 months can be given to the respondent-builder. Moreover, time taken

in governmental clearances cannot be attributed as reason for delay in

project. Thus, the promoter/respondent (:annot be given any leniency on

based of aforesaid reasons and it is well settled principle that a person

cannot take benefit of his own wrong.

F, IV Obiection regarding iurisdiction of the complaint w.r.t the
apartment buyer's agreement execllted prior to coming into force
ofthe Act.

21. The respondent submitted that the complaint is neither maintainable nor

tenable and is liable to be outrightly disn.issed as the buyer's agreement

was executed between the parties prior lo the enactment ofthe Act and

the provision of the said Act cannot be applied retrospectively.

22. The authority is of the view that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the

agreements for sale entered into even prior to coming into operation of

the Act where the transaction are still in the process of completion. The

Act nowhere provides, nor can be so construed, that all previous

agreements would be re-written after coming into force of the Act.

Therefore, the provisions ofthe Act, rules and agreement have to be read

and interpreted harmoniously. However, if the Act has provided for

dealing with certain specific provisions/situation in a specific/particular

manner, then that situation would be de tlt with in accordance with the
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Act and the rules after the date of comirrg into force of the Act and the

rules. The numerous provisions of the .Act save the provisions of the

agreements made between the buyers and sellers. The said contention

has been upheld in the landmark judSpent of Neelkamal Realturs

Suburban PvL Ltd, Vs, UOI and otherc, (W.P 2737 of 2077) decided on

06,72.2077 which provides as under:

"719. Under the provisions of Section 78, the dew in handing over the
possession would be counted from the dote mentioned in the
agreement lor sale enterdin{o by t\e promoter ond the ollottee
prior to its registrotifrl.ilw)W0. Jnder the provisions oI RERA"

the promoter is giveffiSffile ,ise the date ol completion of
,:":l:::;i"i::*;"ffi ;&:fr!::i,'i:,x'#,itr:::

"' [i^ :i'i!ffiffij*lg";: ::; :[ il" 
^r,xo, e t, o o, $ $ fu o ti ; affiWgib Wlqn o n th o t g ro u n d thle

validity df tl provisidns of .I.EM cdthot;be chollenged. The
rortiom$( il comgnt letbiftf ,n TDfistote taw hovins
retrospe(ifufi retrqacfivefffedfi I l1ycipt&Pven fromed to ofrect
subsistinl,plgffico$trdfitufl rifl ttpeEten the porties in the
lorser puali<tnftej* W adho*qv{zfitr\1it in our mind thot the

iiff ififfi*uflfffrl w;: ff :,|'!x;ti
i:;:"ry" -dtqHg:girtch subnitted its detaited

23. Further, in appeal no. 173 of2019 titled as Magic Eye Developer PvL

Ltd. Vs. Ishwer Singh Dahiya, in order rlated L7.12.2019 the Haryana

Real Estate Appellate Tribunal has obserred-

"34. Thus, keeping in view our aforesa,d discussion, we qre of the
considered opinion thot the provtsions of the Act are quasi

retrooctive to some extent in operotiq ond willbgtrWlqghle.taJhe
agreements for sale entered into even VipEUPniCjilo-0PeI@i9!-
ofthe Actwhere the tonsaction are slill in the process ofcompletion.
Hence in case of delay in the olfer/ddivery of possession os per the

terms and conditions of the agreeme t lor sole the ollottee shall be

entitled to the interest/deloyed possession chorges on the

reqsonable rate of interest as provided in Rule 15 of the rules ond
one sided, unfoir ond unreasonoble r.,te oI compensotion mentioned

in the ogreement for sale is llable to Le ignored."

Complaint No. 3016 of 2023
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The agreements are sacrosanct save and :xcept for the provisions which

have been abrogated bytheAct itseli Fur:her, it is noted that the builder-

buyer agreements have been executed in the manner that there is no

scope left to the allottee to negotiate any 0f the clauses contained therein.

Therefore, the authority is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition t:lat the same are in accordance

with the plans/permissions apploved by the respective

departments/competent authorities and are not in contravention of any

other Act, rules and regulations mede thereunder and are not

unreasonable or exorbitant in nature. Hence, in the light of above-

mentioned reasons, the contention of the respondent w.r.t. jurisdiction

stands rejected.

Findings on the reliefsought by the complainants.

G. I Direct the respondent to refund the amount paid by the
complainants along with prescribed rate of interest per annum
from the date ofpaymenttill realization.

In the present complaint, the complainarLts intend to withdraw from the

project and are seeking return of the amount paid by them in respect of

subject unit along with interest at the prr)scribed rate as provided under

section 18(1) of the Act. Sec. 18[1) of t]re Act is reproduced below for

ready reference.

"Section 78: - Return oJ amount andcompensation
1B(1). lf the promoter foils to complete or i: unoble to give possession of
an oportment, plot, or building.-
(a) in occordonce with the terms ofthe agreementfor sale or, os the cose

moy be, duly completed by the date speritred therein; or
(b) due to discontinuonce of his business as o developer on account of

suspension or rcvocation of the registra:ion under thisAct orfor any
other reason,

he shall be liable on demand to the oltottees, in cose the allottee
wishes to withdraw from the project, wit lout prejudtce to qny other
remedy ovoilable, to return the omount rcceived by him in respect
oI that apartment, plot building, (rs the case may be, with interest

24.

G.

25.

Page 15 of21
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ot such rste 6 may be prescribed in this behqr including
compensotion [n the mqnner as provided u der this Act:
Provided that where an allottee does not intend to withdraw from the
project, he sholl be paid, by the promoter, interest for every month of
delay, till the honding over of the possesson, at such rote as noy be
prescribed."

(Emphasis supplied)
26. As per clause 21 of the agreement to sell provides for handing over of

possession and is reproduced below:

2L,The compony shall endeavour to complete the construction ofthe
said oportment within Forty-Eight i48) months plus/minus
Twelve (72) months grace of hte dqte ofexecution oJthe
agreement or and lorest clearance,
whichever is later force mqjeure, political
disturbances, nismotch and reason beyond
the control ofthe com t:ase the compony completes
the construction months plus 12 months
grqce period ns in toking the
possession

stipuloted
occupation

and other chorges

situoted,
opartment
the ollottee

certifrcote of
aportment is
over the said
ond subject to

d condition of the

(t
itt

ogreement
27. At the outset, it is et possession clause of

the agreement wh een subiected to providing

& water in the sector by

re conditions or any

incorporation ofsuch conditions are not,)nly vague and uncertain but so

heavily loaded in favour of the promoter and against the allottees that

even a single default by the allottees in rlaking payment as per the plan

may make the possession clause irrelevirnt for the purpose of allottees

and the commitment date for handing ov:r possession loses its meaning.

The incorporation of such a clause in the agreement to sell by the

promoter is just to evade the liability r:owards the timely delivery of

ty's action, inaction or omission and

e seller. The drafting of this clause and

Page 16 of21
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subject unit and to deprive the allottees of their right accruing after delay

in possession. This is iust to comment as to how the builder has misused

his dominant position and drafted suct a mischievous clause in the

agreement and the allottees are left with no option but to sign on the

dotted lines.

28. Due date of handing over possessiorl and admissibility of grace

period: As per clause 21 of the agreement to sell, the possession of the

allotted unit was supposed to be offered rvithin a stipulated timeframe of

48 months plus/minus12 months grace period ofthe date ofexecution of

the agreement or environment clearance and forest clearance, whichever

is later. The buyer's agreement was ex )cuted between the parties on

13.10.2016. However, no documentwith :egard to EC, FC has been placed

on record. Therefore, the Authority is tal:ing these 48 months from date

of execution of the buyer's agreement i.e., 13.1.0.20L6. Since in the

present matter the BBA incorporates unqualified reason for grace

period/extended period in the posser;sion clause. Accordingly, the

authority allows this grace period of 12 months to the promoter at this

stage. Thus, the due date for handing ove r of possession comes out to be

13.10.2021.

29. Admissibility of refund along with prescribed rate of interest: The

complainants are seeking refund the am:unt paid by them in respect of

the subject unit with interest at prescrit ed rate as provided under rule

15 ofthe rules. Rule 15 has been reprodr ced as under:

Rule 15. Prescribedrate olinterest- lProviso to section 72, section 78
snd sub-section (4) and subsection (7) ofsection 191

(1) For the purpose of proviso to sec:ion 72; section 18; and sub-
sections (4) ond (7) of section ;9, the "interest at the rate
prescribed" sholl be the State Bank of lndiq highest morginal cost
oflending rate +20k.:

Provided thot in cose the State Bznk of lndia morginal cost of
lending rate (MCLR) is not in usq it shqll be reploced by such
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31.

benchmark lending rotes which the State Bonk of India moy lix
from time to time for lending to tfu general public.

The legislature in its wisdom in the sul)ordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so det€rmined by the legislature, is

reasonable and if the said rule is follow:d to award the interest, it will

ensure uniform practice in allthe cases.

Consequently, as per website of tte State Bank of India i.e.,

https://sbi.co.in. the marginal cost oflenling rate (in short, MCLR) as on

dale i.e.,21.02.2024 is 8,850/0. Accordingly, the prescribed rate of interest

will be marginal cost of lending rate +20/c i.e.,10,85o/o,

0n consideration of the circumstances, t.re documents, submissions and

based on the findings of the authority r:garding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent is

in contravention ofthe provisions ofthe.{ct. Byvirtue ofclause 21 ofthe

agreement to sell, the due date ofpossesr;ion comes out to be 13.10.2021

for the reasons quoted above.

Keeping in view the fact that the complainant/allottees wishes to

withdraw from the project and demandir g return ofthe amount received

by the promoter in respect of the unit with interest on failure of the

promoter to complete or inability to live possession of the unit in

accordance with the terms ofagreement lbr sale or duly completed by the

date specified therein. The matter is covered under section 18[1) of the

Act of 2016.

34. The due date of possession as per agreenrent for sale as mentioned in the

table above is 13.10.2021 and there is delay of 1 year 8 months and 28

days on the date of filing of the complrint. The authority has further,

observes that even after a passage of mo|e than 2.4 years till date neither

Complaint No. 3016 of 2023

30.

33.
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the construction is complete nor the off)r of possession of the allotted

unit has been made to the allottees by lhe respondent/promoter. The

authority is of the view that the allottees cannot be expected to wait

endlessly for taking possession ofthe unit which is allotted to it. Further,

the authority observes that there is no rlocument place on record from

which it can be ascertained that whether the respondent has applied lbr

occupation certificate/part occupation c( rtificate or what is the status of

construction of the project. In view of the above-mentioned fact, the

allottees intend to withdraw from the Irroject and are well within the

right to do the same in view of section 1t (1) of the Act, 2016.

Moreover, the occupation certificate/con.pletion certificate ofthe project

where the unit is situated has still not been obtained by the

respondent/promoter. The authority is of the view that the allottees

cannot be expected to wait endlessly for l.aking possession ofthe allotted

unit and for which they have paid a consiclerable amount towards the srrle

consideration and as observed by Hon'bl,., Supreme Court of India in lreo

Grace Realtech Pvt. Ltd. Vs, Abhishek trihonna & Ors,, civil appeal no.

5785 ol2019, decided on 11.01.2027

".... The occupation certifrcafP is not availlble even as on date, which
cleorly omounts to defrciency of senice, The allottees cannot be

made to wait indefinitely for possessic n of the apartments allotted
to them, nor con they be bound to tale the apartments in Phase 1

of the project.......".

The judgement of the Hon'ble Suprem€ Court of India in the cases o/

Newtech Promoters and Developers Private Limited Vs State of U.P.

and Ors. (supru) reiterated in case of M/s Sana Realtors Privete

Limited & other Vs Union of lndia & cthers SLP (Civil) No. 13005 of

2020 decided on !2.05.2022. itwas obst rved:

25. The unqualiled right of the allottee to .ieek refund referred Under

Section 1B(1)(o) and Section 19(4) of the Act is not dependent on ony
contingencies or stipulotions thereoJ lt dppears thqt the legislature

35.

36.

complaint No. 3016 of 2023

Page 19 of 27

r'



HARERA
MGURUGRAI/ Compiaint No. 3016 of2023

hos consciously provided this right of "efund on demand os an
unconditionol obsolute right to the allott2e, if the promoter fqils to
give possession of the opartment plot ot. building within the time
stipuloted under the terms of the ogreeme 1t regardless olunforeseen
events or stoy orders ofthe Court/Tribunat, which is in either way not
attributqble to the ollottee/home buyer, the promoter is under an
obligation to refund the omount on demond with interest at the rate
prescribed by the Stote Government inclLding compensation in the
manner provided under the Act with the ,roviso that if the oltottee
does not wish to withdruw from the proj(cC he sholl be entitled for
intercstfor the period ofdelay till honding over possession ot the rcte
prescribed."

37, The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the ltct of 2016, or the rules and

regulations made thereunder or to the all0ttees as per agreement for sale

under section 11(4)(a). The promoter has failed to complete or is unable

to give possession of the unit in accordan,le with the terms of agreement

for sale or duly completed by the date sp€ cified therein. Accordingly, the

promoter is liable to the allottees, as th,ry wish to withdraw from the

project, without prejudice to any other remedy available, to return the

amount received by it in respect of the utrit with interest at such rate as

may be prescribed.

38. Accordingly, the non-compliance of the mandate contained in section

11(4)(aJ read with section 18(LJ of the Ac t on the part of the respondenr

is established. As such, the complainant:; are entitled to refund of the

entire amount paid by them at the prescribed rate of interest i.e.,

@10.850/o p.a. (the state Bank of [ndia highest marginal cost of lending

rate (MCLR) applicable as on date +2701 rs prescribed under rule 15 of

the Haryana Real Estate (Regulation and trevelopment) Rules,2017 from

the date of each payment till the actual date of refund of the amount

within the timelines provided in rule 16 o: the Haryana Rules 2 017 ibid.
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H Directions ofthe authority

39. Hence, the authority hereby passes this order and issues the following

directions under section 37 ofthe Act to e nsure compliance of obligations

cast upon the promoter as per the func:ion entrusted to the authority

under section 34(0:

i. The respondent/promoter is directed to refund the entire amount

t.e.,Rs.25,35,796 /- received by it frorn the complainants along with

interest at the rate of 10.8570 p.a. ar; prescribed under rule 15 of

the Haryana Real Estate (Regulati,ln and Development) Rules,

2017 from the date of each payment till the actual date of refund of

the deposited amount.

ii. A period of 90 days is given to the r()spondent to comply with the

directions given in this order and failing which legal consequences

would follow.

iii. The respondent is further directed not to create any third-party

rights against the subiect unit before full realization of the paid-up

amount along with interest thereon to the complainants. Even il
any transfer is initiated with respect r:o subject unit, the receivables

shall be first utilized for clearing dues of complainant/allottees.

40. Complaint stands disposed of

41. File be consigned to registry.

(Ashok
Mem

Haryana Real Estate Regulatory Authoriq, Gurugram

Datedt 27 .02 .2024
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