f HARERA

CURUGRAM Complaint No. 3016 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3016 of 2023
Date of complaint : 10.07.2023
Date of decision : 21.02.2024

1. Rohit Batra,

2. Sumit K. Batra,

Both R/o: - C-89, Kirti Nagar,

New Delhi-110015. Complainants

Versus i
" |
M/s Raheja Developers Limited. -

Regd. Office at: W4D, 204/5, Keshav Kunj,
Western Avenue, Cariappa Marg, Sainik F,hrms,
New Delhi- 110062.

Also at: 406, 4t Floor, Rectangle One

D-4, District Centre Saket, New Delhi-110017. Respondent

CORAM:

Ashok Sangwan Member

APPEARANCE:

Manish Khurana (Advocate) Complainants

Garvit Gupta (Advocate) Respondent
ORDER

1. The present complaint has been filed by the complainant/allottees
under Section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the rules
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and regulations made there under or to the allottees as per the

agreement for sale executed inter se.
A. Unit and project related details
2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S. | Particulars Details

N.

1. | Name of the project “Rahgja’s Maheshwara”, Sector 11 & 14,

| Sohna Master Plan Gurugram, Haryana

2. | Project area 9.23 acres

3. | Registered area 3.752 acres

4. | Nature of the project” .. | Group housﬁng complex

5. |DTCP license no." and|25 of 2012 dated 29.03.2012 valid up to
validity status = - 28.03.2018

6. Name of licensee - Ajit Kumar and 21 others

7. |RERA Registered/ not{Registered vide no. 20 of 2017 dated
registered 06.07.2017"

8. |RERA reglstratlon valld 5 Years from the date of revised
up to Environment Clearance

9. | Unit no. . 0's. | .B-103, 1s*floor, Tower/block- B

10. | Unit area admeasuring ~ |11198.11'sq, ft. (gross area)

11. |Date of execution _of|13.10.2016
agreement to sell (page 19 of complaint)

12. | Possession clause 21. The company shall endeavour to
complete the construction of the said
apartment within Forty-Eight (48)
months plus/minus Twelve (12) months
grace period of the date of execution of
the agreement or environment
clearance and forest clearance,
whichever is later but subject to force
majeure, political disturbances,
circumstances cash flow mismatch and
reason beyond the control of the company.
However, in case the company completes
the construction prior to the said period of
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48 months plus 12 months grace period the
allottee shall not raised any objections in
taking the possession after payment of
Gross Consideration and other charges
stipulated hereunder. The company on
obtaining certificate of occupation and use
for the building in which said apartment is
situated, by the competent authorities shall
hand over the said apartment to the
allottee for his occupation and use and
subject to the allottee having complied with
all” ‘the terms and condition of the
agreement to sell......"

13.

Grace period

Allowed being unqualified.

14.

Due date of possession

& 9

13.10.2021"

(Note: - 48 months from date of

| agreement'i.e; 13.10.2016 + 12 months

grace period)

16.

Basic sale consideration

Rs.38,57,914/-
(page 22 of complaint)

-

Amount paid hy the
complainants | "

Rs.25,35,796/-
[As per payment proof annexed with the
complaint] ’

18.

Occupation  certificate
/Completion certificate

Not received

19.

Offer of possession

B. Facts of the complaint
3.

L.

Not offered.

The complainants have made the following submissions: -

That the complainants were allotted a residential apartment bearing

no. B-103, Tower-B having carpet area of 80.43 sq. mts in the project

of the respondent named Raheja’s Maheshwara at Sector 11 & 14,

Sohna, Gurgaon vide allotment letter dated 13.10.2016. Thereafter, an

agreement to sale dated 13.12.2016 was executed between the parties

regarding the said allotment under construction linked payment plan

Page 3 of 21




i HARERA
GURUGRAM Complaint No. 3016 of 2023

for a total sale consideration of Rs.38,57,914/- against which the

complaint has paid an amount of Rs.25,35,796/- in all.

[I. That as per clause 21 of the agreement, the possession of the said
apartment was agreed to be handed over within a period of 48 months
plus 12 months grace period from the date of execution of the
agreement or environment clearance and forest clearance, whichever
is later. However, the same has not been handed over till date.

[Il.  That the complainants are seekjng refund of the amount deposited by
them on the grounds of the mabl,hgef the respondent to handover the
unit by the due date in terms, of:th BBA dated 13.12.2016. Therefore,
the complainants cannot beI expected to wait endlessly for the
possession. Hence the present complamt

C. Relief sought by the complamants

4. The complainants have sought following relief(s).

i. Direct the respondent to refund the paid-up amount along with
prescribed rate of interest per annum.from the date of payment
till realization. —y:

D. Reply by respondent/pfoﬁibtéﬁ -

5. The respondent vide reply dated 15 12.2023 contested the complaint

on the following grounds:

i.  That the complaint is neither maintairiable nor tenable and is liable
to be out-rightly dismissed. The agreement to sell was executed
between both the parties prior to the enactment of the Act, 2016 and
the provisions laid down in the said Act cannot be enforced
retrospectively. Although the provisions of the Act, 2016 are not
applicable to the facts of the present case in hand yet without
prejudice and in order to avoid complications later on, the

respondent has registered the project with the authority. The said
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project is registered under the provision of the Act vide registration
no. 20 of 2017 dated 06.07.2017.

ii. That the complaint is not maintainable for the reason that the
agreement contains an arbitration clause which refers to the dispute
resolution mechanism to be adopted by the parties in the event of any
dispute as clause 59 of the buyer’s agreement.

iii. ~ That the complainants after checking the veracity of the project
namely, ‘Raheja’s Maheshwara, Sector 11 and 14, Sohna, Gurgaon had
applied for allotment of a uf;it@fi-d;e;i;their booking application form.
The complainants agreed tqbqbound by the terms and conditions of
the booking applxcauonjormfiThe com;ﬁlalnants were aware from the
very inception that the plans,r as 4pproved by the concerned
authorities are tentatlve in riature and that the respondent might
have to effect su1table and-:necessary.- alterations in the layout plans
as and when required:

iv.  That based on the application for bookﬂng, the respondent allotted a
unit bearing no. B-103 to the complainants. The complainants agreed
to be bound by the terms contained therein.

v. Thatthe complf_'a'i-nzints' are real és-tatef:¢§in§zestors and not "customers”
who had booked the unitin'qllle.stj,on mth a view to earn quick profit
in a short period. However, it appears that their calculations have
gone wrong on account of severe slump in the real estate market and
are now raising untenable and illegel pleas on highly flimsy and
baseless grounds. Such malafide tactics of the complainants cannot
be allowed to succeed.

vi. That the possession of the unit is supposed to be offered to the
complainants in accordance with the agreed terms and conditions of

the buyer's agreement. However, as per clause 25 of the agreement,
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Vii.

the delay in the completion of the project was not attributable
towards the respondent as while the initial foundation work was
bring laid down, it was put on hold under the instructions of the
Hon'ble National Green Tribunal due to smog. Further, during entire
2020, 2021 and till date due to covid pandemic the entire sector was
impacted and as such the period of over 2 years should in any case
not to be counted while computing any alleged delay. The said

pandemic period clearly comes within the ambit of "force majeure".

That the respondent shall hand; ver the possession of the apartment

as soon as the construction: work iS completed subject to availability
of basic external 1nf_rastructure-such$azr water, sewer, electricity etc.
as per terms of the-application and agréement to sell and the grant of
the occupational-certificate by the authorities.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in df%pu’tp Hence, the complaint can be
decided on the baSlS Qf these undlsputed documents and submissions
made by the parties. 5.
Jurisdiction of the authorlty
The respondent raised -_a-_'-f'prehminj-ary submission/objection that the
authority has no jurisdiction to entertain the present complaint. The
objection of the respondentregarding rejiction of complaint on ground
of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the
present complaint for the reasons given below.
E.I Territorial jurisdiction
As per notification no. 1/92/2017-1TCF dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire
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Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

EIl  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11

(4) The promoter shall- s %
(a) be responsible forall abéfgq{gons, responsibilities and functions
under the provisions:of thisiAc or.the rules and regulations made
thereunder or to the auot'l'ees?bs%er‘the cggr?zement for sale, or to the
association ofal_prtees, as the case may bef tlH tbe conveyance of all
the apartments; plots or buildings, asthe case may be, to the allottees,
or the common'areas to the associdtion of allottees or the competent
authority, as the case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters; the allottees and the real estate agents under
this Act and the.rules.and regulations.mcde thereunder.
So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
compliance of obhgatlons by the promote r leaving aside compensation
which is to be decided hy the ad]udlcatlng officer if pursued by the
complainants at a later stage.

Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon’ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2021-2022
(1) RCR (Civil), 357 and reiterated in case of M/s Sana Realtors Private
Limited & other Vs Union of India & others SLP (Civil) No. 13005 of
2020 decided on 12.05.2022wherein it has been laid down as under:
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“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests thai: when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudtcaaon under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adjudicating officer as prayed chat, in our view, may intend to expand
the ambit and scope.of the powers and functions of the adjudicating
officer under Section 71 and t. J]at wauld;be against the mandate of
the Act 2016.”

Hence, in view of the authoﬂtanve pronouncement of the Hon'ble
Supreme Court in the cases.mentioned above, the authority has the
jurisdiction to enter‘tam a complamt seel« mg refund of the amount and

interest on the reﬁmd amount'.

F. Findings on the objections raised byfthe respondent.

13.

F.I Objection regarding complainants.are in breach of agreement for
non-invocation of arbitration.
The respondent submitted that the complaintis not maintainable for the

reason that the agreement contains an arbitration clause which refers to
the dispute resolution mechanism to be adopted by the parties in the
event of any dispute and the same is reproduced below for the ready

reference:

59. “All or any disputes arising out of or touching upon or relating to the
terms of the Agreement to Sell/ Conseyance Deed including the
interpretation and validity of the terms hereof and the respective rights
and obligations of the parties, which cannot be amicably settled despite
best efforts, shall be settled through arbitration. The arbitration
proceedings shall be governed by the Artitration and Conciliation Act,
1996 or any statutory amendments / mocifications thereof for the time
being in force. The arbitration proceedings shall be held at New Delhi by a
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sole arbitrator who shall be appointed by Company. The cost of the
arbitration proceedings shall be borne by the parties equally. The
territorial jurisdiction of the courts shall be Gurgaon, Haryana as well as of
Punjab and Haryana High Court at Chandigarh.”

The authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the buyer’s
agreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the
purview of this authority, or the Real Estate Appellate Tribunal. Thus, the
intention to render such dlsputes :as_non-arbitrable seems to be clear.
Also, section 88 of the Act says%ﬂii tﬁé provisions of this Act shall be in
addition to and not in derogaflon _ot""the provisions of any other law for
the time being in force., Further, the authurlty puts reliance on catena of
judgments of the Hon' ble Supreme Court npartlcularly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC
506, wherein it has been held that the remedies provided under the
Consumer Protection Act are in addition to and not in derogation of the
other laws in force, -.édns"'éq_uefntly the a'iiﬂw'rify would not be bound to
refer parties to arbitratidﬁ*éi’réﬁ if theagreement between the parties had
an arbitration clause.e 2

Further, mAﬂab"Smgh and ors..ﬂv Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held
that the arbitration clause in agreements between the complainant and
builder could not circumscribe the jurisdiction of a consumer. The

relevant paras are reproduced below:

“49. Support to the above view is also lent by Section 79 of the recently
enacted Real Estate (Regulation and Development) Act, 2016 (for short
“the Real Estate Act"). Section 79 of the said Act reads as follows:-

"79. Bar of jurisdiction - No civil court shall have jurisdiction to

entertain any suit or proceeding in respect of any matter which

the Authority or the adjudicating officer or the Appellate
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Tribunal is empowered by or under this Act to determine and

no injunction shall be granted by any court or other authority

in respect of any action taken or to be taken in pursuance of

any power conferred by or under this Act."
It can thus, be seen that the said provision expressly ousts the jurisdiction
of the Civil Court in respect of any matter which the Real Estate Regulatory
Authority, established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1) of Section 71 or the
Real Estate Appellant Tribunal establishea under Section 43 of the Real
Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy (supra), the
matters/disputes, which the Authorities under the Real Estate Act are
empowered to decide, are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which, to a large extent,
are similar to the disputes falling fo.; resolution under the Consumer Act.

56. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act.”

16. While considering the issue of ‘maintainability of a complaint before a
consumer forum/commission in.the factaf an-existing arbitration clause
in the builder buyer agreement, the Hon'ble Suﬁreme Court in case titled
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the afbre‘éafa judgement of NCDRC and as
provided in Articl'e--l?il_.o.f th§-=(§bn§_ﬁtuti__tm of India, the law declared by
the Supreme Cou;:t.--shail be b'ind_i‘n'g_ on..all cd,_urts within the territory of
India and accordingly, the authority is becund by the aforesaid view. The
relevant para of the judgement passed by the Supreme Court is

reproduced below:

“25. This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1936 as well as Arbitration Act,
1996 and laid down that complaint under Consumer Protection Act being
a special remedy, despite there being an arbitration agreement the
proceedings before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the application. There is
reason for not interjecting proceedings under Consumer Protection Act on
the strength an arbitration agreement by Act, 1996. The remedy under
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Consumer Protection Act is a remedy proviced to a consumer when there
is a defect in any goods or services. The complaint means any allegation in
writing made by a complainant has also been explained in Section 2(c) of
the Act. The remedy under the Consumer Protection Act is confined to
complaint by consumer as defined under the Act for defect or deficiencies
caused by a service provider, the cheap aad a quick remedy has been
provided to the consumer which is the object and purpose of the Act as
noticed above.”

Therefore, in view of the above judgements and considering the
provisions of the Act, the authority is of the view that the complainants
are well within their right to seek a special remedy available in a

beneficial Act such as the Consumer Protectlon Act and RERA Act, 2016

instead of going in for an arhgtratlon' Hence, we have no hesitation in

holding that this authority has the _.rélquxstte jurisdiction to entertain the
complaint and that the dispute “does. not require to be referred to
arbitration necessarily;/In thé'Ii;ghfI-'éf the above-mentioned reasons, the
authority is of the view that.the objection of the respondent stands
rejected. |

FII  Objection regardmg the complam-;nts bemg investor.

The respondent has taken astand mét th&complalnants are investor and
not consumers and therefore, they are-riot entitled to the protection of
the Act and thereby not entitled to file th¢ complaint under section 31 of
the Act. The respondent also.ls;ub'fn-itted'th-at the preamble of the Act
states that the Act is-enacted to protect tae interest of consumers of the
real estate sector. The authority observes that the respondent is correct
in stating that the Act is enacted to protec' the interest of consumer of the
real estate sector. It is settled principle of interpretation that the
preamble is an introduction of a statute and states main aims and objects
of enacting a statute but at the same time, the preamble cannot be used
to defeat the enacting provisions of the Act. Furthermore, it is pertinent

to note that any aggrieved person car file a complaint against the

Page 11 of 21

g



19.

20.

Complaint No. 3016 of 2023

promoter if he contravenes or violates ariy provisions of the Act or rules
or regulations made thereunder. Upon careful perusal of all the terms and
conditions of the buyer’s agreement, it is revealed that the complainants
are buyers and paid total price of Rs.25,35,796/- to the promoter towards
purchase of an unit in the project of the promoter. At this stage, it is
important to stress upon the definition of term allottee under the Act, the

same is reproduced below for ready reference:

"2(d) "allottee” in relation to a real estate project means the person to
whom a plot, apartment: or. bulldmg, as the case may be, has been
allotted, sold (whether a ﬁ’eehold or leasehold) or otherwise
transferred by the prqm?tg_m;fana includes the person who
subsequently acquires tﬁeisafd‘ aHotn[ent through sale, transfer or
otherwise but-does not: mcfude “‘a_person to whom such plot,
apartment or buﬂdmg, as t’?le qas?‘mat’be, is given on rent;"

In view of above—men”honed déﬁmtion of' allottee as well as all the terms

and conditions of the unit application for allotment, it is crystal clear that
the complainants are allottees as the subject unit was allotted to them by
the promoter. The coneept of investor is not defined or referred in the
Act. As per the definition.given undersestion 2 of the Act, there will be
“promoter” and "allottee"*ahd__tH'éi‘é“;C.annot be a party having a status of
"investor". The Maharashtra Real Estate Appellate Tribunal in its order
dated 29.01.2019in a‘ppeal no: 000600000001 0557 titled as M/s Srushti
Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr.
has also held that the concept of investor is not defined or referred in the
Act. Thus, the contention of promoter that the allottees being investor are
not entitled to protection of this Act also ;tands rejected.

F.III  Objections regarding the circums:ances being ‘force majeure’
The respondent-promoter has raisel the contention that the
construction of the tower in which the un t of the complainant is situated,

has been delayed due to force majeure circumstances such as orders
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passed by National Green Tribunal to s:op construction, Covid-19 etc.
However, all the pleas advanced in this regard are devoid of merit. The
respondent also took a plea that the construction at the project site was
delayed due to Covid-19 outbreak. In the instant complaint, the due date
of handing over of possession comes out to be 13.10.2021 and grace
period of 12 months on account of force majeure has already been
granted in this regard and thus, no period over and above grace period of
12 months can be given to the respondent-builder. Moreover, time taken
in governmental clearances -ca-nﬁng':_bg.5-';attributed as reason for delay in
project. Thus, the promoter/ respoﬁdént cannot be given any leniency on
based of aforesaid reasons ancl 1t IS well settled principle that a person

cannot take benefitof h1§ own wrong Y

SUNCECIERD

F.IV Objection regardmg 1urisdlctlon of the complaint w.r.t the
apartment buyer S agreement executed pribr to coming into force
of the Act.

The respondent submitted that the complamtis nelther maintainable nor
tenable and is liable tTo;.be_outng};__l,_tly-e_dlsqllsse'd-:'as the buyer’s agreement
was executed between the péirties-ﬁiiiomﬁ:jthé enactment of the Act and
the provision of the said Act cannotbe aipplied retrospectively.

The authority is of the view ,th'at%the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to the
agreements for sale entered into.even prior to.coming into operation of
the Act where the transaction are still in the process of completion. The
Act nowhere provides, nor can be so construed, that all previous
agreements would be re-written after coming into force of the Act.
Therefore, the provisions of the Act, rules and agreement have to be read
and interpreted harmoniously. However, if the Act has provided for
dealing with certain specific provisions/situation in a specific/particular

manner, then that situation would be dealt with in accordance with the
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Act and the rules after the date of comirg into force of the Act and the

rules. The numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said contention
has been upheld in the landmark judgment of Neelkamal Realtors

Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017) decided on
06.12.2017 which provides as under:

“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered.into by the promoter and the allottee
prior to its registration. un@gg REFA Under the provisions of RERA,
the promoter is given'a faf‘r,_ g I'-‘trrrewse the date of completion of
project and declare the~ (g >ﬁer Jection 4. The RERA does not
contemplate rewriting oﬁ acabehveen the flat purchaser and
the promoter... .

122. We have a!read_y dlscussed ﬂ’lat a@qv.e stated provisions of the RERA
are not retrowtave in nature. They may.to.some extent be having
a retroactive or quasi retroactive effectbuitthen on that ground the
validity of the provisions of RERA cannot be challenged. The
Parliament is competent “enough to legislate law having
retrospective ar retroactive effect. A law can'be even framed to affect
subsisting /. e)nstmg contractual righ ts between the parties in the
larger pubﬁc interest. We do not have any doubt in our mind that the
RERA has been framed in the larger p ublicinterest after a thorough
study and dfscussron made at. the highest level by the Standing
Committee and" Select -Committee, auhlch submitted its detailed
reports.”

23. Further, in appeal no 173 of;@Ol%htled as Magic Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahlya in order dated 17.12.2019 the Haryana

Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesa.d discussion, we are of the
considered opinion that the provisions of the Act are quasi
retroactive to some extent in operaticn and will be applicable to the
agreements for sale entered into even prior to coming into operation

illin the process of completion.

Hence in case of delay in the offer/delivery of possession as per the
terms and conditions of the agreemeat for sale the allottee shall be
entitled to the interest/delayed possession charges on the
reasonable rate of interest as provided in Rule 15 of the rules and
one sided, unfair and unreasonable rcte of compensation mentioned
in the agreement for sale is liable to ke ignored.”
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The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the builder-
buyer agreements have been executed in the manner that there is no
scope left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of
the agreement subject to the condition taat the same are in accordance
with the plans/permissions. . approved by the respective

departments/competent authorll;les_-nnd are not in contravention of any

other Act, rules and reglﬂatlonsa-'mcde thereunder and are not

unreasonable or exorbitant ln nature. Hence, in the light of above-

&R i

mentioned reasons; the contentlon oﬁhe respondent w.r.t. jurisdiction
stands rejected. &
Findings on the relief sought by the co mp:'la'ihants.

G.1  Direct the respondent to refund the amount paid by the
complainants along with prescribed rate of interest per annum
from the date of payment till realization.

In the present complaint, the complainarts intend to withdraw from the

project and are seeking return-of the'amount paid by them in respect of
subject unit along with interest at the prpscrlbed rate as provided under
section 18(1) of the Act. Sec. 18(1) of the Act i 1s reproduced below for

ready reference.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of

an apartment, plot, or building.-

(a) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registra ‘ion under this Act or for any
other reason,

he shall be liable on demand to the al'ottees, in case the allottee

wishes to withdraw from the project, witnout prejudice to any other

remedy available, to return the amount i-eceived by him in respect

of that apartment, plot, building, as the case may be, with interest
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at such rate as may be prescribed in this behalf including
compensation in the manner as provided urder this Act:

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

(Emphasis supplied)
26. As per clause 21 of the agreement to sell provides for handing over of

possession and is reproduced below:

21. The company shall endeavour to complete the construction of the
said apartment within Forty-Eight (48) months plus/minus
Twelve (12) months grace period of tie date of execution of the
agreement or environment clearance and forest clearance,
whichever is later but subfec& to force majeure, political
disturbances, c:rcumstances cf;&‘h ﬂdw mismatch and reason beyond
the control of the company Howe?Ver in case the company completes
the construction prior to the ;md period (f48 months plus 12 months
grace period theallottee shall not raised any objections in taking the
possession after, payment of Gross Consideration and other charges
stipulated hereunder. The"company cn' obtaining certificate of
occupation and use for the building in which said apartment is
situated, by the competent. authorities shall-hand over the said
apartment to_the allottee for his occupc tion and use and subject to
the allottee hawng comphed w:th ah’ tlzg terms and condition of the
agreement to.sell....

27. Atthe outset, itis relevant to comment or. 'r.he preset possession clause of
the agreement wherein. the possesswu has been subjected to providing
necessary infrastructure specially road, sewer & water in the sector by
the government, but subject to‘?f"forées majeure conditions or any
government/regulatory authority’s action, iinaction or omission and
reason beyond the-control of the seller. The drafting of this clause and
incorporation of such conditions are not nnly vague and uncertain but so
heavily loaded in favour of the promoter and against the allottees that
even a single default by the allottees in riaking payment as per the plan
may make the possession clause irrelevant for the purpose of allottees
and the commitment date for handing ovar possession loses its meaning.
The incorporation of such a clause in the agreement to sell by the

promoter is just to evade the liability towards the timely delivery of
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subject unit and to deprive the allottees of their right accruing after delay

in possession. This is just to comment as to how the builder has misused
his dominant position and drafted suc1 a mischievous clause in the
agreement and the allottees are left with no option but to sign on the
dotted lines.

Due date of handing over possession and admissibility of grace
period: As per clause 21 of the agreement to sell, the possession of the
allotted unit was supposed to be offered within a stipulated timeframe of

48 months plus/minus12 months.g;ace period of the date of execution of

the agreement or env1r0nment,g}gﬂf§hce and forest clearance, whichever
is later. The buyer’s agreemenvr Was exﬂcuted between the parties on
13.10.2016. However, no documentv\?ith 'egard to EC, FC has been placed
on record. Therefore, the Authorlty 1s taking these 48 months from date
of execution of the buyer's agreement i.e, 13.10.2016. Since in the
present matter the BBA incorporates unqualified reason for grace
period/extended period in the possession clause. Accordingly, the
authority allows this grace perlod of 12 months to the promoter at this
stage. Thus, the due date for handlng over of possesswn comes out to be

13.10.2021.

[*

Admissibility of refund él_ong -is?it;ﬁ.;..pi_?escnibed rate of interest: The
complainants are'seeking refund-the ambunt paid by them in respect of
the subject unit with interest at prescritied rate as provided under rule

15 of the rules. Rule 15 has been reprodt ced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to seciion 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
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s Wl

benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is follow:zd to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of tke State Bank of India i.e,
https://sbi.co.in, the marginal cost-of lending rate (in short, MCLR) as on
datei.e, 21.02.2024 is 8.85%. Accordmgly, the prescribed rate of interest
will be marginal cost of lendmé«rate&[-Zﬂ/c i.e, 10.85%.

On consideration of gleﬂiglrcu_mstga@gg@- .t__,-1e documents, submissions and
based on the ﬁndi_ng}é':“affthe; authsmiéy ragarding contraventions as per
provisions of rule 28(1), the authority is satisfied that the respondent is
in contravention of the provisions oéthé-ﬁct By virtue of clause 21 of the
agreement to sell, the due date of posses'.lon €omes out to be 13.10.2021
for the reasons quoted above /'

Keeping in view the “fact  that- the complamant/allottees wishes to
withdraw from the project and demandir g return of the amount received
by the promoter in respect ;o'f“‘-_'thg; unit with-interest on failure of the
promoter to complete or inability toive possession of the unit in
accordance with the'terms of agreement 'or sale or duly completed by the
date specified therein. The matter is covered under section 18(1) of the
Act of 2016.

The due date of possession as per agreement for sale as mentioned in the
table above is 13.10.2021 and there is delay of 1 year 8 months and 28
days on the date of filing of the complaint. The authority has further,

observes that even after a passage of moie than 2.4 years till date neither
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the construction is complete nor the offzr of possession of the allotted
unit has been made to the allottees by the respondent/promoter. The
authority is of the view that the allottees cannot be expected to wait
endlessly for taking possession of the unit which is allotted to it. Further,
the authority observes that there is no cdocument place on record from
which it can be ascertained that whether the respondent has applied for
occupation certificate/part occupation certificate or what is the status of
construction of the project. In_view of the above-mentioned fact, the
allottees intend to withdraw fyom‘the project and are well within the
right to do the same in view oT%ecu_gn 1€(1) of the Act, 2016.

Moreover, the occupation certiﬁcate/ conr pletlon certificate of the project
where the unit is -situated has Stll] not. been obtained by the
respondent/promoter. The authority is of the view that the allottees
cannot be expected to wait.endlessly for taking possession of the allotted
unit and for which they have paid a consiclerable amount towards the sale
consideration and as observed by Hon’blz Supreme Court of India in Ireo
Grace Realtech Pvt. Ltd. Vs. Abhishekfl'hanna & Ors,, civil appeal no.
5785 0f 2019, decided on 11.01:2021

“.. The occupaiforé:certiﬁ_caQ;J‘__-&’_"_-"'na@-avail.z_b!e even as on date, which
clearly amounts to deficiency of service. The allottees cannot be
made to wait indefinitely for possessicn.of the apartments allotted
to them, nor-can they.be bound-to, take the apartments in Phase 1
of the project.......".
The judgement of the Hon'ble Supreme Court of India in the cases of

Newtech Promoters and Developers Private Limited Vs State of U.P.
and Ors. (supra) reiterated in case of M/s Sana Realtors Private
Limited & other Vs Union of India & cthers SLP (Civil) No. 13005 of

2020 decided on 12.05.2022. it was observed:

25. The unqualified right of the allottee to .;eek refund referred Under
Section 18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature
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has consciously provided this right of -efund on demand as an
unconditional absolute right to the allottze, if the promoter fails to
give possession of the apartment, plot o building within the time
stipulated under the terms of the agreement regardless of un foreseen
events or stay orders of the Court/Tribuna!, which is in either way not
attributable to the allottee/home buyer, the promoter is under an
obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the
manner provided under the Act with the proviso that if the allottee
does not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the rate
prescribed.” '

The promoter is responsible for all obligations, responsibilities, and

functions under the provnslons of the Act of 2016, or the rules and

regulations made thereunderior-- : e allottees as per agreement for sale

under section 11(4)(a). @»The promo;t;r ha<~falled to complete or is unable
to give possession of l;he umt m acéprdaw‘e with the terms of agreement
for sale or duly compTefed by tJhe déte spe ciﬁed therein. Accordingly, the
promoter is liable_to the allottees, as they wish to withdraw from the
project, without pfgjudice'-' to any otherf--reme_dy-available, to return the
amount received by itin respect of the uritwith interest at such rate as
may be prescribed.

Accordingly, the non-—compilianceﬁbf?the mandate contained in section
11(4)(a) read mth sectlon« 18[;) of the Act on the part of the respondent
is established. As such, the complamant- are entitled to refund of the
entire amount paid’ by them at the prescribed rate of mterest ie.,
@10.85% p.a. (the State Bank of India highest marginal cost of lending
rate (MCLR) applicable as on date +2%) as prescribed under rule 15 of
the Haryana Real Estate (Regulation and ['evelopment) Rules, 2017 from
the date of each payment till the actual date of refund of the amount

within the timelines provided in rule 16 of the Haryana Rules 2017 ibid.
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H Directions of the authority

39. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the func:ion entrusted to the authority
under section 34(f):

i. The respondent/promoter is directed to refund the entire amount
i.e, Rs.25,35,796//- received by it from the complainants along with
interest at the rate of 10 85% p-a.as prescribed under rule 15 of

_.r.f__;._,‘:{__.atmn and Development) Rules,

ent till the actual date of refund of

the deposited amount. ]
ii. A period of 90 days is glven to fhe rt'spondent to comply with the
directions given'in ‘this order and failing which legal consequences
would follow.- | | i L |
iii. The responde:nf is -ﬁlrthér djreéted nhf t‘d create any third-party
rights against the: sub]ect unit bgfore full realization of the paid-up
amount along w1th mterest thereon ];0 the complainants. Even if,
any transfer is 1n1tlated Wwith respect 0 subject unit, the receivables
shall be first utlllze:d for clearlggi dl;eg*’of complainant/allottees.
40. Complaint stands disposed of.
41. File be consigned to registry.

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 21.02.2024
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