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APPEARANCE: _
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ORDER

1. The complaint bearing no. 1425 of 2022 was filed by the complainant-
allottee namely Harish Parmeshwar against the respondent-promoter ‘Neo

Developers Pvt. Ltd." on 07.04.2022 under section 31 read with sections 15,
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36, 37 and 38 of the Real Estate (Regulation and Development) Act, 2016
seeking refund of the entire amount paid by the complainant along with
interest at prescribed rate. It is pertinent to mention here that Cr No. 534-
2019 was filed on 04.02.2019 by the promoter ‘Neo Developers Pvt. Ltd'
against the allottee 'Harish Parmeshwar’ seeking direction against the
allottee to clear the outstanding dues failing which complainant-promoter

to cancel the allotment of respondent-allottee.

- The complaint bearing no. 1425 of 2022 was clubbed with complaint
bearing no. 534 of 2019 by thgg;q;;_l;gl;-ity vide orders dated 18.07.2023
being counter cumplaing.?_fﬁs, gbbfprese,qt order shall dispose of both the

vy

aforesaid complaints..

'

A. Unit and project related details

3. The particulars of the project, the details of sale consideration, the amount
paid by the cnmplaim_n]ﬁt. 'ﬁatﬂ of proposed handing over the possession and
delay period, if any, hﬁéﬁ&h#mlle&i&{h& fallowing tabular form:

S.N. | Particulars | Bml]s |
Name of the p@iﬂtf?j‘%tﬂﬁﬁtﬁ:ﬁL Sector 109, Gurugram
Project area 2.71 acres
Nature of the project Commercial complex

DTCFP license no. and|102 of 2008 dated 15.05.2008 valid upto
validity status 14.05.2024

RERA  Registered/ not | 109 of 2017 dated 24.08.2017 valid upto
registered 23.08.2021 plus & months of extension due
to COVID-19 = 23.02.2022
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Unit no. 601-D, 6" floor

Unit area admeasuring | 1344 sq. ft.

Allotment letter 21.05.2012
(Page 34 of the complaint)

Date of execution of|02,05.2013

agreement to sell (Page 36 of the complaint)

5.2 That the company shall complete the
construction of the said building/complex
| within which the said space is located
_fwithin 36 months from the date of
Y execution of this agreement or from the
' * | start of construction whichever is later
and apply for grant of
completion/occupancy certificate, The
¢ | company on grant of
. 1 |occupancy/completion certificate shall
| ” issue final letters to the allottee who shall
‘within 30 days, thereof remit all dues.

Possession clause

5.4 That the allottee hereby also grants an
additionial period of 6 months after the

date as grace period to the
I f # z: Eﬁr the expiry of the aforesaid

perm
Date  of start.  of | The Autharity has decided the date of start
eonstraction of construction as 15.12.2015 which was

agreed to be taken as date of start of
construction for the same project in other
matters. CR/1329/2019.

It was admitted by the respondent in his
reply that the construction was started in
the month of December 2015.
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12 Due date of possession | 15.06.2019

{Calculated from date of start of
construction)

13 Grace period utilization Grace period of 6 months is allowed as been
decided in CR/1329/2019

14 Total sale consideration Rs. 93,74,643/-

(As per payment schedule at page no. 57 of
the complaint)

15 |[Amount paid by the .Rﬂ 41,18,375/-

complainant : [qs *Efattd by the complainant)
16 | Occupation camﬂcata -Npﬂﬂ_’étwbj:alned
JCompletion certificate
17 | Offer of pos sessian No offer made
18 | Cancellation I'Iil:‘.'ﬂtﬁ 08,07.2016 and 09.04.2021

B. Facts of the complaint bearing no. 534-2019 titled as M/s Neo
Developers Pvt, Ltd, Fj s Mr. Hnﬂnh Parmeshwar :

4. That the respondent-allotiee jointly made an application for booking an
office/retail space in the complainant-promoter’s project, subject to other
terms and conditions including the ‘payment schedule' thereof for basic
sale price of Rs.40,88,000/- and made a payment of Rs, 2,00,000/- as
booking amount through a cheque dated 01.09.2011 whereas respondent-
allottee had to pay Rs. 4,08,800/-(10% of BSP) at the time of booking as per

the payment schedule. The complainant-promoter issued an
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acknowledgement receipt dated 12.09.2011 against the payment of Rs.
2,00,000/- The respondent-allottee was provisionally allotted unit no. 622,
admeasuring super area 1022 sq. ft.

5. That the complainant-promoter issued allotment letter dated 14.11.2011.
Thereby respondent-allottee was allotted unit no, B-618, in SIGNIA 109 (
sic 'Neo Square') in the project. It is pertinent to mention that the allotment

of the unit was provisional and was subject to change in future.

6. That on 30.01.2012, cumptaﬁl‘nmﬂter received a payment of Rs.
1,81,825/- against the bunlgﬂgimnt of the unit. Thereafter, the
complainant-promoter iﬂm a. Iéi'iﬁﬁli.nllnthlﬁnt letter dated 21.05.2012
It is submitted that respondent-allottee made a payment of Rs. 95,775/-,
against the bookingamount of the unit on 08.06.2012.

7. That vide letter da;;{ﬂ, 15. 1I} 2012, the complainant-promoter requested
respondent-allotee ‘t.n vhlt ‘the office of the complainant-promoter to
complete the formalities of signing of the buyer agreement. However,
respondent-allottee did net come to the office of the complainant-
promoter, Thereaft?: the I:Tnplawaqt-prqmter{ issued a reminder letter
to the respondent-allottee dated 20:11.2012 requesting respondent-
allottee to clear outstanding due of Rs. 78,66,96/- and to complete the
formalities of execution of buyer agreement within seven working days.
However, respondent-allottee did not give any heed to the requests of the

respondents.

8. That when the respondent-allottee failed to make the payment against
various demands raised by the complainant-promoter, it issued final
notice vide dated 03.06.2016, calling them to clear the dues of Rs
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10,15,541/- on or before 10.06.2016, respondent-allottee was informed by
the same letter that if they fail to make the payment within stipulated time,
the complainant-promoter will be constrained to terminate /cancel the

allotment.

9. That when the respondent-allottee failed to make the payment of due
instalments despite repeated demands and reminders, the complainant-
promoter issued cancellation letter dated 08.07.2016, thereby cancelled
the allotment of the unit allotted to the respondent-allottee. Thereafter,
respondent-allottee issued a 1%%:1 09.08.2016, thereby requesting
complainant-promoter gn'd}ungq-"ﬂ'lgﬂpayment schedule,

10. That the respundent-ﬂﬂuttee issued Jf.l cheque of Rs. 13,58,852/-, dated
16.08.2016  against ~which the complainant-promoter issued
acknowledgement m{@gipt dated 17.082016.

1

11. That the Euﬂ]plﬂjlﬁﬁi‘-ﬁl‘ﬂMﬂ&r raised a demand of Rs. 539,003/- on
completion of the sixth floor vide letter dated 27.05.2017, requesting the
respondent-allottee to pay the instalment on or before 20.06.2017.
However, the respﬂnﬂagt- ttlie-haﬂrfaﬂeﬁ to make the payment of within
stipulated time, Thﬁ mnpldnhlﬁprhmuter issued reminder vide letter
dated 28.06.2017, thereby requesting them to clear the dues. It is submitted
that despite reminder dated 28.06.2017, respondent-allottee again failed
to make the payment of Rs. 5,39,003/-, therefore, complainant-promoter
again issued a reminder vide letter dated 17.07.2017 calling them to make
the payment of due instalment. However, the respondent-allottee’s deed
not give any heed to the demand letter and reminder and chose not to pay
the due instalment. When the respondent-allottee failed to make the
payment of demand raised vide letter dated 27.05.2017 despite repeated
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reminder, the complainant-promoter issued final notice to the respondent-
allottee vide letter dated 02.08.2017, thereby calling them to clear the
overdue instalments on or before 12.08.2017 failing which company will
issue termination notice. However, the respondent-allottee failed to make
the payment of due instalment. It is further submitted that the respondent-

allottee had not paid any single penny after they made payment of Rs.
13,58,852 /- vide cheque dated 16.08.2016.

12. That the respondent-allottee despite repeated reminders and notices,
failed to make the pajrment,;@__\ instalment/ demand raised by the
complainant as per the payment schedule duly agreed upon by the
respondents. %o

C. Reliefs Sought by the complainant-promoter:

a) Direct the rei;:&h?en_t;ﬂ]]ﬁttéé to pay the due instalment along with
interest as pér"f-rh'é_ buyer agreement, from the date of amounts
became due for payiment till the date of actual payment.

b) Alternatively, to pass n.erder entitling/ enabling the complainant to
cancel the all?@nt ﬁ%{d forfeit the ?Iﬁﬂuﬂepaid by the respondent-
allottee as per terms of buyers agreément.

D. Reply by the respondent-allottee:

13. The complainant-promoter has concealed the material facts from the
respondent-allottee herein and also from this Hon'ble Authority and is
liahle to be prosecuted for perjury and for misleading this Hon'ble
Authority. It is submitted that the complainant-promoter has concealed the

fact that the license annexed with the complaint as Annexure C1 for the
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project bearing No. 102 of 2008 was granted on 16.05,2008 and was valid
only upto 14.05.2010.

14.That the complainant-promoter has further tried to mislead this
Authority as to when the said license was not renewed by the complainant-
promoter. It is submitted that as per the averments made in para 13 of the
complaint and Annexure C/13, the said license got renewed only on
08.05.2017. It is submitted that bare perusal of the said renewal of the
license would reveal that the application for renewal of license was made
only on 22.07.2016, 18.08. Eﬂ"(ﬁl 3&11 2016 and lastly on 06.03.2017,
Therefore it is unamhiguuﬁﬂ;ueﬁﬂem that from 14.05.2010 till 08.05.2017,
the r:umplajnant—pmmutar did not even have avalid license and despite
this, the complainant-promoter hrazenly went ahead to enter into builder
buyer agreement and demanding payments from the innocent buyers
without having valiﬂ;iﬁ.‘ﬂnﬁﬂh in blatant !-ri-::ilatiunu-f the laws pertaining to

licenses.

15. That it is submitted the first payment obtained from the answering

TESPD]‘IdEI‘lt-ﬂ"DttEE"waIIS o, “ﬂiz%fﬁs 2,00,000/-), 12.10.2011 and
N N L. RPN

28.12,2011 (Rs. 6,1 @ﬁf;ﬁ nd 15, 8,27,288/-respectively) and the various
demands dated 21052012, 15102012, 2011.2012, 01.12.2015,

03.03.2016, 03.05.2016, 25.05.2016 and 03.06.2016 etc. were raised from
the answering respondent-allottee before 08.05.2017. It is submitted that
the above-said period pertains to "After 14,05.2010 and before 08,05,2017"
i.e. the period during which, the said license number 102 of 2008 had
remained expired and the date on which it was subsequently renewed as
per the own admission of the complainant-promoter herein. It is further

submitted that the above-stated entire amount was demanded or collected
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by the complainant-promoter herein regarding the allotment of the said
unit no. 601, Neo Square, after the expiry of the licence issued to the
complainant-promoter and before the renewal of the said License No, 102
of 2008 i.e. in the year May 2017,

16. That it is evident that the complainant-promoter is deliberately trying to
conceal the material facts from this Honorable authority and is misleading
authority by filing this false and frivolous complaint in order to arm-twist

the respondent-allottee herein;

17. That it is pertinent to mention here that the buyer agreement was entered
into between the partiesanly on2nd Ma;f 2013 i.e. much after the expiry of
the License No. 102 of zgﬁﬂ lssqﬂ mq;e- complainant and much before the
said license was al!ﬁ.ﬂly subsequently renewed by the DTCP, Haryana i.e.
on 08.05.2017 in elear violation of the provisions of the Haryana
Development And Rgﬁqlaﬂun of Urban Areas Act, 1975,

18. That since the afnrésugfﬁm_nm were collected after the expiry of the
said license i.e. 14.05.2018.and prior to the date of renewal of the said
license i.e. 08.05.2017, henee it violates the provisions of section 7(i) of Act

8 of 1975 and the ﬁaid"‘pa?nienfﬁ.stﬂnd collected without obtaining
License under section 3 of the Act ibid. Therefore it can safely be established
that the cumplajnant—pmm;;-ter collected the said amount without
obtaining license and approval of building plans from the DTCP, Harvana
and is liable to be prosecuted for the same and heavy penalties to be

imposed upon the complainant-promoter

19. That the license as required under section 3 of the Haryana Development

and Regulation of Urban Areas Act, 1975, from Director- General, Town &
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Country Planning, Haryana has not been obtained in the present case.
Hence these alleged act of the complainant-promoter is in violation of
section 7 (i) of the act and is punishable under the provision of section 10
of the Act ibid,

20, That it is submitted that it is only after repeated inquiry and due diligence
of the respondent-allottee herein, he came to know about the said offences
committed by the complainant only recently and the complainant-
promoter was cheating the innﬂﬁﬁt hi_.t:,rers all along and is also misleading

the authority and various government authorities too.

21.That as per the dm‘nanm 'I‘Bt:cqlﬂ;:%ﬁnﬁmd the clear averments of the
cumplainant-prumm?t:_iﬁ the p;g::_i__m.:_rt',_,g"aniplai,nt.vlt is clear beyond doubt
that the complainant-premoter was allegedly carrying on the construction
of the said project without necessary approvals from the government
departments and m&‘miﬂﬁliﬂtﬂﬂﬂﬁmm out ;ﬂ}{..vlalid license for which the
complainant-promoter “is “liable to be¢ prosecuted under Haryana
Development And Regulaﬂaﬁ of Urban ﬁreas Act, 1975 and for perjury and
for making false statement on oath before the Authority.

22. That the cnmplaﬂaﬁt—piﬁmﬁi is_also liable to be prosecuted for
concealment of facts and the present complaint is liable to be dismissed on

this ground alone along with heavy costs.

23. That the answering respondent-allottee stopped making the payment to
the complainant-promoter herein only when the complainant-promoter
refused to share the details of the necessary approvals and license issued
by the DTCP Haryana, and the said non- payment to the complainant-

promoter of the illegal demands raised by the complainant-promoter in the
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absence of valid license cannot be held to be defaults on the part of the

answering respondent-allottee.

¢4.That even as per clause 52 of the builder buyer agreement, the
complainant-promoter was bound to complete the construction of the said
building/complex within 36 months from the date of execution of this
agreement or from the start of construction, whichever is later ie. 36
months from 02.05.2013 or start of construction. As per clause 5.4 the
complainant-promoter further mgdé himself entitled for a further period of
6 months after the completion date as stated in clause 5.2 as grace period
to the company after the &xplzy ufﬂﬁeafure-sald period.

25. Therefore it is abu;rd.ﬂ'tﬂjr cl:g;! th%nhti complainant-promoter had to
complete the cnnstﬁl;:nun by August 2016. It is submitted that though the
complainant-promater had entered into the buyer agreement with the
answering respnndq:qF.Ill:tEgaH},q however, even as per the builder buyer
agreement, it is the cimﬁlﬁ}nﬁn;~pm:ﬁbtgi' who is liable for default of the
above stated pruvisinnﬁ'-r fﬁgai‘rding tﬁe- possession of the said project
Therefore it does not lie in the mouth of the complainant-promoter to allege
defaults on the part of the answering respondent-allottee.

26. All other averments were denied in total,

27. Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute, Hence, the complaint can be decided on
the basis of these undisputed documents and submission made by the

parties.

E. Facts of the complaint bearing no. 1425 of 2022 titled as Harish
Parmeshwar V/s M/s Neo Developers Pvt, Ltd.
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28. That in the year 2011 the officials/ representatives of M/s Neo Developers
approached the complainant herein that they are constructing a project
namely Neo Square which will have world class amenities and luxurious
apartment. It was further represented that the respondent has all the

approvals in place and the possession of the unit will be offered within 36
months.

29. That solely based on the representations made by the respondent herein,
the complainant made an appﬂmﬂqp for booking of an office /retail space
for a total sale consideration of;ﬂaiﬁﬂ!pﬂ 800/-It is pertinent to point out
that no payment schedule whatsoever was disclosed to the complainant
herein at that time. The néspr:indeht herein got signed an application form
from the cﬂmplainanr.! herein and it was informed that it is the standard
application form nﬁthefes;mndent with pre-written terms which though
not applicable to the mmpiaina nts cannot be changed. It was also assured
that it's an interim booking application and a fresh booking application
would soon be executed'qanhaﬁning ﬂﬂta.ilﬂd terms and condition however

the same was never Executed

30. That the respundant acmfﬁin‘gﬁr provisionally allotted unit no. 601-A,
admeasuring super area 1344 sq. ft. of the project to the complainant, The
complainant made a payment of Rs.6,11,339/- & Rs. 8,27,288/- respectively
on12.10.2011 & 28.12.2011 respectively to the respondent against the sale

consideration of the unit.

31. That the respondent issued allotment letter dated 21.05.2012, thereby
complainant was allotted unit no. 601-D, on 6 floor in the respondent’s

project ‘Neo Square’,
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32. That the complainant was diligently making payment on verbal requests
of the respondent as and when demanded. In pursuance of the same the
complainant made a payment of Rs. 2,81,529/- on 22.07.2012. It is
pertinent to reiterate that no payment schedule was ever provided to the
complainant herein by the respondent and the respondent was raising the

demands out of its own whims and fancies,

33.That it is apposite to mention that the complainant herein frequently
visited office of the respondent to enguire about status of the project and to
make request for execution "'ﬁi‘?iﬁ'zxrbuilder buyer's agreement. The
respondent kept on givj,nﬁ k~|;rg-:*I:|$£ aﬂd written assurances however the
respondent detfherataly fﬂr uae masmn or the other kept on delaying the
execution of buyer amament;

34.That on repeated Ins:stpn;ﬁ and requests from the complainant,
respondent agreed to exgcute the builder buyer agreement [hereinafter
referred as "Agreemem'{';"_aad_ the said agreement was executed between
the complainant and res pundmﬁrt on ﬁ&ﬂﬁ 2013. It is important to note that
the agreement was E!I:ECUT.Ed un]}' after_receiving hefty and substantial
amount of Rs. 19 Eﬂ 15&;5-, It s alsh relevant to point out that the
respondent surreptitiously inserted payment schedule at the time of
entering the agreements for which the payment had already been received.

35. Thereafter the complainant herein repeatedly and numerous occasions
kept on enguiring about the status of project however the respondent paid
no heed to the requests of the complainant and kept on making
misrepresentations and giving false assurances. It is apposite to mention

that the complainant made it clear to the res pondent that further payment
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will only be made if the respondent produces requisite valid approvals of

the authorities.

36. That despite not having a valid DTCP license the respondent kept on
raising illegal demands on the complainant for payments. It is submitted
that the complainants herein was not liable to pay the said demands as the
same were illegally raised and accordingly the complainants did not comply
with the illegal demand letters raised by the respondent. It is appusite to
the respondent threatened ﬂ'natm;é the demand as raised is not paid, the
allotment of the complainants shall be cancelled and the entire deposited
amount of Rs. 19,20,156/- shall be forfeited.

37.That to the utter Sl;lqck and surprisf. of the respondent herein vide
canceilation letter e;l naﬁ?gmﬁ ganqell&d the allotment of the unit
allotted to the mmplainant It is pertinent to mEn?tlun that similar letters
were issued to other identically situated allottees who protested against
malpractices of the res puﬁd}?ﬁfﬂkﬂ?‘?@' :

38. That on 10.08.2 ghe_,.ﬁesgt;gdqm plaging the complainants under
immediate threat of cancellation of allotment forced the complainants
herein to sign a paper with the Mark "X", where the complainants as well as
other protesting allottees were made to sign by the respondent. It is
submitted that said letter was a prewritten draft that is used by the
respondent as a modus operandi and evil design to coerce the allottees to
agree to unacceptable terms under the threat of cancellation. That one such
instance is issuance of an identical letter 09.08.2016 which the Respondent

by coercion got signed by Mr. Sunil Malik.
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39. That on 25.08.2016 under threat of cancellation the complainants made
another payment of Rs. 19,56,949/- . Itis pertinent to mention that the total
amount of Rs. 38,77,105/- has already been paid by the complainants

herein to the respondent.

40. That the respondent kept on raising illegal demand in contravention of the
builder buyer agreement and without adhering to status of construction as

per the payment schedule which the respondent itself coerced the

complainants herein to sign.

41. That thereafter the res;lnm:llgiié: intention to further arm twist the
complainant herein, filed complaint No. 534 of 2019 titled "M/s Neo
Developers Pvt. Ltd. Vs. Rashi Arora and Anr" before the Ld. Authority
inter-alia seeking dlrécuon upnn the mmplajuants herein to the payment
of due instalment aIcrng with Intermt or in the alternate enable the
respondent to can-::&I'thE allﬂtment of :ﬂmplail:lm:ts herein and forfeit the

amount paid by the complainants,

42.That the Ld. Authority vide its mﬂhn dated 05.03.2021 disposing of the
complaint no. 534 gr:gulg clu'egted the complainants herein to make
payment to the respendent within three weeks fallin g which the allotment

of unit of the complainants shall be treated as cancelled.

43. That the complainants filed an appeal bearing appeal no. 128/2021
challenging the order dated 05.03.2021 before the Hon'ble Appellate
Authority, Chandigarh. The Hon'ble Appellate Authority vide its order dated
22.06.2021 was pleased to issue notice. That in furtherance of the
impugned order dated 05.03.2021 of the Ld. Adjudicating Authority the
respondent issued cancellation letter dated 08.03.2021 calling upon the
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complainant to make payment of Rs. 71,36,233/- failing which the

allotment of the unit will be cancelled.

F. Relief sought by the complainant:

44, The complainant has sought the following relief:

a) Direct the respondent to refund the entire amount paid by the

complainant along with prescribed rate of interest.
G. Reply by respondent:

45, Itis reiterated herein that tl'lle.c;:;}n plﬁlnant despite being bound to adhere
to the payment plan, has defaulted in making timely payment from the
very first stage of payment i.e, on application. That the complainant had
paid an amount u; Rﬁ. 2,00,000/- as a booking amount at the time of
submitting applicﬁﬁﬁn for allotment of a unit, whereas, as per the agreed
payment schedule the complainant was liable to make payment of Rs.
6,20,880/- i.e., 10% of Basic Sale Price. It is noted herein that the balance
of the first instalment i.e,, application money was received on 12.10.2011,
28.12.2011 and 12.07.2012 with a delay of 227 days.

46. It is important tc.tj'f:fhr{ng' it to the Iinnwlileﬂge of the Ld. Authority that
despite receiving the aforementioned demand/reminder letters the
complainants miséi‘a‘biy failed to make the payment of the outstanding
instalments, That left with no other option, the respondent was
constrained to issue a cancellation letter dated 08.07.2016, thereby

cancelling the allotment of the unit in question.

47. It is noteworthy to mention herein that the upon receipt of the cancellation
letter dated 08.07.2016, the complainants vide a letter dated 10.08.2016

B
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requested the respondent to change the payment schedule and also made
a payment of Rs. 19,56,949/- on 25.08.2016 against the outstanding dues
to the respondent, It is further pertinent to mention herein that the said
payment included the demand raised on 01.12.2015 which was received
with a delay of 254 days and demand raised on 03.03.2016 which was
received with a delay of 175 days.

48, That believing the bonfide intentions of the complainant the respondent
did not pursue with the cancellation of the unit and reinstated the
cancelled unit back to the :ump@nmtﬁ

49, That even after reinsta;emﬂnt__qﬁtlhg allotment of the unit and modification
of the payment plan the cmﬁplainanﬁ phce again started defaulting in
making timely payment against the total sale con sideration of the allotted
unit.

50.1t is noted that after reit'*stalmunt of the allotment respondent vide
demand letter dated 27.05.2017 raised.a demand of Rs. 8,82,741/- as per
the payment schedule, réquesting the complainant to pay the instalment
on or before 20.06:2017. However; the gomplainants failed to make the
payment with the stipulated time period. Thereafter, the respondent was
constrained to issue first reminder letter on 28.06,2017. second reminder
mumgﬂmﬂmmmmmﬂﬂiﬂllcamng the respondent to
clear the dues on or before 12,08.2017, failing which respondent would

51. That upon not receiving a single penny from the complainants against the
demand letter dated 27.05.2017 and subsequent reminder letters, the
respondent was constrained to issue a letter dated 31.10.2017 for a

I@/’ Page 17 of 28



2 GURUGRAM Complaint No, 1425 of 2022

2.

53

54,

HARERA

clubbed with Complaint No.
234 o0f 2019

demand of Rs. 36,74,610/- towards total sale consideration and previous
dues to be paid on or before 20.11.2017. However, the complainant

miserably failed to make the said payment.

It is noteworthy to mention herein that upon failure of the complainants
in paying the timely instalments the respondent had filed a Complaint
bearing no. 534 of 2019 before the Ld. Authority. That via the said
complaint the respondent prayed before the Id. authority to direct the
complainants herein (the Allotteégs) to pay the instalment due along with
interest as per the BBA or alternatively, to pass an order enabling the

Respondent herein to caq@l,;hpa;llﬂtmgut.

That the respondent l‘;Erem Méﬂnr ;,the “passing of the order dated
05.03.2021, had wgt_a_ﬁemand letter dated ﬂﬁ;ﬂﬂ.zﬂzl, which was to
be payable within 3 weeks from the date of the said demand letter.
However, the cnmpglajnaaltsj;prefermd;}:ﬂ ignare the said demand letter and
failed to pay a single\penny to the respondent. Therefore, the respondent
had no other option and'in :':ﬁnl'lplj'am:ﬂ of the order dated 05.03.2021 had
sent a cancellation letter dated 09,04.2021 wherein the allotment of the
complainant was cancelled as per the direction of the Ld. Authority.

That the complainants filed an appeal bearing no. 128 of 2021 against
the order dated 05.03.2021 on the grounds that the said order was non-
speaking and factually incorrect. That the Hon'ble Appellate Tribunal vide
order dated 09.08.2022 set aside the impugned order dated 05.03.2021
and remitted the case to the Ld. Authority for fresh adjudication of the
complaint filed by the respondent herein,

ul-
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55.1t is important to mention herein that the present complaint seeking
refund is filed by the complainants during the pendency of the appeal
bearing no. 128 of 2021. It is most humbly submitted that the subject of
both the complaints i.e., complaint bearing nos. 534 of 2019 and 1425 of
2022 are same. That the complainants had filed the appeal bearing no. 128
of 2021 against the order dated 05.03.2021 praying for setting aside of the
said order. That the Hon'ble Appellate Tribunal accepting the appeal filed
by the complainants herein has temitted the complaint No. 534 of 2019 to
the Ld. Authority for fresh adiuﬂﬁ;ﬁaﬁ on merits.

36. 1t is most humbly submitted that as per the direction of the Hon'ble
Appellate Tribunal ?Eﬂpﬁl{ﬁﬁbﬁgﬂhﬁ .ng?'ﬁ:R-l- of 2019 preferred by
the Respondent I'%éfein“ is still pending final adjudication after being
remanded back, filling of this instant complaint by the complainants is
merely an after-thought to disguise his own default of non-payment of
dues. Since, the Hni‘ﬂé}é&pﬁ{elhtﬁﬁ‘r{hu&al ﬁﬂp Order dated 09.08.2022
has already directed t'li‘ﬂi_lffﬁl ﬁiﬁ'ﬂl'lhﬂfg,r:tu hear the complaint filed by the
respondent afresh in accordance with law on its own merits, therefore,
filing of the pre:mn_:_mﬁmgiajntispnlf an abuse of the process of law. That
for these vey reasons ,thé préﬁent complaint ought to be dismissed.

57. All other averments were denied in total.

58. Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided
on the basis of these undisputed documents and submission made by the

parties.
H. Jurisdiction of the authority:

ﬂ/.
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59.The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

H.1 Territorial jurisdiction

60. As per notification no. 1/92/2017-1TCP dated 14,12.2017 issued by the
Town and Country Planning Department, the jurisdiction of the Real
Estate Regulatory Authority, Gurugram shall be the entire Gurugram
District for all purposes w‘it‘rmfﬁg.gs situated in Gurugram. In the present
case, the project in questinnﬁ situated within the planning area of
Gurugram district. Thgreinre this authority has complete territorial

jurisdiction to deal -.:,-a’mq-;e ﬁ;reséntmﬁfplam

H.1l1 Subject matter t;t[;lsqfitﬁun

61. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11{4)(a)] is
reproduced as herEIhf{d’ﬁf;E.- d ..

Section 11(4)(a) "ITE R

Be responsible for all n&a‘rgﬂﬂm’ra responsibilities and functions under the
provisions of this Act or the rules and regwlations made thereunder or to the
allottee as per the agreement for sald, or to'the associatlon of allattee, as the
case may be, till the conveyance of oll the apartmants, plots or bulldings, as the
case may be, to the allottee, ar’l!‘hhﬂn&tmm;rﬂrﬁui ta r.‘m association af allottee
or the competent authtrity, as the cdse miay be;

Section 34-Functions of the Authority:

34{f) of the Act provides to ensure compliance of the obligations cast upon the
promater, the allottee and the real estate agents under this Act and the rules
and regulations made thereunder,

62. 50, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

A
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of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later
stage.

63. Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors. 2020-2021 (1) RCR (c) 357
and reiterated in case of Mf:&Wﬂm Private Limited & other Vs
Union of India & others sﬂgg-'"" ivil) No. 13005 of 2020 decided on
12.05.2022wherein it has Eg,éen lhjkd. dﬁwﬂ as under:

"86. From the scheme of the Act of which o detailed reference has been made and
taking note of power of adfudication delineated with the regulatory authority and
adjudicating officer, what finally culls out is that although the Act indicates the
distinct expressions like ‘refund’, ‘interest, ‘penalty’ and ‘compensation’, @ conjoint
reading of Sections 18 and 19 clearly manifests that when it comes to refund of the
amount, and interest on the refund emount, or directing payment of interest for
delayved delivery of possession, or penalty and interest thereon, it is the regulatory
authority which has the power to examine and determine the outcome of a complaint
At the same time, when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18and 19, the adjudicating
gfficer exclusively has the power to determineg, keeping in view the collective reading
of Section 71 read with Section 72 af the Act. if the adjudication under Sections 12,
14, 18 and 19 other than compensation as envisaged, if extended to the adjudicating
officer as prayed that, in our view, may intend to expand the ambit and scope of the
powers and functions of the adjudicating officer under Section 71 and that would be
against the mandate of the Act 2016."

64. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount,

/A
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I. Entitlement of the complainant-allottee for refund in Cr No. 1425 of

2022:

LI To direct the respondent to refund the amount paid by the

complainant-allottee alongwith prescribed rate of interest.

65. The present complaint bearing No. 1425 of 2022 filed by the complainant

b,

67.

ai.

seeking refund and the complaint filed by the respondent in year 2019
bearing no. 534 of 2019 h&ﬁg.-_t_a.ken together as both the cases are

interconnected.

The complainant was allotted unit no 601D-6 floor, in the project “Neo
Square” by the rgsgqﬁ@afnf- buﬂdEr for a tatal consideration of Rs.
93,74,643 /- against Which the complainant paid a sum of Rs. 41,18,375/-.
The respondent had sent reminder letters dated 01.12.2015, 03.03.2016,
and final reminder latter dated 25.05.2016 to make payment of the
outstanding dues. The: ;é;mﬂ!aipal;lt statedly continued with their default
and again failed to make pavment even after receipt of final reminder

letter.

The complainant recelved cancellation notice dated 08.07.2016. Upon
receiving the cancellation letter, the complainant vide letter dated
10.08.2016 requested a change in the payment schedule and made a
payment of Rs. 1956949 on 25.08.2016. Thereafter, despite the
reinstatement of the allotment and modification of the payment plan, the

complainant statedly failed to clear the outstanding dues.

It is pertinent to mention here that prior to this present complaint, the

respondent builder in year 2019 filed a complaint bearing no. 534 of 2019

A
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titled M/s Neo Developers Pvt. Ltd. Vs. Harish Parmeshwar and Anr. for
seeking direction upon the complainant to clear the outstanding dues
failing which respondent to cancel the allotment of complainants. The
authority vide its order dated 05.03.2021 disposing of the said complaint
with a direction that the complainant to make the payment within 3 weeks
failing which the allotment of unit shall be treated as cancelled. The
respondent builder issued cancellation cum demand letter dated
08.03.2021, to make the payment of Rs. 71,36,233/- lailing which the
allotment of the unit will b tanﬁ:gﬁed but complainant did not pay
outstanding amount due. to méd;éépEHML The respondent-builder in
compliance of order dated 05.03.2021 had sent a letter dated 09.04.2021
cancelling the unit But till date, after said cancellation no amount Is

refunded to the r:u%ﬁg‘lalnant—aiiqttfe

e

69. Thereafter, the c?';iphmmt filed an app:eal bearing no. 128/2021
challenging the order dabeﬂl 05.03.2021 before the Appellate Authority.
The Appellate Authority vide its order dated 09.08.2022, accepted the
appeal filed by the complainant-and set aside the order dated 05.03.2021

passed by the authgﬂﬁy wﬁictﬂare@'ad+ced as'helnw

Thus, in view of the aforesaid discussion, all the threg appeals are accepled, The
impugned orders passed by the learned Authority are set aside and all the three
cases are remitted to the learned Authority to decide and dispose of the
complaints preferved by the respondent-promater afresh in accordance with law
on its own merits. Needless to say, the learned Authority would pass speaking
arder referring to the pleadings of the parties and recording the submissions

made on behalf of the respective parttes without being prefudice to any

abservation made in this order.,

A
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70. After consideration of all the facts and circumstances, the authority is view

71.

of that the Appellate Authority vide its order dated 09.08.2022 set aside
the order dated 05.03.2021 of this authority. Hence, the cancellation of the
unit in respect of the order which has been et aside by the appellate
tribunal also becomes invalid.

Admissibility of refund along with prescribed rate of interest: the
non-compliance of the mandate contained in section 11(4)(a) read with
section 18(1) of the Act on the part of the re spondent is established as the
due date of possession comes out to be 15.062019 and till date the
occupation certificate of the subject unit is not yet obtained and no offer of
possession has been made to the mmpimnanl: As such, the complainant
who wishes to withdraw from the pmien is entitled to refund of the entire
amount paid by him at the prescribed rate of interest from the date each
payment till the actual date of refund of the amount within the timelines
provided in rule 16 of the Haryana Rules 2017 ibid

72. The prescribed rate as pwvided uﬂdﬁr rule 15 of the rules. Rule 15 has

been reproduced as under;

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19/

(1) For the purpose of proviso to section 12; section 18; and sub-sections
(4] and (7)of section 19; the "interest at the rate prescribed” shall be
the State Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate [MCLR) is not in use it shall be replaced by such
benchmark lending rates which the State Bank of India may fix from
time to time for lending to the general public,

73. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

/A
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reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India le,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e, 09.01.2024 is 8.85%. Accordingly, the prescribed rate of interest

will be marginal cost of lending rate +2% lLe., 10.85%.

The definition of term 'interest’ as defined under section 2(za) of the Act
provides that the rate of mm e]n:rgeabie from the allottee by the
promoter, in case of default, shaﬂ?bnmuaI to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default, The relevant
section is repmduc@ﬂsl;ie‘[uw; - '

“fza) inreresr?.'fﬂnﬂs the rates of interest pavable by the promoter or the
allottee, as thecage may be:
Explanation. —Far the purpose of this clouse—

(il the rate of interest chargeable from the allottee by the promoter, in case of
default, shall ual the rate of Ihterrst which the promoter shall be
liable to pay the allottee, .

(i) the interest payabie by ‘0 the allottee shall be from the date
the promoter received the amolint oF any part thereof till the date the
amount or part thereof and tnterest thereon is refunded, and the interest
payable by the allottee to the promaoter shall be from the dote the allottee
defaules in pa_mentm the promoter till the date it is paid;”

Accordingly, the nunf:umplf]anqe of the mandate contained in section
11(4)(a) read with séétiu-n'lﬁfl]' of the Act on the part of the respondent

is established as till date the occupation certificate of the subject unit is

not yet obtained and no offer of possession has been made to the
complainant. As such, the complainant is entitled to refund of the entire
amount paid by them at the prescribed rate of interest i.e., @ 10.85% p.a.
(the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%) as prescribed under rule 15 of the Haryana
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Real Estate (Regulation and Development) Rules, 2017 from the date
filling of complaint till the actual date of refund of the amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid

In Cr No. 534 /2019, the respondent states the complainant-allottee failed
to make the outstanding dues as per the payment plan opted by the
complainant but it is important to note that the occupation
certificate /completion certificate of the project where the unit is situated
has still not been obtained hgiﬂ%ﬁgndent-pmmuter. The authority is

or
II

of the view that the allottes canm #&;@peﬂed to wait endlessly for taking
possession of the allotted unit and for which he has paid a considerable
amount towards the sale c{in‘sideratiﬁn andas observed by Hon'ble
Supreme Court uf_a‘.lﬁiﬁin‘ Iln Irﬁ&-ﬁm%:‘e:ﬂmﬂwh Pvt. Ltd. Vs. Abhishek
Khanna & Ors., cﬁ-i}-;zppenl ﬂ&.‘i?#ﬁrrﬂf 2019, decided on 11.01.2021
™ .. The pcoupation eertificate ishot evallable svenias on date, which clearly
amounts to deficiency of service, The allotteds cannot be made to wait

indefinitely for p::ss.ew.ﬂ'm of;ﬁﬁapm-mm allotted to them, nor can they be
bound to take the apartménts In Phage I af the project......"

Further in the judgement of the Hon'ble Supreme Court of India in the
cases of Newtech Promaoters and Developers Private Limited Vs State of
U.P. and Ors. (supra_j regtg:jgted in case of M/s Sana Realtors Private
Limited & other Vs Union of Indfa & Gthers SLP (Civil) No. 13005 of 2020
decided on 12.05.2022. it was observed

25, The unqualified right of the allottee to seek refund referred Under Section
18(1)(n) and Section 19{4) of the Act is not dependent on any contingencies or
stipulations thereof It appears that the legistature has consciously provided
this right of refund on demand as an unconditional absolute Fight to the
allottee, if the promoter fails to give possession af the apartment, plot or
building within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay arders of the Court/Tribunal, which is
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in either way not attributable to the allottee/home buyer, the promoter is
under an obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the manner
provided under the Act with the provise that if the allottee does not wish to
withdraw from the project, he shall be entitled for interest for the period of
delay till handing over possession at the rate prescribed

79.The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The pmnﬁparhas failed to complete or unable to
give possession of the unit in Hﬁ%:dﬁmg with the terms of agreement for
sale or duly completed by the date specified therein, Accordingly, the
promoter is liable tothe allottee, as the allottee wishes to with draw from
the project, withuug_g%fﬁdica t*n}aﬁjr ;iher r&rﬁady available, to return the
amount received I:E_*,-ﬁih in ;_ﬁplecj:_ hfﬁé unit with interest at such rate as

may be prescribed,

80. The authority hereby directs the promoter lo'return the amount received
By ™ 3 4

by him i.e, Rs, 41,15,3?5}{'-391;1:& __jéga_qq‘slf'_qt the rate of 10.85%, (the State
Bank of India highest marginal cost of lending rate [MCLR) applicabie as
on date +2%) as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Dmi:&pmen{] Rules; 2017 from the date of each payment
till the actual date of refund of d‘iE'aﬁnunt within the timelines provided

inrule 16 of the Haryana Rules 2017 ihid.
|. Directions of the Authori ky:

81. Hence, the authority hereby passes this order and jssues the following

directions under section 37 of the Act to ensure compliance of obligations

e
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cast upon the promoter as per the functions entrusted to the Authority
under Section 34(f) of the Act of 2016:

i. The respondent/promoter is directed to refund the entire paid-up
amount i.e, Rs. 41,18,375/- received by it from the complainant
along with an interest @10.85% p.a. as prescribed under rule 15 of
Haryana Real Estate (Regulation and Development) Rules, 2017 from
the date of each payment. I:Llh;ﬁ realization.

ii. A period of 90 days is ghﬂﬁilt;} the respondent-builder to comply
with the directions given in this order and failing which legal
consequences waul& follow: _

iii. The respondent isrfl.ﬂ'ther dJrEE‘tEl:! not to create any third-party rights
against the su hjat':t unit before full realization of the paid-up amount
along with interest thereon to the nnmplamants and even if, any
transfer is initiated w&h tgspaﬂtm su]}jezt unit, the receivable shall

be first utilized for clea rlngdumf al lnttee—cumplamants

82. Complaint stands disposed of.

83. File be consigned to the registry,

Member Mem

Haryana Real Estate Regulato

Y. -—‘?-—’)
(Vijay Kumar Goyal)

Member
Authority, Gurugram

Dated: 09.01.2024
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