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Day and Date Thursday and 25.01.2024

Complaint No. MA NO. 459 /2023 in CR/5323 /2022 Case
titled as Anup Mangla VS MHEIA
DEVELOPERS LTD

Complainant Anup Mangla

Represented through Shri Pushkar proxy counsel

Respondent MHEJA DEVELOPERS LTD

Respondent Represented Ms. Harshita Setia proxy counsel

Last date of hearing App. u/s 39 ofthe Act

Proceeding Recorded by Naresh Kumari and HR Mehta

Proceedings

The complainant has filed an application for rectification dated 72.LZ.ZOZ3
regarding rectification in the proceedings dated 28.09.2023.

The above-mentioned matter was heard and disposed off. vide order dated
28.09.2023. The area of the unit mentioned in the detailed order dated
28.09.2023 is 243.370 sq. ft. but in the proceedings dated 28.09.2023 is
243.370 sq. ft.

I I to be rectified I page no. in I I

I I lproceedings | |

I I laateazs,os.zoz3 I I

I I | [ers. no. z, of the | (As per builder uuye.,s 
I

I I I proceedingsl I agreement as well ,s I

I I I lrilotmentletter.) _]

ff.sq.*. RErq

err eu
q-{q<r 1Rftrrr dtr ftrrrr cnfrtt, zoroft qia io} rfrr< rrfr-c qrffi



ffi HARERA
ffi GURUGRAM

lflItlf REAL ESTATE REGUTAToRy AUTHoRtry
GURUGRAM

e4z-
'I'herefore, in view or r".ato

[l:r:j**::li?:,..J:rji3lil f.t, .iorq;:';;;.". is onry crericar in natureand rectification in the det",ua o.au. afflr.iffi;"r'l'J:iiff#';i:T:
consigned to the registry.

",Jij.



ffiHABEM
#* eunueRRu Complaint No. 5323 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint. no. :

First Date of Hearing:
Date of Decision:

1. Sh. Anup Mangla
2. Smt. Alka Mangla
R/o: I'louse No.-3058, Sector-23, Gurugram,
Haryana-L220L6

CORAM:
Shri Vif ay Kumar Goyal

APPEARANCEI
Sh. Sachin Yadav (Advocate)
Sh. Garvit Gupta [AdvocateJ

5323 of2022
04.10.2022
28.09.2023

Complainants

Respondents

Member

Complainants
Respondents

1.. 'fhe present complaint has been filed by the complainant/allottee under

Section 31 of the Real Estate (Regulation and DevelopmentJ Act, 2016 (in

short, the ActJ read with rule 29 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11(a)(al of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the
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#- aJRuGRAM Complaint No.5323 of 2022

provision of the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A. Unit and proiect related details

2. 'l'he particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession and

delay period, if any, have been detailed in the following tabular form:

S.No. Particulars Details
1. Name and location of the

proiect
"Raheja's Ar;rnya City", Sector L1 & 1.4,

Sohna, Gurugram
2. Nature of the proiect Residential Plotted colony
.1. Proiect area 107.85 acres
4. DTCP license no. i. L9 of 2014 dated 11.06.201,4 valid up

to 10.06.2018
ii. 25 0f 2072 dated 29.03.2012 valid up

to 28.03.2018
5. RERA Registered/ not

registered
Not Registered

6. Unit no. F146, Tower-F
[As per page no. 62 of complaint)

7. Unit area admeasuring 243.370 sq. yds. (super area)

[As per page no. 62 of complaint)

8. Allotment letter 30.06.2074
(As per page no. 50 of complaint)

9. Date of execution of
agreement to sell

30.06.2014
[As per paqe no. 59 of complaint)

10. Possession clause 4,2 Possession Time and Compensstion
Thqt the seller shall sincerely endeavor to
give possession of the plot to the purchaser
within thirty-six (36) months from the
date of the execution of the Agreement
to sell and after providing of necessary
infrastructure specially road sewer &
water in the sector by the Government, but
subject to force majeure conditions or nay
Government/Regulatory authoriry's oction,
inaction or omission an1ly9ss9n9 _bgyold
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the control of the seller. However, thi
seller shall be entitled for compensation
free grace period of six (G) months in
case the development is not within the
time period mentioned above. In the
event of his failure to take over possession
of the plot provisionally and/ or finally
allotted within 30 days from the date of
intimation in writing by the seller, then the
same shall lie at his/her risk and cost and
the purchaser shall be liable to pay @ Rs.
50/- per sq. yds. ofthe plot area per month
as holding charges for the entire period of
such delay...."
[As Per page no. 67 of comnlaintl

11. Grace period Allowed
As per clause 4.2 of the agreement to sell,
the possession of the allotted unit was
supposed to br: offered within a stipulated
timeframe of 36 months plus 6 months of
grace period. It is a matter of fact that the
respondent has not completed the proiect
in which the allotted unit is situated and
has not obtained the part cornpletion
certificate by June 201S. As per
agreement to sell, the construction and
development rvork of the project is to be
completed by June 2015 which is not
completed till date. Accordingly, in the
present case the grace period of 6
months is allowed.

12. Basic sale price Rs.64,67,558/.
[As per page no. 62 of the complaint)

[As per page no. 77 of the complaint]
Rs.79,94,327 /-
(As per page no. 15 of the complaint)

13. Total sale consideration

14. Amount paid by the
complainant

15.

L6.

Payment Plan

Occupation Certificate/

Construction linked plan

Not received
_l
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completion certificate

30.12.2017
(Noter 36 months from the date of first
payment i.e., 30.06.2014 + six months
grace periodl
Not offered

17. Due date ofpossession

18. Offer of possession

B. Facts of the complaint:

3 'rhat on 0l.04.zorz after seeing many alluring advertisements of the
respondent no. 1 in different newspapers about offering a residential plot in
their said upcoming project i.e.,,Raheja,s Aranya City,,at Sector 11 & 14,
Sohna, Gurugram the complainants contacted the respondents to purchase a
plot in the said project and the complainants have booked a residential plot
bearing No F146 admeasuring 243.370 sq. yds. for a basis sale price of Rs.

4.

5.

6.

V 
36 months from the date of signing of this agreement and the said period of

64,67 ,558 /- excluding the other payments such as EDC/lDC/IAC. pLC, AGC,

club membership charges,

respondents.

IFMS etc., and paid a sum of Rs. 6,00,000/- to the

'lhat the respondents hacl ailotted the aforesaid properry vide allotment
letter dated 30.06.2014 and on the same day the respondents had executed
an agreement to sell between the respondent no. 1 and the complainant in
respect of the aforesaid plot.

'l'hat the complainants made payment as per payment plan and demands
raised by the respondents. A total sum of Rs.79,94,327f _ were paid by the
complainants to the respondents in respect ofthe above said unit.

'l'hat as per clause 4.2 of the agreement dated 30.06.2014, the respondents
have assured the comprainants that the physicar possession of the prot of
the complainants would be handover to the complainants within a period of
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36 months expired in

expired but till date

which was booked

complainants.

the month ofJune, 20tT andthe grace period had also

the physical possession of the above said plot/unit
by the complainants, was not handed over to the

7. 'l'hat as per the terms and conditions of the agreement to sell, if the
developer fails to handover the actual physical possession ofthe prot to the
allottee, in that case the developer wiil be liable to pay compensation
calculation @ Rs. 50/- per sq. yds. per month for the period of delay in
offering the possession ofthe said prot beyond the period of42 months.

That the comprainants have visited the office of the respondents, mentioned
above, to know the exact date for derivery of possession of the said plot, but
the respondents linger on the matter on one pretext of the other a,d did not
give any satisfactory reply regarding the handing over of the plot.
'l.hat the respondents have also not performecl their part according to the
terms and conditions of the agreement as the respondents have not given
the possession of the property to the comprainants within the fixed time
period of 36 months or till date. Further, the res;pondents are also under the
legal obligation to pay the compensation amount to the complainants.

10' That the respondents after indulging in unfair trade practice

B.

9.

intentionally grabbed the hard-earned monelr of the complainants
violated the general principals of the real estate business. Moreover,

had

and

the
respondents had given the highry deficient & inadequate services to the
complainants as the respondents had not kept their promises and had arso
taken the undue advantages by grabbing the hard money of the
co m p lainants.

1 1. That in view of the delay in giving possession to the complainants, they seek
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refund of the entire amount paid to the respondents by the complainants, in
respect of the above said unit/plot along with interest @ Z4o/o per annum
from the date of deposit tiI the realization of the amount along with penalry
amount and towards mental harassment and agony caused by the
respondents i.e., Rs. 25,00,000 / -.

12. 'l'hat the respondents have ignored the request of the complainants to
refund their amounts. It is pertinent to mention here that the terms of the
agreement are compretely one sided and favour only the company and the
same has been formulated in a way that they can take undue advantage of
their dominant position at the site where the project is being developed and

13.

refund of the amount already deposited besid.s interest and compensation

harass the complainants into making payments as and when demanding.

]'hat it is a settled law and in

opined that the allottee of a

if the builder fails to honour its commitment to complete the project in time.
once the promised date of delivery is exhausted, it is the discretion of the
complainant to exercise his choice to either take refund or wait for the
delivery, In one of the recent judgements, the Hon'ble National consumer
Dispute Redressal commission has asked the real estate developer to
refund Rs. 3.4 crores to the home buyers and commented that the
complainant cannot be asked to wait indefiniterly for delivery of possession

in the absence of a committed date and the act of the developers in rerying
on "Force Majeure" clause while enjoying the hard earned money of the
complainant for a long period without valid reason, is not only an act of
deficiency of service but arso amounts to unfair trade practice.

14. That as per section 12 of REM, the respondents have provided farse

n information on the prospectus/brochure and under the same section thel& ,/tv

catena of judgements, the Hon,ble Courts have

real estate property is legally entitled to seek
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complainant are entitled to get the entire amount refunded along with

co m pensatio n.

'l'hat the act of the respondents is malafide, arbitrary, illegal,

unconstitutional, unjust, unfair, opposed to the public policy, equity and fair
play and as is unsustainable in the eyes of the law and is liable to be

prosecuted under Section 12 and other relevant sections ofthe Act 2016.

That under the above said provision 18 of .RERA, the complainants are

entitled to refund of amount paid by them to the respondents and also

entitled to interest on the amount from the respondents.

C. Relief sought by the complainant:

'l'he complainants have sought the following relief: -

i. Direct the respondents to refund the principal amount paid by the

complainants i.e., Rs.79,94,327 /- alongwith interest @ lgo/o per annum

from the date of deposit till the realizatiott of the amount and towards

mental harassment and agony caused by the respondents, along with

litigation charges of Rs. 25,00,000/-.

D. Reply by the respondents:

The respondents contested the complaint on the following grounds:

'l'hat the complaint is neither maintainable nor tenable and is liable to be

out-rightly dismissed. The agreement to sr:ll was executed between the

complainants and the respondent no.1 prior to the enactment of the Act,

2016 and the provisions laid down in the said act cannot be enforced

retrospectively. Although the provisions of the Act, 2016 are not

applicable to the facts of the present case in hand yet without prejudice

and in order to avoid complications later on, the respondent no.1 has

registered the project with the Hon'ble Authority. The said project is

18.
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registered under RERA with Registration No. 93 of 2017 dated

28.08.2017. That this Authority has no jurisdiction to adjudicate upon

the present complaint.

b. That the complaint is not maintainable for the reason that the

agreement contains an arbitration clause which refers to the dispute

resolution mechanism to be adopted by the parties in the event of any

dispute i.e., clause 13.2 of the agreement to sell, which is reproduced for

the ready reference of this Authority-
"All or any disputes arising out or touching upon in relation to the terms of this

Application/Agreement to Sell/ Conveyance Deed including the interpretation
ond validity of the terms thereof and the respective rights and obligotions of the
parties shall be settled through orbitration. The orbitration proceedings sholl be
governed by the Arbitration and Conciliation Act, 1995 or ony stotutory
amendments/ modifications thereof for the time being in force. The arbitration
proceedings shall be held at the office of the seller in New Delhi by a sole

arbitrator who shall be appointed by mutual cortsent of the parties. lf there is no

consensus on appointment of the Arbitrotor, the matter will be referred to the
concerned court for the some. In case of ony proceeding, reference etc. touching
upon the orbitrator subject including any award, the territorial jurisdiction of
the Courts shall be Gurgoon as well as of Punlab and Haryono High Court at
Chandigorh".

c. That the respondent no.1 is a reputed real estate company having

immense goodwill, comprised of law abiding and peace-loving persons

and has always believed in satisfaction of its customers. The respondent

no.1 has developed and delivered several prestigious projects such as

'Raheja Atlantis', 'Raheja Atharva', 'Raheja Shilas' and 'Raheja Vedanta'

and in most of these projects large number of families have already

shifted after having taken possession and Resident Welfare

Associations have been formed which are taking care of the day to day

needs ofthe allottees ofthe respective projects.

d. 'fhat the complainants, after checking the veracity of the project

A namely,'Raheja's Aranya City- Phase 2', Sector 11 and 14, Sohna,

14.-'
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Gurugram had applied for allotment of a plot vide their booking
application form and agreed to be bound by the terms and conditions in
it' The complainants were aware from the very inception that the plans

as approved by the concerned authorities are tentative in nature and
that the respondent no.1 might have to effect suitable and necessary

alterations in the layout plans as and when required.

e' That based on the apprication for booking, the respondent no.1 allotted
the plot no. F-146 to the complainants vide its allotment offer letter
dated 30.06.201,4. lt is submitted that t.he complainant signed and
executed the agreement to sell on 30.06.2014 and the complainants
agreed to be bound by the terms contained therein.

f. ]'hat the respondent no.r. raised payment demands from the
complainants in accordance with the mutually agreed terms and

conditions of allotment as well as of the payment plan and the
complainants made the payment of the earnest money and part-amount

of the total sale consideration and are bound to pay the remaining
amount towards the total sale consideration of the plot along with
applicable registration charges, stamp duty, service tax as well as other
charges payable at the applicable stage.

g. That it is pertinent to mention herein that despite the respondent no.1

fulfilling all its obligations as per the provisions laid down by raw, the
government agencies have failed miserably to provide essential basic
infrastructure facilities such as roads, sewerage rine, water and

electricity supply in the sector where the said project is being
developed. The development of roads, sewerage, laying down of water
and electricity supply lines has to be unclertaken by the concerned
governmental authorities and is not within the power and control of the
respondent. The respondent no.1 cannot be held liable on account of
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non-performance by the concerned governmental authorities. The

respondent company has even paid all the requisite amounts including

the External Development charges (EDCJ to the concerned authorities.

However, yet necessary infrastructure facilities like 60-meter sector

roads including 24-meter-wide road connectivity, water ancl sewage

which were supposed to be deveroped by HUDA parailelry have not been

developed.

h. That the time period for calculating the due date of possession shall start
only when the necessary infrastructure facilities will be provided by the

governmental authorities and the same was known to the complainants

from the very inception. It is submitted that non-availability of the

infrastructure facilities is beyond the control of the respondent no.1 and

the same also falls within the ambit of the definition of 'Force Majeure,

condition as stipulated in agreement to sell.

i. 'l.hat the respondent no.L shall hand over the possession of the same to

the complainants subject to the complainants making the payment of the

due instalments amount and on availability of infrastructure facilities

such as sector road and laying providing basic external infrastructure

such as water, sewer, electricity etc. as per terms of the application and

agreement to sell. It is submitted that des;pite the occurrence of such

force majeure events, the respondent no.1 has completed the part

development of the project and has already been granted part

completion certificate on ll.1r.2016. tJnder these circumstances

passing any adverse order against the resprondents at this stage would

amount to complete travesty of justice.

j. That the Hon'ble Authority in Abhishek Agarwal & others vs cosmos

Infra Engineering India Private Limited complaint No.1834 of 20iB
has held that where the physical progress of the complainants unit is
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nearly 50 percent, the refund is allowed then it shall hamper the
completion of the project,

k. That the Hon'ble Authority in Greenopolis welfare Association vs
orris Infrastructure Ltd and others complaint no.225 of 201.g has held
that order of refund would be compretery, prejudicial and detrimental
not only to the interest of the vast majority of the allottees which
opposes it, but at the same time would end up completely destroying
any possibility of implementation and comJrletion of project.

l 'l.hat the Hon'ble Authority in Aiay Kumar Manocha and other vs
spaze Towers Pvt Ltd & ors complaint No.1324 of 201.g has held that
refund of the deposited amount wilr also have adverse effect on the
other allottees.

copies of all the relevant documents have been fired and placed on the
record. Their authenticity is not in dispute. lIence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties as well as the written submission of the complainants.

E. furisdiction of the authority

'l.he authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present compraint for the reasons given below.

E. I Territorial jurisdiction

As per notification no. r/92/20r7-1TCp dated r4.r2.2017 issued by Town
and country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for ail
purpose with offices situated in Gurugram. In the present case, the proiect
in question is situated within the planning area of Gurugram district.

20.
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'l'herefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E. II Subiect matter iurisdiction

Section 11(a)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. section 11(al[a) is

reproduced as hereunder:

Section U@)(a)
Be responsible for oll obligations, responsibilities and functions under the provisions

of this Act or the rules and regulations made thereunder or to the allottee os per the
agreement for sale, or to the associotion of altottee, os the case moy be, tilt the
conveyance of ctll the aportments, plots or buildinl\s, os che case moy be, to the
allottee, or the common areas to the association of allottee or the competent
authority, as the case may be;

Section 34-Functions of the Authority:
3a(fl of the Act provides to ensure compriance of the obrigations cost upon the
promoter, the ollottee ond the real estate ogents under this Act ond the rules ond
reg ulotions made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint r:egarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

I'-urther, the authority has no hitch in proceeding with the complaint and to
grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex court in Newtech promoters and Developers

Private Limited vs state of ll.p. and ors." scc online sc 7044 decided on

11.17.2021 and followed in M/s sana Realtors private Limited & others
v/s union of India & others SLp (civil) No. 7300s of 2020 decided on

12.05.2022 wherein it has been laid down as under:
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"86' F-rom the scheme of the Act of which a detailed reference hos been ntocre
ond taking note of power of adjudication derineated with the reguratory ,uthorty
ond adjudicating officer, what finally culls out is thrtt olthough the Act indicotes the
distinct expressions like,refund,,,interest,,,penatty,and,compensation,, a conjoint
reading of sections 18 and 19 crearry manifests thot when it comes to relund oy the
omount, ond interest on the refund amount, or directing poyment of intereit fordelayed delivery of possession, or penarty and interest thereon, it is the regurotory
outhority which hos the power to examine oncr determine the outcome of o
comploint At the some time, when it comes to o tTuestion of seeking the reti;f or
adjudging compensation and interest chereon under Sections 12, 14, 18 ond 1g, the
adjudicoting officer exclusivery has the power to determine, keeping in view the
collective reoding of section 71 reod with section 72 0fthe Act. if the odjudicotion
under Sections 12, 14, 1g ond 19 other than compensation cts envisoged, il extended
to the odjudicotinll offcer os proyed that, in our t,iew, moy intencl to expond the
ambit and scope ofthe powers and functions ofthe adjudicating officer under Section
71 ond thot would be against the mandate ofthe Act 2016.,,

Hence, in view of the authoritative pronouncement of the Hon,ble supreme
court in the matter of M/s Newtech promoters and Deveropers private
Limited Vs State of U.p. qnd Ors. and M/s Sana Realtors private Limited
& others V/s llnion of India & others (supra), the authority has the
jurisdiction to entertain a complaint seeking refund of the amount ancl
interest on the amount paid by him.

Findings on objections raised by the respondents:

F.l Objection regarding iurisdiction of authority w.r.t. buyer,s
agreement executed prior to coming into force of the Act.

23. 'l'he contention of the respondents is that authority is deprived of the
jurisdiction to go into the interpretation of, or rights of the parties inter-se
in accordance with the agreement to selr executed between the parties and
no agreement for sale as referred to under the provisions of the Act or the
said rules has been executed inter se parties. The authority is of the view
that the Act nowhere provides, nor can be so construed, that alr previous
agreements will be re-written after coming into force of the Act. Therefore,

tl4/

22.

F.
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interpreted harmoniously. However, if the Act has provided for dearing with
certain specific provisions/situation in a specific/particular manner, then
that situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements made between
the buyers and sellers. The said contention has been upherd in the landmark
judgment of Neerkamar Reartors suburban pvt. Ltd. vs. IJOI and others.
(W.P 2737 of 2077) whichprovides as under:

119' Under the provisions of section 18, the deray in handing over thepossessionwourd be counted from the dote mentioned in the agreement for sore enterecr into bythe promoter ond the allottee prior to its registretion under RERA. rJnder theprovisions of RERA, the promoter is given a facitity to revise the dote of compretion ofproject ond declare the same under Section 4. Thet REIi- does ,ot ,ontrrplot"rewriting ofcontract between the llat purchaser ond the promoter.....
122 We have arready discussed that above stoted provisions of the RERA ore notretrospective in noture' They may to some extent be having o retrooctive or quosiretrooctive effect but then on that ground the varidity of the provisions ol RERAconnot be chollenged. The parliament is competent rririn r, t"ni't"rr"t* nr",r'retrospective or retrooctive effect. A law can be even framed to offect subsisting /existing contractuar rights between the parties in the larger pubric interest. we donot hctve ony doubt in our mind thot the RE,* has be,zn jam'ed in the torgetr puwicinterest after o thorough study and discussion mode at the highest rever by thestonding committee ,nd serect committee, which submitted its detaired reports.,,

24' Also,in appeal no. 1.73 0f 20lgtitred as Magic Eye Deveroper pvt. Ltd. vs.
Ishwer singh Dahiya. in order dated 1.7.12.201g the Haryana Rear Estate
Appellate lribunal has observed-

HARERA
GURUGRAM

the provisions of the Act, rules and agreement have to be read and

Henc.e in case of delay in rO, ort rO
i:::,:::i:^,,! 

t:: asre.ement for sate ,i, oi*l*, ,hail be entitted to theinterest/derayed possession charges on the reasonabre ,rir' "i,ri"r"ir;:;i"r',i"f;

"34 'thus' keeping in view our aforesaid discussion, we are ofthe considered opinion

:::: :r^::?r^,:,:,:'-"f.:0, 
Act ore quosi retroactive to some extent tn operotion and
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Rule L5 of the rures and one sided, unfair and unreasonabre rate of compensotion
mentioned in the agreementfor sale is liable to be ignored.,,

The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the agreement
to sell has been executed in the manner that there is no scope left to the
allottee to negotiate any of the crauses contained therein. Therefore, the
authority is of the view that the charges payable under various heads shalr
be payable as per the agreed terms and conditions of the agreement subject
to the condition that the same are in accordance with the plans/permissions
approved by the respective departments/competent authorities and are not
in contravention of any other Act, rules, statutes, instructions, directions
issued thereunder and are not unreasonable or exorbitant in nature.

F' II objection regarding complainants are in breach of agreement for
non-invocation of arbitration.

'l'he respondents have raised an ob;'ection that the complainants have not
invoked arbitration proceedings as per the provisions of agreement to sell
which contains provisions regarding initiation rrf arbitration proceedings in
case of breach of agreement. The following clause has been incorporated
w.r.t arbitration in the agreement to sell:

"Clause 73.2: All or any disputes arising out of touching upon or reloting to theterms of this Agreentent to selr/ conveyance Deed including the interpretot:ion andvalidity ofthe terms hereofand the respective rights ond obrigations ofthe porties,
which cannot be omicobty settred, shott be settred through arbitrotion, Theorbitrotion proceedings sholt be governed by the Arbitracion ond conciriotion Act,
1996 0r ony stotutor-v amendments/modificotions thereof for the time being in force.The arbitration proceedings shail be herd at the orfice of the Seiler in Newbetii tty o
sole orbitrator who shol be appointed by mutuor consent of the porties, if there is no
consensus on oppoincment of the Arbitrotor, the matter wiu be referrecl to the
concerned court for the some. ln cose ofany proceeding, reference etc. touching upon
the arbitration subject incruding ony award, the territoriot jurisdiction .f the courts
sha ll be Gurgoon as well os of punjab ond Horyono High Court ot Choncliaorh.,,

25.

26.
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The respondents contended that as per the terms & conditions of the

agreement to sell duly executed between the parties, it was specifically
agreed that in the eventuality of any dispute, if any, with respect to the
provisional booked unit by the comprainant, the same shalr be adjudicated

through arbitration mechanism.The authorig is of the opinion that the
jurisdiction of the authority cannot be fettered by the existence of an

arbitration clause in the agreement to sell as it may be noted that section 79
of the Act bars the jurisdiction of civil courts about any matter which falls
within the purview of this authority, or the Real Estate Appellate Tribunal.
I'hus, the intention to render such disputes as non-arbitrable seems to be

clear. Also, section 88 ofthe Act says that the provisions ofthis Act shall be

in addition to and not in derogation of the provisions of any other law for
the time being in force. Further, the authority puts reliance on catena of
judgments of the Hon'ble Supreme court, particurarry in Nqtionar Seeds

corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) z scc s06,
wherein it has been held that the remedies

Protection Act are in addition to and not in

force, consequently the authority would not be bound to refer parties to
arbitration even if the agreement between the parties had an arbitration
clause. Further, inAfi.ab Singh and ors. v, Emaar MGF Land Ltd ond ors.,

consumer cese no. 701 of z07s decided on 73.07.2072, the National

consumer Disputes Redressal commission, New Delhi (NCDRCI has held

that the arbitration clause in agreements between the complainant and

builders could not circumscribe the jurisdiction of a consumer.

while considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause in

the builder buyer agreement, the Hon,ble Supreme Court has upheld the

provided under the Consumer

derogation of the other laws in

28.
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aforesaid judgement dated 13.07.2017 of NCDRC in case titled asM/s
Emuar MGF Land Ltd. V. Aftab Singh in revision petition no, 2629-

30/2018 incivil appear no. 23s12-29s73 of z0lzdecided on
LO.lz.zOlA. The relevant para of the judgement passed by the Supreme

Court is reproduced below:

"25 This court in the series of iudgments os noticed obove considered the
provisions of consumer Protection Act 1986 as well as Arbitration Act, 1996 ond loid
down thot comploint under consumer protection Act being a specior remecry, despite
there being an orbitration agreement the proceedings before consumer Forum hove
to go on ond no error committed by Consumer Forum on rejeccing che opplication.
I'here is reoson for not interjecting proceedings untrer consumer protection Act on
the strength on orbitration ogreement by Act, 1996. The remedy under consumer
Protection Act is a remedy provided to a consumer when there is a defect in ony
goods or services. The complaint means any allegation in writing made by a
complainant has olso been explained in section 2(c) of the Act. The remedy under the
consumer Protection Act is confined to complaint by consumer as deftnecl under the
Act for defect or deficiencies coused by a service provider, the cheop oncl o quick
remedy has been provided to the consumer which is the object and purpose of the Act
os noticed obove."

Therefore, in view of the above judgements and considering the provisions

of the Act, the authority is of the view that complainants are well within
their rights to seek a special remedy available in a beneficial Act such as the

consumer Protection Act and Act of 2016 instead of going in for an

arbitration. Hence, we have no hesitation in holding that this authority has

the requisite jurisdiction to entertain the complaint and that the dispute
does not require to be referred to arbitration necessarily.

F.lll Objection regarding delay due to force maieure
'l'he respondent no. 1-promoter raised the contention that the construction
of the project was delayed due to force majeure conditions such as strike,

lock out, civil commotion or by reason of war, enemy or terrorist action,

earthquake, any act of God or is abnormally delayed due to non-availabitity
of necessary infrastructure facilities like 60 meter sector roads including 24

30.

{v
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meter wide road connectivity, water, power, sewer lines to be provided by

the government for carrying out development activities, environment and

pollution clearances and non-payment of instalment by different allottees of

the project but all the pleas advanced in this regard are devoid of merit. The

agreement to sell was executed between the parties on 30.06.2014 and non-

availabiliry of infrastructure facilities like 60 meter roads including 24

meter wide road connectivity etc. do not have any impact on the project

being developed by the respondents. Thus, the promoter respondent no. 1

cannot be given any leniency on the basis of aforesaid reasons and it is well

settled principle that a person cannot take benefit of his own wrong.

G. Findings on relief sought by the complainants:
G.l Direct the respondents to refund the amount paid by them along with

compound interest @ 1Bo/o p.a., from date of payments till its actual
payment.

'l'he complainants were allotted a unit in the project of respondent no. 1

"Raheja's Aranya City", in Sector 11& 14, Sohna, Gurugram vide allotment

letter dated 30,06.2014 for a total sum of Rs.80,51,289/-. An agreement to

sell dated 30.06.2014 was executed between the parties and the

complainant started paying the amount due against the allotted unit and

paid a total sum of Rs.79,94,327 /-.

'l'he due date of possession as per the possession clause of the agreement to

sell is 30.12.2017. There is delay of 4 years 6 rnonths 29 dayson the date of

filing of the complaint i.e.,28.07.2022. Though part completion certificate of

the project was obtained on 11..11.2016 but the completion certificate of

the project where the unit is situated has still not been obtained by the

respondent no. 1-promoter.

3. The authority is of the view that the allottee cannot be expected to wait

endlessly for taking possession of the allotted unit and for which they have

J L.
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paid a considerable amount towards the sale consideration and as observed

by Hon'ble Supreme Court of India in lreo Grace Realtech Pvt, Ltd,

Abhishek Khanna & Ors., civil appeal no. 5785 of 2019, decided

17.01.2021,: -

" .... The occupation certifcate is not ovailable' even as on dote, which clearly
omounts to deficiency of service. The allottee connot: be made to wait indeJinitely for
possession of the opartments allotted to them, nor can they be bound to toke the
aportments in Phose 1. of the project......."

34. I.-urther in the judgement of the Hon'ble Supreme Court of India in the cases

of Newtech Promoters and Developers Privqte Limited Vs State of U.P.

and Ors. (Supro) reiterated in case of M/s Sana Reqltors Private Limited

& other Vs Union of Indio & others SLP (Civil) No. 73005 of 2020 decided

on 12.05.2022 observed as under:

25. The unqualified right of the allottee to seek refund referred Under Section
l9(l)(o) ond Section Oft) of the Act is not dependent on any contingencies or
stipulations thereof. lt oppears thot the legislature has consciously provided this
right of refund on demand as an unconditional absolute right to the ollottee, if the
promoter fails to give possession of the opartment, plot or building within the time
stipuloted under the terms of the agreement regordless of unforeseen events or stoy
orders of the Court/Tribunal, which is in either way not ottributable to the
ollottee/home buyer, the promoter is under an obligation to refund the omount on

demand with interest at the rate prescribed by the State Government including
compensation in the monner provided under the Act with the proviso thot if the

ollottee does not wish to withdraw from the project, he sholl be entitled for interest

for the period ofdelay till handing over possession at the rate prescribed.

35. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(a)[aJ. The promoter has failed to complete or unable to

give possession of the unit in accordance with the terms of agreement to sell

A 4r duly completed by the date specified therein. Accordingly, the promoter
td .,.'
I 1,/ is liable to the allottee, as the allottees wish to withdraw from the project,

Vs.

on
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without prerudice to any

received by him in respect

prescribed.

other remedy available, to return the amount
of the unit with interest at such rate as may be

36"fhe prescribed rate of interest as per Rule 15 0f Rules, 2017 payable by the
promoter to the arottee or by the alrottee to the promoter, as the case may
be' sha, be the State Bank of India highest marginal cost of rending rate plus
two percent.

37 The authority hereby directs the promoter to return the amount received by
him i'e, Rs'7g,g4,327 /- with interest at the rate of r0.750/o [the State tsank
of India highest marginal cost of lending rate (MCLR) applicabre as on date
+20/o) as prescribed under rure 15 0f the Haryana Real Estate (Reguration
and DevelopmentJ Rules, 2017 fromthe date of each payment till the actuar
date of refund of the amountwithin the timerines provided in rule 16 0f the
Ilaryana Rules 2017 ibid.

G.ll Direct the respondents to pay an amount of Rs. 25,00,000/- to the
complainants as cost of present Iitigation.

3B' The complainant is seeking rerief w.r.t compensation in the aforesaid relier
Hon',ble Supreme court of India in civil appear titred as M/s Newtech
Promoters and Deveropers pvt. Ltd. v/s state ofrp & ors. supraherd that
an allottee is entitred to craim compensation under section s 1.2, 14,18 and
section 1g which is to be decided by the adjudicating officer as per section
71 and the quantum of compensation shall be arljudged by the adjudicating
officer having due regard to the factors mentioned in section 72. The
adjudicating officer has exclusive jurisdiction to deal with the complaints in
respect of compensation.

A H. Directions of the Authority:tq,,
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Hence, the authority hereby passes this order and issue
directions under section 37 of the Act to ensure compliance
cast upon the promoters as per the functions entrusted to
under Section 34(fl ofrhe Actof2OL6:

i) The respondents are directed to refund the amount i.e.,
Rs.79,94,327/- received by him from the complainants along with
interest at the rate of L0.750/o p.a. as prescribed under rule 15 0f the
Ilaryana Real Estate [Regulation and Development] Rules, 201,7 from
the date of each payment te of refund of the amount.

ii) A period of 90 days is ondents to comply with the
directions given in this order

ii i) The respondents are further directed not to create any third_party
rights against the subject unit before full realization of paid_up amount
along with interest thereon to the comprlainants, and even if, any
transfer is initiated with respect to subject unit, the receivabre shall be
first utilized for clearing dues of allottee-cornplainants.

lrts{
. f*r & h,

the following

of obligations

the Authority

40.

41.

Complaint stands disposed of.

File be consigned to the registry.

\l---<-s
(Vijay Kffiar Goyal)

Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: ZB.O9.ZOZ3
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