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Complaint No. 4263 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Complaint no.: 4263 of 2022

Date of filing: 20.06.2022

Date of decision: 16.02.2024

1. Kumud Bandhu Mishra

2. Anamika Mishra

R/0 1029, Apna Villa Society, Plot no. 24, Sector 10, _

Dwarka, Delhi-110075 Complainants
Versus

M/s JMK Holding Pvt. Ltd.

Office address: 1302, 13 floor, Dr. Gopal Das Bhawan,

28 Barakhamba Road; €Cannaught Place, New Delhl-

110001. Respondent

CORAM:

Shri Sanjeev Kumar Arora _ Member

APPEARANCE:

Mr. Jagdeep Kumar (Advocate) | Complainants

Mr. Niraj Kumar (Advocate) Respondent
ORDER

1. The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
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responsibilities and functions as provided under the provision of the Act
or the Rules and regulations made there under or to the allottee as per
the agreement for sale executed inter se.

A. Project and unit related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainant(s), date of proposed handing over the
possession, delay period, if any, have been detailed in the following

tabular form:

S.N. | Particulars Qetﬂils

1. Name of the project “:G;r%aﬁdiva”, Sector 103, Gurugram
2. Nature of projec_t' \ Affordable Group Housing Colony
3. Licensed area Zf; | 9 actég .
4, DTPC License”no;. 157 of 2014-dated 11.09.2014 and valid up
to 05.05.2021
Name of licensee; <" . JMK HQlciil_:lg'g M_ltd.

5. HARERA Registration'no. Registered
13'0f2017 dated 03.07.2017 and valid up

to 28.03.2021

6. Unit no. Flat no. 12-203, 2BHK (Type A), 2" floor.
[pg. 34 of the complaint]

7. Carpet area 605.09 sq. ft.

Balcony area- 94.94 sq. ft.
[pg. 34 of the complaint]

8. Date of allotment 30.05.2016
[pg. 34 of the complaint]

9. Date of buyer’s agreement | 24.08.2016

[pg. 37 of the complaint]
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10.

Approval of building plans

11.05.2016

[As per the details provided by the planning
branch of the authority]

11.

Environment clearance

29.09.2016

[As per the details provided by the planning
branch of the authority]

12.

Possession Clause

In absence of execution of the agreement
under Affordable housing project, the
possession clause given under the
Affordable Housing Policy 2013 would
‘prevail. Section 1 (iv) of Affordable housing

.| policy 2013 which provides as under:
Sectm;l 1 (iv)
1 AlY suEh projects shall be required to be

necessarily completed within 4 years from

‘the approval of building plans or grant of

environmental clearance, whichever is
later. This date shall be referred to as the
date of commencement of project" for the
purpose of this policy. The license shall not

| be renewed beyond the said 4 years period
| from the date of commencement of project.

(Emphasis supplied)

13.

Due date of possession "

.

.29.03.2021

[Caleulated from the date of environmental
clearance + 6-month grace period as per
RERA notification 3 of 2020 on account of
COVID-19]

14.

Total sale consideration

3 27,00,420/

[As per customer ledger dated 07.02.2022
at page 58 of the complaint]

15.

Amount paid by the
complainants

Rs. 27,00,738/-

[As per customer ledger dated 07.02.2022
at page 58 of the complaint]

16.

Occupation certificate

20.04.2021

[as alleged by the respondent at page 2 of
the reply]
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License no. mentioned in sample BBA is
different from license no. in the copy of
occupation certificate attached by the
respondent

17. | Offer of possession 27.04.2021

[pg. 73 of the complaint]
18. | Possession certificate 24.09.2021

[pg. 77 of the complaint]

B. Facts of the complaint

3. The complainant has made the fol}ggiqg_;ubmissions in the complaint:-

a. That somewhere in the monﬁﬁ Fﬁovember 2015, the respondent
through its busmess devel.opment associate approached the
complainant w1th an offel" to ”fnvest and buy a flat in the proposed
project of respondent which the respondent was going to launch
the project namely “GRAND.IVA” in the Sector-103, Gurugram. In
December complainant had a meeting with respondent at the
respondent’s branch office at tower - A, Signature Tower, South
City- 1, Gurgaon-122001 where the respondent explain the project
“GRAND IVA” and highlighted that under project (GRAND IVA)
allotment of apartments shall be done through draw of lots as per
procedure defined under Affordable Housiné&Policy 2013 notified
vide no. PF-27/48921 dated 19.08.2013, respondent represented
to the complainant that the respondent is a very ethical business
house in the field of construction of residential and commercial
project and in case the complainant would invest in the project of
respondent then they would deliver the possession of proposed flat
on the assured delivery date as per the best quality assured by the

respondent. The respondent had further assured to the
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complainant that the respondent has already processed the file for
all the necessary sanctions and approvals form the appropriate and
concerned authorities for the development and completion of said
project on time with the promised quality and specification. The
complainant while relying upon those assurances and believing
them to be true, complainant submit application with respondent
for 2 BHK flat measuring carpet area 605.09 sq. ft. and balcony area
94.45 sq. ft. under draw af lots in the aforesaid project of the
developer and made payment ofapplzcatlon amountof%1,23,392/-
vide Inst no 45828184 dated llth December 2015.

That in the said appllcatlon form the price of the said flat was
agreed at the rate ofX 4 000/ per sq ft. for ¢ carpet area and X 500/-
per sq. ft. for balcony area as mentioned in the said application
form. At the time of execution of the said application form, it was
agreed and promised by the respondent that there shall be no
change, amendment or variationin the area or sale price of the said
flat from the area or the price committed by the respondent in the
said application form or agreed otherwise.

That on 30.05.2016 the respondent issued an offer of allotment
through letter. dated 30.05.2016 in the name of complainant,
respondent offered a residential unit no. 12-203, “Grand IVA”
Sector 103, Gurgaon, Haryana at price of X 24,67,830/-. The said
offer of respondent was accepted by complainant and made the
requisite payment of % 5,21,330/- to respondent through Inst no.
986494543 dated 14.06.2016.
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d. As per affordable housing policy 2013, allotment of flat can only be
done after the "Commencement of Project” respondent raise a
demand of 20% of consideration value by issuing the allotment
letter to complainant on 30t May 2016, complainant while relying
upon respondent and believing that respondent raised this demand
only after commencement of project, complainant paid the demand
raised at the time of allotment of flat by respondent. To the utter
shock and surprise, resp.on‘g%g“gt} on first week of October 2016
informed complainant throtfél;wxemall that environment clearance
of project is obtained-on 2992016, the complainant approached
the respondent and-enqui-i‘eﬁﬁbut.the same, how come respondent
can raised the demand of 20%. of payment without millstone
achievement of the "Commencement of Project” which is contrary
to the advertisement issued by respondent and also divergent from
the payment plan specified under Affordable Housing Policy 2013
notified vide no. PF-27/48921 dated 19.08.2013. Complainant
opposes the paymen£ demands.of the respondent. Complainant's
representative visited the office of respondent on 20.10.2016 to
resolve the issue of unreasonable demand of payments in amicable
manner. Respondent assured complainant that respondent will pay
the interest as per clause 5 (b) at the time of possession for delaying
the allotment of flat and further demands of instalments will be
made in accordance with the Affordable Housing Policy 2013 by
considering the commencement date as 29.09.2016 and project
will be completed within 4 years from the date of "Commencement

of Project" as per the Affordable Housing Policy 2013, but even

Page 6 of 26



irnf

== GURUGRAM

Complaint No. 4263 of 2022

after assurance made to complainant verbally to pay in accordance
to the payment terms specified under Affordable Housing Policy
2013, respondent did not rectify the mistake in respondent's self-
proclaim & arbitrary payment plan and taking advantage his own
wrong, respondent keep on sending the demands for instalment as
per his arbitrary payment plan, which is a unfair and fraudulent
trade practices.

That from the date of submitting application for allotment
11.12.2015 and till 27.04. 2@21 thg respondent had raised various
demands for the payment of mstalments on complainant towards
the sale consideration of. sald ﬂat and the'complainant have duly
paid and satisfied-all those demands as per the Haryana Affordable
Housing Policﬁ 2013 without any default or delay on their part and
have also fulﬁlié_d otherwise also their part of obligations as
narrated in the 'unsigned flat buyers agreement. The complainant
were and have always been ready and willing to fulfil their part of
agreement, if any pending:

That as per bujf-Er’s' agreement dated 24.08.2016, the sales
consideration for said flat was X 24,67,832/- (which includes the
cost of providihg the common facilities) exclusive of service tax and
GST but later at the time of possession, respondent added %
66,326/- in sale consideration without any reason for the same,
which is an illegal, arbitrary, unilateral and unfair trade practice.
That the complainant has paid the entire sale consideration along
with applicable taxes to the respondent for the said flat. The
complainant has already paid X 27,00,738/- towards total sale
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consideration and applicable taxes as on today to the respondent,
as demanded time to time.

h.  That on the date agreed for the delivery of possession of said unit
as per date of booking and later on according to the Haryana
Affordable Housing Policy 2013 is 30.05.2020, the complainant had
approached the respondent and its officers for inquiring the status
of delivery of possession, but none had bothered to provide any
satisfactory answer to the c,{)mp_la_in_ant about the completion and
delivery said flat. The complalnant thereafter kept running from
pillar to post asking for the deIi':zery of his flat but could not succeed
in getting any reliable‘énswer'

i.  That the respondent has acted in a Very deﬁaent unfair, wrongful,
fraudulent manner by not delivering the sald flat situated at the
project “GRAND IVA” Sector-103 Gurugram within the timelines
agreed in the flat buyer s agreement and otherwise.

J. That on 27.04.2021 complainant received an email through which
the respondent has sent an-intimation r.egarding offer of possession
letter dated 24.04._%2021. The offer of possession by the respondent
was an invalid offer of possession because as the respondent sent
offer of possession letter without completing the construction
work at site, and the said offer of possession letter also
accompanied with unreasonable additional demands which are
unilateral, arbitrary and contrary to the guidelines and policy terms
and conditions of Haryana Affordable Policy 2013. Respondent
unilaterally raised a demand of administrative charges ¥ 17,700 /-

advance electricity charges 6,000/-, external electrification
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4,544 /-, water connection charges %3,207/-, and user charges for
operational cost of utility services of 324,325/- and % 4,378/- for
GST thereof while the maintenance is free for five years under
Affordable Housing Policy 2013 and GST is not applicable. The
demand of the said maintenance and GST is illegal which is created
by the respondent /promoter through Skyfull Maintenance

Services Pvt. Ltd., a prombtef%‘sgroup company. The promoter is

trying to extort hard earned- ' 'ney of the low-income group flat
buyer including complamant by making such illegal and unjust
demands. The said demands are“‘illegal & contrary to the provisions
of Affordable’ Housmg Pohcy 2013 and clear violations.
Complainant opposed all-the illegal demands of respondent and
under protest m,ade the payment of all unjustified demands of
respondent in want of taking the pds_session of the said flat, but
even after paying +all “aforesaid. payments on 28,052021,
respondent sent email - 24112021 to take the physical
possession of the flat. |

k. Thaton14.12.20 2§i com%f)l;ﬁinant?Wrote an email inform respondent
that respondent iscreating anomaly by delaying the possession and
by imposing unilateral, arbitrary and unjustified charges which are
not specified in buyers agreement and Affordable Housing Policy
2013, complainant also urge respondent to compensate the
complainant for delay possession charges at the rate of interest
specified in RERA Act 2016. Complainant makes it clear to

respondent that, respondent should refund the excess amount
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complainant for delay possession interest, otherwise complainant
will approach the appropriate forum to get redressal.

. Thaton 19.12.2021 respondent gives the physical handover of said
flat to complainant, which complainant accepted under protest, as
the respondent did not refund the excess payment charged from
complainant till that time. |

m. That after taking possession of flat on 19.12.2021 under protest,
complainant wrote email on 22122021 to respondent to in draw
attention of the respondeﬁt 'to.{v\é‘rds incomplete and the pending
construction work of, the pro;ect ‘The complainant demanded
credit of Input fax: credlt mteresf for delay’ed possession period as
per RERA Act 2016 andiurges respondent to withdraw such
unreasonable &d;\mands and fti_lﬁl the obligation of providing and
earmarked two wheeler scooter parking space as prescribed in
policy. As on 22.12.2021 the respondent did not completed the
construction activities at project site. Complainant's representative
visited the flat on 22,12.2021 and found that respondent did not
made the arran'gementg of two wheeler parking, instead
respondent creaté‘ extra flats in'the place of proposed stilt two
wheeler parking area, which is a gross violation of Haryana
Affordable housing policy,2013.

n. That the cause of action accrued in favour of the complainant and
against the respondent on 11.12.2015 when the complainant had
submitted an application for the said flat and it further arose when

respondent failed /neglected to deliver the said flat on proposed
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subsisting on day-to-day basis.
C. Relief sought by the complainant:
4. The complainants have sought following relief(s)

a. Direct the respondent to pay DPC till date of delivery of possession.

b. Direct the respondent to pay interest to complainant in pursuit of
clause 5(111)(B) of Affordable housing policy for delay in allotment
of said flat to complamant

c. Direct the respondent ta pay mterest on payments taken by
respondent from complamant pnor to the due date as specified
under affordable “husing policy '2013. “Respondent collected
payments prior to-the due dates by implementing a self-proclaim &
arbitrary paymnt plan which is divergent from payment plan
specified under pgllcy, 2013. |

d. Direct the respondent to earmarked two-wheeler parking in the
project.

e. Direct the respondent to. refund administrative charges of
%17,700/-. ¥ / H

f.  Direct the respondent to refund advance electricity consumption
deposit charges 0f36,000/-.

g. Direct the respondent to refund external electrification charges of
%19,557/-.

h. Direct the respondent to refund for interest free security deposit of
315,000/-.

i. Direct the respondent to refund meter connection charges of
34,544 /-.
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k. Direct the respondent to refund for maintenance or operational
cost of utility services of X 28,703 /-.
. Direct the respondent to construct community sites as per
guidelines of policy, 2013.
m. Cost of litigation-X 55,000 /-.
5. On the date of hearing, the aut]10’rity explained to the respondent/
promoter about the contravenUons as alleged to have been committed

% %
in relation to section 11(4) (a) of the act to plead guilty or not to plead

guilty. /0 7t
D. Reply by the respoﬁode-‘nf: o
6. The respondent has contested the complaint on the following grounds:
a. That the complaint had applied for allotment of flat under the
Affordable Housing Policy 2013 where“inn allotment was made on
30.05.2016. That the aIl«b’tfnent was subject to payment schedule
which is time linked and independent of status of the constructions.
b. That the approval of ti’i'e Directorate of Town & Country Planning
was received _vide 'apﬁrbiral' dated.11.05.2016 while the
environment ‘clearance. was received vide approval dated
29.09.2016.
¢.  That the occupancy certificate for the building was received on
20.04.2021 and accordingly offer of possession was made to the
complainant.
d. That the possession of the flat was subject to force majeure events,

and it is respectfully submitted the project has been delayed on
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control of the respondent. It is submitted that the project has been

delayed on account of following force majeure events:

i. The novel coronavirus had been declared as a pandemic by
World Health Organization. Following the declaration of the
World Health Organization, the Ministry of Home Affairs,
Government of India vide notification 40-3/2020-DM-I(A)
dated 24.03.2020 under the Disaster Management Act, 2005,
had imposed lockdown for Whole of India for 21 days with effect
from 25.03.2020.

ii. That further Ministry of Finance vide office memorandum no. F-
18/4/2020-PPD/ dated 13.05.2020 rtecognized that given the
restriction placed on the goods services and manpower on
account of the lockdown 31tuatlon prevallmg overseas and in
the country in terms of the gul__delmes issued by the MHA under
the DM Act 2005, /.

iii. That it is respectfully-submitted to the Hon'ble Haryana Real
Estate Regulatory Authority vide order no.9/3-2020
HARERA/GGM (Admn.) dated 26.05.2020 extended the date of
completion for all Real Estate Projects registered under Real
Estate Regulation and Development Act, where completion
date, revised completion date or extended completion date was
to expire on or after 25% of March, 2020 automatically by 6
months, due to outbreak of the COVID -19.

a. Moreover, itis pertinent to mention that the agreement of sale notified

under the Haryana Real Estate (Regulation and Development) Rules,
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2017 categorically excludes any delay due to “force majeure”, court
orders, Government policy/ guidelines, decisions affecting the regular
development of the real estate project. That in addition to the
aforesaid period of 9 months, the following period also deserves to be
excluded for the purpose of computation of period available to the
respondent to deliver physical possession of the apartment to the
complainant as permitted under the Haryana Real Estate (Regulation

and Development) Rules, 2017

i.  Order dated 8th of November 2016 passed by National Green
Tribunal completely prohlbmng the carrying on of construction
by any person, prlvate or government authority in the entire NCR
till the next date of hearmg '

ii. Haryana State_ Pollution Control Bo'ard, Panchkula had passed
the order da-ted 29% of October 2018 in furtherance of directions
of Env1r0nment§ qulutmn (Preventmn and Control) Authority
dated 27t of Gctober 2018 all consrrucnon activities involving
excavation, civil construcnon feXcludmg internal finishing/work
where no -_constructhn_- ‘rnatenal was used) were directed to
remain closed in Delhi and other NCR Districts from 1st to 10t
November 2018.

ili. ~ Commissioner, Municipal Corporation, Gurugram had passed
order dated 11% of October 2019 whereby construction activity
had been prohibited from 11t of October 2019 to 31st of
December 2019.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be
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decided on the basis of these undisputed documents and submission
made by the parties.

8. The complainant and the respondent submitted the written submission
in the authority dated 27.07.2023 & 19.05.2023 respectively.

E. Jurisdiction of the authority

9. The application of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter&lsyrlsdlctlon to adjudicate the present
complaint for the reasons given "bélm:vw
E. 1 Territorial ]urlsdlction

10. As per notification no. 1/92/201’7 ﬁ‘EP dated 14.12.2017 issued by
Town and Country li?l_anmng Department, the ]unsdlctlon of Real Estate
Regulatory Authoril;yj Gtirugram: shall be entire Gurugram District for all
purpose with offices situated in Gurugram: In the present case, the
project in question is situated yvithinfthe pianning area of Gurugram
District. Therefore, this fauthoritjv has.complete territorial jurisdiction to
deal with the present complaint.
E.Il  Subject matterjprlsdlction 1

11. Section 11(4)(a) of the Act, 2016 prov1des that the promoter shall be
responsible to the allottee as per agreement for sale. Section 1 1(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
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or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to
be decided by the adjudicating off_ir:‘e_r. if pursued by the complainants at

a later stage.

Lot
LA g

Findings on the relief sought by the complainants.

F.I. Direct the respondent-to:pfaj_r DPC till date of delivery of possession.
In the present complaint, the complainants intend to continue with the

project and is seeki_ngf"d_élay possession charges interest on the amount
paid. Proviso to se‘cti’on& 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the-handing over of possession, at
such rate as may be prescf'i!;e_d andithas been prescribed under rule 15
of the rules:

“Section 18: - Return of amount and compensation

18(1). If the promater fails.to.complete or.is unable to give possession
of an apartment, plot, or building. -

(a) i
n accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b)  duetodiscontinuance of his business as a developer on account
of suspension or revocation of the registration under this Act or for
any other reason,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect
of that apartment, plot, building, as the case may be, with
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interest at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

(Emphasis supplied)
14. As per affordable housing policy, 2013:

“In absence of execution of the agreement under Affordable housing
project, the possession clause given under the Affordable Housing
Policy 2013 would prevail. Sect{on o (Jv) of Affordable housing policy
2013 which provides as under'"‘ !

s‘;‘s};‘;‘;‘:
Section 1 (iv)

...-J!‘:

All such projects shall be requ;red tobe necessarily completed within
4 years from the approval of bgll’dm’g plans or grant of
environmental deamnce, whwhever is later. This date shall be
referred to as the date of commencement of project" for the purpose
of this policy. Thelicense shall not be renewed beyond the said 4 years
period from the date of commencement of project.”

15. At the outset, it is relevant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to all kinds
of terms and conditions of this agreement and application, and the
complainants not being ‘in default under any provisions of these
agreements and compliance .with.all .provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favor of the promoter and against the
allottee that even a single default by the allottee in fulfilling formalities
and documentations etc. as prescribed by the promoter may make the
possession clause irrelevant for the purpose of allottees and the
commitment date for handing over possession loses its meaning. The
incorporation of such clause in the buyer’s agreement by the promoter

is just to evade the liability towards timely delivery of subject unit and
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is just to comment as to how the builder has misused his dominant
position and drafted such mischievous clause in the agreement and the
allottee is left with no option but to sign on the dotted lines.

16. Due date of handing over possession and admissibility of grace
period: The promoter has proposed to hand over the possession of the
said flat within a period of 4 years from the date of approval of building
plans (11.05.2016) or grant. of environment clearance, (29.09.2016)
(hereinafter referred to as the "Commencement Date”), whichever is
later. The period of 4 yearsis calculated from environment clearance i.e.,
29.09.2016 being Iater The perlod of 4 years expired on 29.09.2020. The
respondent has sought further. extension of.a period of 6 months on
account of Covid-19 (af’ter the-expiry of the said time period of 4 year)
but there is no prm;-i;io;l in-relation to grace period in Affordable Group
Housing Policy, 2013, Since the period of 4 years expires on 29.09.2020
the authority after considering the facts and circumstances of the case
and acting under its notification-no. 9/3-2020 HARERA/GGM(Admn)
dated 26.05.2020 hereby allows the 6 months grace period over and
above the 4 years. Therefore, the due date of handing over possession is
29.03.2021.

17. Admissibility of delay possession charges along with prescribed
rate of interest: The complainants are seeking delay possession
charges for the delay in handing over the possession at the prescribed
rate of interest. However, the allottees intend to continue with the

project and are seeking delay possession charges in respect of the
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subject unit with interest at prescribed rate as provided under rule 15

of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
(1)  For the purpose of proviso to section 12; section 18: and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix from

time to time for lending to thege eral pubhc
The legislature in its wisdom m h e'i.subordmate legislation under the

provision of rule 15 of the rules, has determlned the prescribed rate of
interest. The rate of mterest so determined by the legislature, is
reasonable and if the sald rule is followed to,award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the margmal cost oflendmg rate (in short, MCLR) as on
date i.e, 16.02.2024 'is 8. 85% Accordmgly, the prescribed rate of
interest will be marginal costof lending rate +2% i.e., 10.85%.

On consideration of the ;documents.-availalale-_on record and submissions
made regarding contravention of provisions of the Act, the authority is
satisfied that the respondent is in contravention of the section 11(4)(a)
of the Act by not handing over possession by the due date as per the
agreement. By virtue of affordable housing policy, 2013, the possession
of the subject apartment was to be delivered within 4 years from date of
building plan approval or environment clearance whichever is later. The
period of 4 years is calculated from environment clearance i.e.

29.09.2016 being later. The period of 4 years expired on 29.09.2020. As
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far as grace period is concerned, the same is allowed for the reasons
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quoted above. Therefore, the due date of handing over possession is
29.03.2021. Accordingly, the non-compliance of the mandate contained
in section 11(4)(a) read with proviso to section 18(1) of the Act on the
part of the respondent is established. As such the allottee shall be paid,
by the promoter, interest for every month of delay from due date of
possession ie., 29.03.2021 till the date of offer of possession i.e.,
27.04.2021 plus two months whlch comes out to be 27.06.2021, at
prescribed rate i.e., 10.85 % p! a.as per proviso to section 18(1) of the
Act read with rule 15 of the rules \

F.IL Direct the respondent to pay 1nterest to. complainant in pursuit of
clause 5(111) (B) of Affordable housing policy for delay in allotment
of said flat to complainant.

21. The above relief is neither pressed in the pleadings nor during the
course of arguments accordlngly, the authority cannot deliberate upon
the said relief. |

F.IIL Direct the respondent to pay interest on payments taken by
respondent from complainant prior to the due date as specified
under affordable housing pelicy 2013. Respondent collected
payments prior to the due dates by implementing a self-proclaim
& arbitrary payment plan which'is divergent from payment plan
specified under policy, 2013.

22. The authority while going by the statement of account dated 07.02.2022

attached by the complainant observes that the complainant has not paid
any payment prior to the due date and the respondent raised the
demand as per the time linked plan as prescribed under policy, 2013.
Accordingly, the said relief stands redundant in view of the findings
given above.

F.IV. Direct the respondent to earmarked two-wheeler parking in the
project.
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Clause 4(iii) (b) of the affordable policy, 2013 states that only one two-
wheeler parking site shall be earmarked for each flat, which shall be
allotted only to the flat owners. The parking bay of two-wheelers shall
be 0.8m x 2.5m unless otherwise specified in the zoning plan.
Accordingly, the respondent is directed to earmark one two-wheeler
parking space to the complainant in the project.

F.V.Direct the respondent to refund administrative charges of317,700/-
The authority has already deal:t-:.w;igh%;he_ above charges in the compliant
bearing no. CR/4147/2021 ntled ég;;wneet Choubey V/S Pareena
Infrastructure Private Limited Wheféin the authority has held that a
nominal amount of “X15000/- could  be charged by the
promoter/developer;f(;r _a}ly s;ié'h éi{ﬁéhses which it may have incurred
for facilitating the said transfer as has been fixed by the DTP office in this
regard. In the presenfmatter the respondent has demanded an amount
of ¥ 17,700/~ which ‘includes administrative charges i.e., 315,000/-
including applicable taXé_§ 32,700 /~.Accordingly, the respondent is right
in charging the said amount.

F.VL. Direct the respondent to refund advance electricity consumption
deposit charges 0f 6,000 /-
The authority has already dealt with the above charges in the compliant

bearing no. CR/4147/2021 titled as Vineet Choubey V/S Pareena
Infrastructure Private Limited wherein the authority has held that the
charges under this head are being demanded so that the allottee(s)
should have power connection in his/ her unit at the time of possession
and that amount should be adjusted in the electricity bill as per the

consumption of power.
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F.VIL. Direct the respondent to refund external electrification charges of
$19,557/-.
26. The authority has already dealt with the above charges in the compliant

bearing no. CR/4147/2021 titled as Vineet Choubey V/S Pareena

Infrastructure Private Limited wherein the authority has held that the

Complaint No. 4263 of 2022

colonizer would provide the detail of expenditure to the complainant(s)
and they can verify the same from DHBVN, if required. Thus, when the
claimant(s) agreed to pay charges-under this head on the condition of
the promoter providing the deta;ls of expendlture to them and the same
to be verified by them, then prometer can legally charge the same from
them.

F.VIIL Direct the respondent to refund for interest free security deposit
0of ¥15,000/-. -

27. The authority has already dealt with the above charges in the compliant
bearing no. CR/4147/2021 titled as Vineet Choubey V/S Pareena
Infrastructure Private I.imited wherein the authority has held that the
promoter may be allowed"to collect a reasonable amount from the
allottees under the head “IFSD”. -However, the authority directs and
passes an order that the promoter must keep.the amount collected
under that head in a fseparaté"bank account and shall maintain the
account regularly in a'very transparent manner. If any allottee of the
project requires the promoter to give the details regarding the
availability of IFSD amount and the interest accrued thereon, it must
provide details to them. It is further clarified that out of this IFMS/IFSD
account, no amount can be spent by the promoter for the expenditure
for which he is liable to incur/discharge the liability under section 14 of

the Act.
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FIX. Direct the respondent to refund meter connection charges of
34,544 /-,
F.X. Direct the
3,207/-.
The authority has already dealt with the above charges in the compliant

bearing no. CR/4147/2021 titled as Vineet Choubey V/S Pareena

Infrastructure Private Limited wherein the authority has held that the

respondent to refund water connection charges of

promoter would be entitled to recover the actual charges paid to the
concerned departments from the complainant/allottee(s) on pro-rata
basis on account of electricity connection, sewerage connection and
water connection, etc,, i.e., dep:éhﬁing upon the area of the flat allotted
to the complainant vis-a-vis thg_.a}rea of all the flats in this particular
project. However, the complainant(s) would. also'be entitled to proof of
such payments to the concerned department along with a computation
proportionate to the allotted unit, before making payment under the
aforesaid heads. The model of the digital metersinstalled in the complex
be shared with allottee(s) 'so that they could verify the rates in the
market and the coloniser.

F.XI. Direct the respondent to refund for maintenance or operational
cost of utility services of ¥ 28,703 /-.
The respondent in the present matter has charged operational cost of

utility of 28,703 /-.Moreover clause 4(v).ofthe policy, 2013 talks about
maintenance of colbny after completion of project: A commercial
component of 4% is being allowed in the project to enable the coloniser
to maintain the colony free-of-cost for a period of five years from the
date of grant of occupation certificate, after which the colony shall stand
transferred to the “association of apartment owners” constituted under

the Haryana Apartment Ownership Act 1983, for maintenance. The
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coloniser shall not be allowed to retain the maintenance of the colony
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either directly or indirectly (through any of its agencies) after the end of
the said five years period. Engaging any agency for such maintenance
works shall be at the sole discretion and terms and conditions finalised
by the “association of apartment owners” constituted under the
Apartment Ownership Act 1983. As per the clarification regarding
maintenance charges to be levied on affordable group housing projects
being given by DTCP, Haryana vide clarification no. PF-27A/2024 /3676
dated 31.01.2024 it is very cleaﬁy: 'f;ientioned that the utility charges
(which includes electr1c1ty blll water bill, property tax waste collection
charges or any repair 1n51de the 1nﬂlvidﬁalﬂat etc.) can be charged from
the allottees as per consumptmns Accordmgly, the respondent cannot
charge maintenance charges/ utility charges from the complainant and
the respondent is dlrected to refund the amount.of 328,703 /-

FXIL Direct the respondent to construct community sites as per
guidelines of policy, 2013.
30. The DTCP, Haryana inspects whether the said project is constructed as

per the building plans and thereafter, the occupation certificate is
issued. Since in the present matter the respondent has received an
occupation certificate of the community building w.r.t. the said project
on 20.04.2021 therefore, the complainants may approach the
department for any grievance if the said sites are not constructed as per
the approved layout plans.
F.XIIL Cost of litigation-% 55,000/-

31. The complainant is claiming compensation in the above-mentioned
reliefs. The authority is of the view that it is important to understand
that the Act has clearly provided interest and compensation as separate
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entitlement /rights which the allottee can claim. For claiming
compensation under sections 12, 14, 18 and section 19 of the Act, the
complainant may file a separate complaint before Adjudicating Officer
under section 31 read with section 71 of the Act and rule 29 of the rules.
Directions of the authority

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promute&_as_ per the function entrusted to the

authority under section 34(f): '

a. Therespondentis dlrected to pay mterest at the prescribed rate of
10.85% p.a. for every month of delay from\due date of possession
ie., 29.03.2021 tll the date of offer of possession i.e., 27.04.2021
plus two months which comes out to be 27.06.2021.

b.  The rate of interest chargeable from the allottee by the promoter,
in case of default shall be charged at the prescribed rate i.e. 10.85%
by the respondent/i;romoter which.is the same rate of interest
which the promoters shall beﬂl;iable to pay the allottee, in case of
default i.e., the delayecl possessmn charges as per section 2(za) of
the Act. \

¢.  The respondent is directed to refund the amount of X28,703/-
charged on account of maintenance or operational cost of utility
services.

d. The respondent shall not charge anything from the complainants
which is not the part of the agreement or the AHP, 2013. However,
holding charges shall not be charged by the promoters at any point
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of time even after being part of agreement as per law settled by

Hon'ble Supreme Court in civil appeal no. 3864-3889/2020.
33. The complaint stands disposed of.

34. File be consigned to registry.

P

}én@%ﬂu@mra)

Member
Haryana Real Estate Regulatory Authority, Gurugram

£
ho_ mell

Dated: 16.02.2024 A5 ATl
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