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BEFORE THE
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HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Comolaint no. : 5e65 /2022
Date of filing comP!4gt: 20.09.2022
First date of hearlngi t8.0L.2023
Date of decision : 03.0L.2024

Complainants

Versus

--lhri Ashok Sangwan

_--.-.-1-

Member

Member

PPEARANCE:

hri Sukhbir Yadav Advocate

hri Harshit Batra Advocate

ORDER

he present complaint has been filed by the

mplainants/allottees under section 31- of the Real Flstate

Regulation ancl Development) Act, 2016 (in short, the Act) read

with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 [in short, the Rules) for Violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed that

TT""rprri** f+-
I o::r:-1d-ent 

j

Sheoraj Singh and fitender Singh

Resident of: House no. 330, 2no Floor, Block

D, Sushant Lol<-2, Sector 56, Gurugram

12201,1..

M/s Shree Vardhman Infra Heights Pvt ['td

Regd. office: 302, 3'd Floor, Indrapral<a.sh

buiiding, 21 barakhambha road, New Delhi-

110001.

hri Vijay Kumar GoYal
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HARER$'
GURUGRAM

complaint No. 5965 of 2022

promoter shall

ponsibilities, and fun

be responsible for all obligations,

ons under the provisions of the Act or

rules and regulatio made there under or to the allottee as

r the agreement for le executed inter se"

A.U it and proiect-re details

particulars of the P ject, the details of sale consideration, the

unt paid bY the co plainant, the date of proposed handing

r of the possession, and the delay period, if any, have been

led in the following ular forrn:

al

o'

d

"Shree Vardhman Victoria", village

BadshaPur, Sector-70, Gurugram
Name of

t0.9687 acres

Group housing colonYNature
project

103 0f 2010 dated 30.11.2010DTCP license
and validity st

Dial Softek Pvt. Ltd. and othersName of licen

Registered

Registered vide no. 70 of 2t117 dated

18.08.2017.

Valid upto 31.L2.2020

not registered

404, Tower-E,4th floor

[As on page 53 of comPlaint)
Unit no.

1950 sq.ft. [suPer-area)
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Particulars Details

1.

2. Project area

3.

+)

sf

6.

-1.

E. Unit [rea



UAREt]&
GURUGRAM

)omprlaJ nt No. 596!i of 2022

3 of'cc mplaint)admeasuring [As on page

/1 oli c< mplaintJ
9. Date

endorsement

[From origir
allottee to t
complainants)

rf

al
le

23.04.2015

(As on page

1 0 Date of executi
of FIat bu
agreement w
original allottee

)n
er
rh

20.03.201.5

[As on page 50 ofcomplaint'f

1 Date
commencemenl
construction wt

in tower in wh
apartment
complainants
situated.

ofl
of
rrk
ich
of
is

omplaint)

he Flat is likelY
period of fortY

be
(40)

of of
inwhich Flat

race period of
of sanction a

i plans and all
force maieure int

6)
the

ms from anY autht
ding materials or o

agency/workforce
the control of Cot

ond

)ayments bY the
No claims bY

'r(s)
/of
the
the
the

tof
of

n shall be

elay in handing
: of said reasons.

greement, the
issuance

t/part
t certificate of the said
'hall be deemed to be the

rc compqnY on comqletion

1 Possession clau SC Clause 1a(a)

The Constructior' of
a

is 'Iocated with o' g
months, on receiPt
building Plans/rettist
approvals subiect to .

any restroins/ restrictit
n o n - av a il ab il itY of b u il'
with consffuctiort
circumsto nces b eY' ctnd

and subject to timelY tr
in the soid Com,Plex.

damages/comPensotio
Company in case a'f d

possession on accounl
purposes of this A1

applicotion for
occupancY/comPletior

I occupa ncy / co mPletiot

I Complex or the Flat s

I drt, of completion, Tt,
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3.

LIABEB&
GURUGRAM @,h,rt^,".sq6;ionl

of construction shall issue a final call notice to

the Buyer(s), who shall remit all dues within

thirty (3) days therectf and take possession of
the Flat after execution of Sale Deed' lf
possession is not take'n by the Buyer(s) within

thirty (30) days of offer of possession, the

Buyer(s) shatl be deemed to httve taken

possession for the purposes of this Agreement

and for the purpo:;es of payment of the

maintenance charge:;, taxes, property tax or
any other tax imposalile upon the Flot.

13 Due date
possession

o' I oz.oa.zoll '"t1;;;.rn.,,thedateor 
1

I .ommencement of construct.ion worB

I of to*.. in whir:h apartment of

I 
comnlainants is situated)

1t Basic s

consideration
Ie Rs. l-,03,15,500/-

[Page 54 of conrPlaint)

1I Amount paid
the complainan

by
S

Rs.1,0 1,97 ,17 4 / '

fPage BZ of rePl'Y)

1t Offer
possession

of 25.05.2023

(As on page 23 r>f rePlYJ

1 Occupation
certificate

05.05.2023

(As on page 20 ol'rePlY)

F rcts of the comPlaint

re said proiect of thr

rars the registration

spondent sent variot

rstomer ledger to the

rit as on 1L.09.20t4 e

,wzlrds the concerned

r Mr. Rohtash (Erstu

respondent, "shreel Vardhman Victoria"

no. 70 of 2017 darted 18.08.2017. 'l'he

s communications through letters and a

erstwhile allottee towards the concerned

sking for making pa'Fments of instalments

unit. When it becarne financially difficult

hile allottee) to mahe timely payments ol
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$k ounttGRAM

4.

instalmentoftheconcernedunit'heexpress;edhisdesireto

ffansferthesaidunitinfavourofhisknow,trcontact,i.e'the

complainants.onceMr.Rohtashandthecomplainantscametoa

mutualunderstanding,anagreementtosellclatedl6.03.20:[5was

executed between Mr. Rohtash and the complainants, whereby Mr.

Rohtashsold/transferredthesaidunitinfavourrrfthe
.ornhrrnants at a total cost of Rs' 1'L3'73'000/-'

It was noted in the said agreement to sell thilt the complainants

hadalreadypaidallamountofRs.20,26,850/-arrdhadfurther

ed to make a payment of Rs'32 '54'4OO f 
- to the respondent on

beh lfofMr.Rohtashwhowillgettheunittransferredtothe
plainantsbyl5.0a,20l5.ThesaidunderstandingwasVery

5,

CO

m

in

res

R

CO

Th

expressed to the responderrt vide an "Application for change

ight to purchase the property" which was issued to the

ndentunderthesignaturesoftheerstwhileallotteel,i.e.Mr.

tash and the signatures of the nominee/transleree[s)' i'e'' the

plainants herein'

twhiletheprocessoftransferoftheunitwasunder.way,the

pondent got a flat buyer's agreemen't' dated 20'03'2015

ted in favour of the erstwhile allottee i'e' Mr' Rohtash' with

---- ^f'+l^^
endorsementstatingtransferofthesaidunitinfavourofthe

plainants.Thesaidagreementdated20.tJ3.2Ol5wasexecuted

.purchaseoftheunitbearingno.404jirrtorverE}ravingan

proximatesuperareaoflg50sq.Ft.atthebasepriceofRs.

ex

a

C

fo

1,

A6. tfre said agreement,

months from the date

the flat was to be

of commencement of
of

40

Page 5 of 33



7.

B.

9.

10. T

HARER&
GUl?UGRAM Complaint No. 5965 of 20ZZ

struction of the particular tower/block in which the flat is

I

07

CO

ted. As per the knowledge of the complainants, the

struction of tower E began on 07.05.20L4. Therefore, the

CO

CO

T

d

fl

pondent was suppoted to complete the concerned unit by

09.2017. Even if the 6 months grace period is taken into

ideration, the concerned unit was supposed to be completed

07.03.201,8.

complainants in order to arrange for f'unds of the flat got a

se loan sanctioned from State Bank of Incliia of Rs. 7 4,t12,000 /.

complainants even deposited the intelrest amount of Rs.

t 0,405/- towards the said flat to the respondent. The

plainants thereafter vide cheque dated 1.1,.04.20L5

nsferred an amount of Rs. 32,54,401/- towards the then

ance amount payable to the respondent.

ereafter, the erstwhile allottee, Mr. Rohtash issued a letter

5

Qr

in

al

C

1,1,.04.2015 to the respondent for change in the right of the

allotment/ownership. Vide the said letter', Mr,

rmed the respondent that a total sum oll Rs.

y been transferred to the respondent

plainants' names be replaced with his name

said flat.

respondent thereafter provided

stomer ledger as on 13.06.2015 for

arge wise transactio( details under

id ledger, only an amount of Rs.

Rohtash further

53,81,25L/- has

and that the

as nominees of

the complainants with a

the allotted flat containing

various head. As per the

2108/- stood balance as

terest'.
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t1,. T

t2.

13.

HARER,q

GURUGllAM Complaint No. 5965 of 2022

respondent issued a letter dated 25.06.2015 to the

co plainants containing a statement of account of the

nsactions concerning the said flat along rnrith the construction

ates in the form of photographs. As per the said statement of

unts, only an amount of Rs. 2,91,654/- had become due on

is of the fresh call of instalment which was payable by

1

T

w

T

1

a

2

p

07.201,5.

respondent thereafter issued a letter dated 08'07.2015

erein the respondent assured that the poss;ession of the flat will

provided to the complainants before time i.e' before

pletion of 40 months from 20.03.20L5, which ended on

.07.201.8. The resporldent. further assured that construction

gress will be provided at the beginning of every month to the

plainants. Another such similar letter dated 23.07.2016 was

red by the respondent with the complainants.

ereafter in |anuary 2020, the respondent issued a letter dated

.01,.2020 stating that the project is undergoing finishing work

tl is almost complete. Vide the said letter, the respondent again

ve false assurance that the tower E, i.e. the tower containing the

t of the complainan[s will be handed over by the end of

mber 2020. Since the said events happened before the

position of nationwide lockdown due to covid-19 pandemic, the

spondent in all reasonableness was late in handing over the

ssession of the concerned unit. In the said letter, the respondent

not mention about any further payments to be made by the

D

ir

mplainants.
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1,4.

15. T

16.

Th

to

HARER&
GUl?UGRAM Conrplaint No. 5965 of 2022

t the respondent vide letter dated 1,5.09.2021 communicated

e complainants that five towers [A, B, C, H, I) of their proiect

ree Vardhman Victoria' are completed wh,ereas the remaining

ers, i.e. D, E & F ["E" being the tower containing the

plainant's flat) will be completed within 6-8 months. The

pondent till date never mentioned about IIEC and FFC charges

paid by the complainants, vide the said letter the respondent

in gave false timelines of handing over the possessi,on of the

cerned unit to the complainants.

t thereafter, despite the complainants making timely

ments of all the dues aS accrued fronn tirne to [ime, the

ndent instead of making good for the losses faced by the

plainants on account of delay in handing over the possession,

t a letter dated 01,.03.2022 demanding an amount of Rs.

1,063.75/-. Out of the said amount demanrded, an amount of Rs.

0,000/- was demanded towards EEC [External Electrification

arges) which was already a part of the IDC [lnternal

elopment ChargesJ as already claimefl by the respondent.

ese extra unlawful Sums of money are being charged by' the

pondent only with the motive to siphon off money from the

mplainants and similar other allottees.

t, despite the complainants objecting to this unjustified

mand of money towards EEC, the respondent thereafter sent

other letter dated 19.04.2022 making another demand of

ditional amount of Rs. 5,61,063.33/- apa.rt from the previous

mand of Rs. Rs. 9,51,063.75/-,thererby making a total

justified demand of Rs. 1,4,92,627.06/- tovrrards the said unit.

'S

to

CO

to

ag

t

t

9,

3

C

d

a

a

d

u
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17. Th

all

C.R
18.

D.

1,9.

HARER&
GURUGl?AM

t such an inordinate delay in delivery of ;

ttee is an outright vidlation of rights of the a

p visions of RERA Act as well as the ul

een the complainants and the respondent[.

ief sought by the complainants:

e complainants have sought the following reli

Direct the responflent to handover p

aforesaid unit in habitable condition

conveyance deed in favouriofiomplainants.

Direct the respondent to'pay tnterest on d

at the rate determined by this Hon'ble A

month of dellay from due date of prr:ss

handing over of possession.

Direct the respondent to pay the balan

complainants after setting-off the last clsm

future demands that may arise under tlhe

agreement.

Restrain the respondent from raising any

the terms of the flat buyer's agreement.

ply by the respondent.

e project in question i.e., "Shree Vardhman

eloped by the respondent in Sector-70, G

er a License issued by the Director T

nning Haryana under Haryana Developmr:n

ban Areas Act, 1.975.It is clarified that ther afr

n granted to M/s Santur Infrastructures

R

T

d

u

P

U

mpany having its registered office at E-6, Cl

Page 9 of 33
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rossession to the

lottees under the

ment executed

f'[s):

ssession of the

nd execute the

layed possession

thority for every

ion till actual

amount to the

nd including any

rms of flat buyer

demands outside

Victoria" is being

rugram, Haryana

wn and Country

and Regulation of

resaid License has

rivate Limited, a

ter Kailash-1, New



20.

27.

Complaint No. 5965 of 2022

D

en

ri

b

T

B,

T

a

N

22. T

p

p ject

collaboration wifh the landowners with whom Santur has

into a collaborafion 
"g..ement 

qua development of the

in question. Subsequently, Santur entered into an

HARTR&
GUt?UGRAM

hi in

ered

ag ment with the respondent whereby Santur assigned all its

ts of the development, construction, marlileting and sale of the

It-up area in the project in question.

first phase of the project consisting of rersidential towers - A,

C, H, I and basement had been completed and ready to be

pied. An application for grant of occupation certificate ("OC")

the said Ist phase was filed with the Director Town and

ntry planning Haryana on 23/02/2021. The Department of

and Country Planning Haryana allowed the said application

on 13/07 /2022 granted OC for the said phase vide its memo

. ZP - 686 /AD [RA) / 2022 / 2a07 7 dated 13 / Ct7 / 2022.

at the second phase of the project consisting of residential

ers - D, E, F has also been completed and ready to be occupied.

application for grant of occupation certifir:ate qua the said IInd

ase was filed with the Director Town and Country planning

ryana on 22/09/2022 and the Depaltment of Town and

untry Planning, Haryana allowed the said applicatir:'n and on

/05/2023 granted the oc for the said ph;rse vide its Memo No.

-686-Vol.-llllD(RA) /2023 /13044 dated 0t; /05 /2023.

at consequent to grant of OC, the respondent started the

'ocess of delivering possession of the flats in those towers to

eir respective allott$es. Many allottees have already taken

ssession of their respective flats.
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23. Th

24.

25. T

26.

HARER&
GURUGRAM Complaint No. 5965 of 2022

no

o

CA

t a flat buyer agreement dated 2010312015 was executed in

ect of flat E-404 between Mr. Rohtash and respondent. The

agreement was further endorsed in the name of complainants

23/04/201,5 on the request of the complainants and the

inal allottee.

t the respondent vide its letter dated 25/05/2023 offered

ession of the flat in question i.e., E-404 to the complainantsp

a

in

ling upon them to clear the outstanding dues as mentioned in

A ndixes A, B & C attached to the said letter and to take

ssion after getting the conveyance deed registered in his

fa r. However, the complainflnt did not respond to the said offer.

t the payment plan' opted for payment of the agreed sale

sideration and other charges was a construction linked

ment plan. The respondent from time to time raised demands

per the agreed payment plan, howe'uer the complainant

mitted severe defaults and failed to make: the payments as per

agreed payment plan, despite varitlus call letters and

inders from the respondent.

e agreed total cost of the flat including BSP, additionerl charges

d taxes is Rs. !,28,70,209/- the detailed'breakup is ntentioned

the offer of possession sent to the complainant. The aforesaid

a ount does not include the maintenance related charges as

tailed in appendix C of the offer of possession letter, the stamp

ty and registration-related charges and tkre interest payable by

complainants on account of late payments and the same are

parately payable by the complainants.
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HARTRE
GURUGt?AM Complaint No. 596,5 of 2022

27. the complainants have paid a total amount of Rs.

L,97 ,17 4/- out of which Rs.92,40,675.43 has been paid towards

ic cost, PLC floor, covered car parking, Club membership and

9,56,498.57 /- has been paid towards EDC & IDC, service tax,

the said agreement no definite or firm date for handing over

session to the allottee was given, Horn,evet', clause 14 (a)

vided a tentative period within which the projectffl;tt was to

completed and application for OC was; to be made to the

petent authority was given' As the possession was to be

ded over only after receipt of 0C from DTCP Haryana and it

s not possible to ascertain the period that DTCP, Haryana

ld take in granting the OC, therefore the period for handing

r of possession was not given in the Agreement.

e tentative period ii.€, 46 months for the completion as

icated in the flat buyer agreement was to commence from

mencement of construction of the tower/block in which the

t was located on receipt of sanction of ttre building plans/all

er approvals. The last approval required fbr commencement of

nstruction being "Consent to Establish (C|TEJ" was granted to

project on 12/07/201,4 by Haryana State Pollution Board.

er receipt of CTE, th! construction of tower in question started

or about t2/07 /201{ with the laying of its foundation.

e said tentative/estitated period given in clause 1a (a) of the

A was subject to coriditions such as force majeure, restraint/

vqlq

T

t
b

29.

A

ol

30.

rictions from authorities, non-availabilit'y of building material

dispute with construction agenc5l/work force and

Page 12 of33
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31. F

qlct!

ci

HARER,&

GUt?UGRAM complaint No. 5965 of 2022

er, various other factors beyond control. of respondent came

play including the following:

i) The construction activity in GuruEJram has also been

hindered due to orders passed by Hon'ble NGT/State

Govts. /EPCA from time to time putting a complete ban on

the construction activities in an effort to curb air

pollution. The Hon'ble National Green Tribunal, New

Delhi (NGT) vide its order 09/lL/201.7 banned all

construction activity in NCR and thre said ban continued

for almost 17 days hindering the construction for 40 days.

The district administration, Gurugram under the graded

Response Action Plan to curb pollution banned all

construction activity in Gurugram, Haryana v'ide from

01, /1,1, /2018 to t0 /\L /201'8 which resulted in hindrance

of almost 30 days in construction activity at site in

compliance of direction issuecl by EPCAvide its

notification No. EPCA-R/2018/L-91 rlated 27 l1,A 1201,8.

The Environmental Pollution [Pretrention and Control)

Authority for NCR ("EPCA") vide it:; notification bearing

No. EPCA-R/201.9 /L-49 dated 2tS /1'0 /2019 banned

construction activity in NCR during night hours ('06:00 PM

to 06:00 AM) from 26 /10 /2019 tr: 30 /10 12019 which

was later on converted into compl:te 24 hours ban from

umstances beyond the control of the respr:ndent company and

ti ely payment of instalments by all the buyers in the said

plex including the complainant.co

in

ii)

iii)

Page 13 of 33
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07/1,1/2019 to

No. EPCA-R/20

iv) The Hon'ble Su

04 /71/207e p

titled as 't

banned all cons

was partly mo

was completely

its order dated

The unp

pandemic pres(

brought to

including const

approval files

notification

DM-r(A)

spread of' Covi

lockdown in

ftwenty) days

virtue of vario

Home Affairs, G

time to time. Ev

the Ist wave of

struck very ba

again all activiti

v)

the Governmen

Page 14 of 33

Con:Lplaint No. 5965 of 2022

5/L7/2019 by EPCI\ vide its notification

9 /L-53 dated 0l / 1,1 11201.9.

reme Court of India vide its order dated

in Writ Petitircn No. 13029 /198s
" cclmpletely

ction activities in NtrCR which restriction

ified vide order dated 09/1,2/2019 and

fted by the Hon'ble Supreme Court vide

/02 /2020.

I situation created by the Covid-19

yet another force majeure event that

all activities relarted to the project

n of remaining phase, processing of

The Ministry of H[ome Affairs, GOI vide

arch 24,2AZA bearing no. 40-3 /2020-
that India was threatened with the

-L9 epidemic and ordered a complete

entire country for an initial period of 21,

hich started from March 25, 2020. By

subsequent notifications, the Ministry of

I further extended the lockdown from

before the counlp'g could recover from

andemic, the seconrd wave of the same

ly in the March/April 2021 disrupting

s. Various state go\rernments, including

of Haryana have also enforced several



32.

33.

It

ha

HARERE
GUl?UGRAM complaint No. 5965 of 2022

strict measures to prevent the s;pread of Covid-19

pandemic including imposing curfew, lockdown, stopping

all commercial, construction activ'ity. The pandemic

created acute shortage of labour ancl material. The nation

witnessed a massive and unprecedented e>,lodus of

migrant labourers from metropolis to their native village.

Due to the said shortage the construction activity could

not resume at full throttle even after lifting of restrictions

on construction sites.

s submitted that all the above factors/frlrce majeure events

e resulted so far in wastage of almo st2 1/z years.

complainants have sought reliefs underr section 18 of the

RA Act, but the said section is not applicatlle in the facts of the

nt case and as such the complaint deserves to be dismissed.

submitted that the operation of Section 113 is not retrospective

ture and the same cannot be applied to the transactions that

entered prior to the RERA Act came into force. In the present

also, the flat buyer agreement was exr:cuted much prior to

, date when the RER] Act came into force and as such section

of the RERA Act canndt Uu made applicable to the present case.

t the FBA executed in the present case did not provide any

nite date or time frame for handing over of possession of the

rtment to the complainants and on ttriis ground alone the
'und and/or compensation and/or interest cannot be sought

section 18 of RERA Act. Even the Clause 14(a) of the FBA

rely provided a tentative/estimated period for completion of

T

R

p

It

in

Wi

CA

th

1

T

d

at

re

u
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34. That

CONS

35. T

CONS

certi

co

of

ER&

i?UGRAM complaint No. 5965 of 2022

ction of the flat and filing of application for occr"tpancy

cate with the concerned Authority. After completion of

ction the responderit was to make an application for grant

Lpation certificate (OCl and after obtaining the OC, the

ssion of the flat was to be handed over.

the tentative period $iven in clause 1a(a) for completion of

ction was subject to timely payments of the installments

e complainants. The said clause provided reciprocal promises

performed by the parties Land their order of performance is

ndent upon timely payment of the itrstallments by the

Iainants. Since the complainants failed tor make payment as

he agreed payment $chedule the respondent was under no

tion to complete thQ construction within the given period'

uch the complainants cannot be allowed to seek interest

or compensation or tp rescind the contract and seek a refund

by

to

also pecified therein. The restptbndent's promise to complete the

ruction within the period given in the said clau:se was
COnl

dep

co

per

obli

Asl

and

of

CO

co

le amount on the gfounds that the construction ',vas not

pleted within ttre given Period.

74

de-

issue of grant of interest/compensation for the loss

sioned due to breaches committed b), one party of the

act is squarely gove{ned by the provisions of section 73 and

f the Contract Act,1872 and no compensartion can be granted

ors the said sections on any ground whatsoever. A combined

ing of the said sections makes it amply clear that if the

pensation is provided in the contract itself, then the party

plaining the breach is entitled to recoverr from the defaulting
CO

co
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pa

n

E.

37.

ffiffi
wl( q[*

ER&
RUGI?AM Complaint No. 5965 of 2022

only a reasonable compensation nrct exceeding the

nsation prescribed in the contract and that too upon

ing the actual loss and injury due to such breach/default. On

ground compensation, if at all to be granted to the

lainants, cannot exceed the compensation provided in the

ct itself.

mplaint is bad for non-joinder of partiesr. The State Bank of

, who had been provided a loan to the complainants for

ase of the said flat in question, is also ia stake holder and

com

pro

this

CO

CO

The

Indi

pur

CO

au

juri

ary party in the preseht case. The complainants have

en into a tripartite dgreement dated 24,104/2015 with the

sai lender.

fu iction of the authoritY:

Th plea of the respondent regarding the reiection of the

plaint on the grounds of jurisdiction stands rejected. The

Lority observes that it has territorial as well as subject matter

iction to adjudicate the present complaint fbr the reasons

gi n below.

Territorial iurisdiction

r notification no. 1,/92/2At7-LTCP datecl 1,4.1,2.201'7 issued
I

own and Country Planning Department, the jurisdiction of

I Estate Regulatory Authority, Gurugram shall be the entire

ugram District for all purposes with offices situated in

gram. In the present case, the project in question is situated

in the planning area of Gurugram district. Therefore, this

ority has completed territorial jurisdiction to deal with the

E. I

As

by

Gu

Gu

wi

au

p nt complaint.
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Subi ect matter iurisdiction

n11( )[a)oftheAct,20t6providesthattheproffiot€:rshall

be ponsible to the allottee as per the agreement for sale'

n 11( )[a) is reproduced as hereunder:

n 11(a)(a)

E. II

Secti

Fi

T

,eresponsibleforallobligations,responsibilities,and,functions

nder the provisroni o7 tni{ ect or the 
.'rules 

*d '?!-':::':::::1:
;;;;;;r;;ri'*'i" in, ittott"' as per the asreement for sate' or to

the association of allottees, as tlrc case ^oyb'' 
illl the conveyance of

L^ +n rho

atl the apartments, iiott'o' hail'dings' as the case may be' to the

allottees, or the ,";;;; qtreos:ta tie .attociation 
of allottees or the

-coip 
etent authoriry, as the'gp-g, yll b?.

Se n 34-Functions of the AuthoritY:

3qfl of the Act provides to ensure compliance with the obligations

cast upon the proiotters; the allottees' and the reql estate agents

under this Act and the ruips and regulations,made th':lu-n!?.1* 
^-,*

38. So, ffi;'#;;;;il;;; ;fth; Ac[ quoted above' the authoritv has

co pletejurisdictiontodecidethecomplirintregardingnon-

pliance of obligations by the promoter leaving aside

pensation which is to be decided by the a'cjudicating officer if

pu sued by the complainants at a later stage'

ings on the obiections raised by the res;pondent:

ob

CO

sil

St

H

ons regarding force Maieure'

s regard are

it was to be

devoid of merit. First of all, the possession of the

offered by 07.03.2018' The r:vents alleged by the

respondent-promoter has raised the contention that the

struction of the tower in which the unit of the complainant is

ated has been delayfed due to force maieure circumstances

as orders passed by the district adm:inistration Gurugram,

n,bleSupremecourt,NGT,shortageoflaborandconstruction

terial,Covidlgetc.Thepleasoftherespondentadvancedin

Page 18 of 33
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40. The

for

41.

pondent-builder le

Furt rmore, the respo

ons. Thus, the p

leni cy on the basis of a

iple that a Person

n of the resPond

respondent contends

anding over

deve

for a

t4(

for

the DTCP. Furthermore,

w not the essence of

plainants contend

ha

CO

a

Th

in

fla

07 .2017 or 07.03.201

perusal of the reco

ination of clause 1

thority finds merit in

ER&

ndent do not have

oped by the respo

very short Period of

) of the agreement

ffer of possession. I

ed over onlY after

ent dated 20.03.2

contend that as Per

months from the

was located. The

use 14(a) is reProdu below for readY reference'

Page 19 of 33
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any imPact on the Project being

nt. Moreover, the orders passed were

me and thus, cannot be said to impact

,ing to such a delay in the completion'

dent should have foreseen such

oter respondent cannot be given any

resaid reasons, and it is a well-settled

take benefit of his own wrong.

nt regarding due date of possessiotr'

that there was no drefinite or firm date

on to the allottee aLnd that the clause

sell only mentionec[ a tentative period

stated that the porssession was to be

tained the occupatiion certificate from

Le time period given in the said clause

the contract. On the other hand, the

at the clause 1,a@-.1 of the flat buyer's

15 is unequivocal in its interpretation'

use 14[a), the flat was to be delivered

te of construction cl1[ tower in which the

bre, the flat was to be delivered bY

(lncluding grace Pe riod).

brought before ttriis Authoriry, and on

a) of the said flat buryer's agreement' the

the contention of thLe complainants' The



ARER&
URUGRAM

"The Construction of the Flat is likely I'o bet

completed within a period of forty (40) mon'ths of
commencement of construction of the particular
tower/btock in which the Flat is located utith a
grace period of six(6) months, on receii'pt of
ianction of the building plans/revised plans ancl

all other approvals subiect ta force ntoieure

including any restroins/restrictions frorn any

authorities, non-availability of building materials or

dispute with construction agency/workfor':'e and

circumstances beyond the control of Company and

subject to timely payments by the Buyer(s) in the

said Complex. No claims bY w0)/ of
damoges/compensation shall be again'st the

Company in case of delay in handing over the

possession on account of said reosons' I;or the

purposes of this Agreement, the date of application

for issuance of occupancy/completion/part'occupancy/cttmpletion 
certificate of the said

Complex or the Flat shall be deemed to be th'e date

of completion. The company on completion of
ionstruction shall issue a final call notice to the

Buyer(s), who shall remit sll dues within tl'rirty (il)
diys thereof' and take possession of the Flat afte'r

execution of Sale Deed' If possession is not taken Lty

the Buyer(s) within thirty (30) days of ofler of
possession, the Buyer(s) shall be deemed to hatte

taken possession for the purposes of this Agr'eement

and for the purposes of payment of the maintenance

charges, taxes, property tax or any other tox

imposable u7on the Flat."

outset, it is relevant to Comment on thel preset possession

of the agreement wherein the posrsession has been

Complaint No.5965 of 2022

42. At t

cla

suDJ

and

this

cted to all kinds of terms and conditions of this agreement,

the complainants not being in default under any provisions of

agreement and compliance with all provisi'0rs, formalities and

doc mentation as prescribed by the promoter. The drafting of this

se and incorporation of such conditions are not only vague

uncertain but so heavily loaded in favour of the promoter and

nst the allottee that even a single default by the allottee in

cla
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44.
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fulfil ng formalities and dopumentations etc. as prescribed by the

oter may make the possession clause irrelevant for the

se of allottee and the commitment time period for h;anding

possession loses its meaning. The incorporation of such

e in the buyer's ,g..!-unt by the promoter is iust to evade

the I bility towards timely delivery of subject unit and to deprive

over

the

just

llottee of his right accruing after delay in possession' This is

comment as to how the builder has misused his dominant

ion and drafted such rnishh,ievous clause in the agreement

he allottee is left with.nO''option but to sign on the dotted

r the aforementioned clause, the construction of the flat was

e completed within 40 months of commencement of

truction of the particular tower in which the flat is located

an additional grace period of 6 months. since, the grace

is unqualified and unconditional, therefore the same is

ed. In view of above, the due date of pos;session conle out to

of a ,,necessary party" to the instant complaint, furthermore,

posi

and

wi

per

all

T

Ioa

CO

of

vi

is

07. 3.2018.

on of the respondent regarding non-ioinder of parties.

respondent contends that the state bank of India provided

for the complainant's unit and had entered into a tri-partite

mentfortheSameanditnotbeingapartytotheinstant
plaint makes the instant complaint bad in law for non-joinder

arties and is therefore liable to be dismissed'

o perusal of the record brought before this Authority, it is of the

that the contention of the respondent has no merit' The bank
45.

Page 21 of 33
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V

di

CO
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F.V O

re ediesandwhiletheformeraretobefiledbeforethe
udicating officer, the l[tter has to be filed before the Authority'

Right of delayed possession charge is a statutory right and

Cesupersedesanycontractenteredbetweentheparties.

refore, the responderft's contention has no merit'

ffi
ffi
{ili{ qqi l?UGRAM

Er?&
complaint No. 5965 of 2022

bility is created on thq said bank qua the reliefs sought in the

mplaint. The relief sought by the complainants is handover

ysical possession, payment of DPC, etc' The issues raised in

it is not amplaint has no bearing on the bank and therefore

ary partY to the said comPlaint'

of the respondent regarding compensation that can

be lowed under section 73 and 74 0fthe Indian contrzrct Act,

LB7

The respondent contends that as per the Indietn contract act, the

nsation that can be provided to the complainants due to

ch of contract is governed by section 73 arnd 7 4 of the said Act

that the compensation provided for the said breach has to be

nable and as per the terms of the contract signed between

arties.

rusal of the record $rougt t before this Authority, it is of the

,that the Real estate [Regulation and Development) Act, 201,6

rentiates between the claim for compensation for breach of

tract and the right of flelayed possession charge as per section

of the Act of ioto. c[mpensation and DPC are Wvo separate

ectionoftherespondentregardingiurisdictionofthe
plaint w.r.t the apartment buyer's agreement executed

re coming into force of the Act'

Page22 of33
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cannot be applied retrospectively.

tion has been up$eld in the landmark judgment of

amal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P

of 2077) decided on 06.12.201,7 and which provides as

'779. Under the provi$ions of Section 78, the delay in handing
over the possejsion would be counted from the date
mentioned in thg agreement for sale entered into by the
promoter and the allottee prior to its registration under
REPii.. I|nder tfie provisions of REPI1., the promoter is
given a facility tp revise the date of completion of project
and declare tha some under Section 4. The REP:i. does

respondent submitted that the complaint is neither

inable nor tenable and is liable to be outrightly disrnissed

apartment buyer's agreement was executed between the

pa s before the enactment of the Act and the provision of the

main

as th

said

The

quas

the

ope

of co

that

situa

a

con

Neel

273

unde

uthority is of the vi{w that the provisions of the Act are

retroactive to some !*,.n, in operation and would apply to

reements for sale entered into even prior to coming into

tion of the Act where the transaction are still in the process

pletion. The Act nowhere provides, nor can be so construed,

ll previous agreements would be re-written after coming

into rce of the Act. Therefore, the provisions ol'the Act, rules and

ment have to be read and interpreted harmoniously.

How er, if the Act has provided for dealing with certain specific

ions/situation in a specific/particular n"ranner, then that

on will be dealt with in accordance wil.h the Act and the

rules after the date of coming into force of the Act and the rules.

Num rous provisions of the Act save the provisions of the

ments made between the buyers and sellers. The said
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not contemplatQ rewriting of contract between the flat
purchaser and tke Promoter..

122. We have alreody discussed that above stated provisions

of the REF are not retrospective in noture' They may to

Some extent be lrtaving a retroactive or quqsi retroqctive

effect but then on that ground the val.idity .of the

provisions of REI.A cannot be chollenged' The

Parliament is cqmpetent enough to legislate law having

retrospective ot retrooctive effect. A law can be even

frame-dtoaffectsubsisting/existingcontractuolrights'beaueen 
the palties in the larger public interest. we do

nothaveanydoubtinourmindthattheREMhasbeen
framed in ihe large.r pabtic interest after a thorough
-study 

and disctysii.qn mqde at the highest level by the

Staiding Com'iittei and Select Committee' which

s u b m i tte d i ts d qtailddi ;Yeparts l'

in appeal no. 1,73 of 2ol9 titled Magic Eye Developer Pvt.

Ltd. Ishwer Singi Dahila, in the, order dated 1,7.1.2.201,9 the

Ha na Real Estate Appellate Tribunal has observed-

Thus, keeping in view our aforesoid discussion, we are of

the considered opinion that the provisions of the Act are

in case of delai in the offer/delivery oJ- possession as per

the terms and conditions of the agreetnent .for sale the

allottetz shall be entitled to the interest/delayed

possession charges on the reasonable rate o,f interest as
'provided 

in Ruti 15 of the rules and one sided, unfair and
'unreasonable 

rate of compensation r,nentioned in the

agreement for sale is liabte to be ignored'"

agreements are Sacrosanct SaVe and except for the provisions

h have been abrogated by the Act itself. Further, it is noted

the builder-buyer agreements have been executed in the

ner that there is no scope left to the allottee to negotiate any

e clauses contained therein. Therefore, the authority is of the

that the charges payable under various heads shall be

ble as per the agreed terms and conditions of'the agreement

Complaint No. 5965 of 2022

tha

ma

ofl

vie
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t to the condition that the same are in accordance with the

plan /permissions approved the resPective

tments/competent authorities and are not in contra'n'ention

y other Act, rules and regulations made thereunder and are

nreasonable or exorbitant in nature. Hence, in the light of the

e-mentioned reasons, the contention of the respondent w'r't'

iction stands rej ected.

ings on relief sought by the complainanlts'

the respondent to hand over possession of the afclresaid

e instant case, the flat buyer agreennent was er;recuted

een the complainants and the respondent on 20.03.2015, and

r clause 1a[a) of the said agreement, ther possession was to

nded over within 40 months [Additional grace period of 6

mo thsJ from the date of commencement of construction of tower

hich the flat is located, The said clause is rerproduced tlelow:in

by

AS

be

"The Constru.gtion of the Flat is lil<ely to be

completed within a period of forty (4A) months

of commenqement of construc-tio'n of the

iarticular tawer/block in which the FIat isparticular '/block in which the FIat _is'locatwd with a grqce period of six(6) months'

on receipt of sanction of the building
ptans/reiised plans and all other approvols-subjeit to force maieure inclutding any

restrains/restrictions from any autho'rities' non-

availabiiity of buitding materials or dispute with

construction agency/workforce' and

circumstances beyond the control of Company

and subiect to timely payments by the Buyer(s) in

the tiia Complex. No claims b.y way of

damages/compensation shall be against the

Company in case of delay in handing over the

possession on account of said relso'ns' For the
'purposes of this Agreement, the date of'application for issuonce of

Page 25 of 33
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The

Ho

re

th

er, there has been 4 delay in completion of the said flat. The

ndent obtained the dccupation certificate on 05.05.2023 and

fter issued an offer of possession on 25.05.2023. The

lainants, however, did not take the possession due to dispute

reg rding payment of dues.

the view of this Authority that as per ser:tion 19[10J of Real

:e [Regulation & Devblopment) Act, 2016, the complainants

under an obligatioq to take physical possession within a

of two months of the issuance of occupation certificate for

id unit. The said section is reproduced hereunder:

sl

e

per

the

ta

Di

o ccuP an cY / comPleti on / P art
occupancy/completion certificate of the said

Complex or the Flat shall be deemed t:o be the

date of completion' The compony on co'mpletion

of construction shall issue a final call no'tice to the

Buyer(s), who shall remit all dues within thirty
p) days thereof and take possession ttf the Flot

after execution of Sale Deed. lf possessr'on is not

t'aken by the Buyer(s) withirt thirty (3Ct) days of
offer of possession, the Buyer(s) shall be deemed

to have taken possession for the purpo:ies of this

Agreement and for the purposes of payment of
the maintenance charges, toxes, property tax or

any other tax imposable upon the Flat"'

fore, the due ctate of possession comes gut to be 07.03.2018.

"19(10) Every allottee shall take ph-ysical

possesiio, of the apartment, plot or builtling as

the case may be, within a period of two months

of the occupancy certificate issued -for the said

aportment, plot or building, as the cose ma1/ be"'

iew of the aforesaid reasoning, the complainant is bound to

possession of said flat.

the respondent to pay interest on delayed possession at

rate determined by this Hon'ble Authority for every
G.II
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mo of delay from due date of possession till actual

ha ng over of possession.

the respondent to pay the balance amount to the

lainants after setting-off the last demand including any

demands that may arise under the terms of flat buyer

foresaid reliefs being connected are dealt with together.

instant case, the complainant wishes to continue with the

proj ct and is seeking DPC as provided under the proviso to sec

The

lnt

1BI

Int
deli

da

cla

bel

of the Act. Sec 1Bt1) proviso reads as uncler:

"section 78: ' Return of amount and compensation
1B(1). lf the promoter fails to complete or is unctble to 1live

possession oJ- an apartment, plot, or building, -

Providedthqtwhereanallotteedoesncltintendto
withdraw from the proiect, he shall be trtaid, by the

promoter, interest for every month of atttltty, till the

handing over of the possession, ot such rate as may

be prescribed."

e instant case, the possession of the afon:said unit was to be

red on 07.03.2018 as per clause 14[a) of the agreement

20.03.2015 but the same was not delivered. The relevant

of the agreement signed between the parties is reproduced

"The Construction of the Flat is 'likely to be

completed within a period of forty (40) months of
commencement of construction of the particular
tower/block in which the Flat is lot:ated with a
grace period of six(6) months, on receipt of
sanction of the building plans/revised plans and

aII other approvals subiect to fo'r'ce ntaieure

including ony restrains/restrictions from any

authorities, non-availobility of building materials or

dispute with construction agency/workforce and

circumstances beyond the control of tlompany and
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subiect to timely payments by the Buyer(s) in the

said ComPlex. No claims bY waY of
damages/compensation shall be a{loinst the

Company in case of delay in handing over the

possession on account of said reoson:l For the

purposes of this Agreement, the date of upplication

for issuance of occuponcy/comptl'etion/part

occupancy/completion certificate of the said

Complex or the Flat shall be deemed to Lte the date

of completion. The company on cornpletirtn of
construction shall issue a final call notice to the

Buyer(s), who shall remit all dues within thirty (3)

days thereof and take possession of the Flot after

execution of Sale Deed. If possession is not taken by

the Buyer(s) within thirty ('30) days oJ' offer of
possession, the Buyer(s) shall be deented to have

taken possession for the purposes of thi:; Agreement

and for t'he purposes of payment of the rnaintenance

charges, taxes, property tax or ony other tax

imposable uPon the Flat"'

issibility of delay possession charges at prescribe'd rate

terest: Proviso to section 18 provides th;at where an allottee

not intend to withdraw from the project, he shall be 1:aid, by

romoter, interest for every month of delay, till the handing

of possession, at such rate as may be prescribed and it has

prescribed under rule 15 of the rules. Rule 15 hils been

uced as under:

Rute 75. Prescribed rate of interest' ,f'Proviso to

section 72, section 18 and sub'secti'on (4) and

subsection (7) of section 191

(1)For the purpose of proviso to :;ection L2;

section 18; and sub-sections (4) and (i')t rtf serction

L9, the "interest at the rate prescribed" :;hall be the

State flank of lndia's highest margin'al cctst of
lending rate +2%o':

Provided that in case the State Ba'nk of India

marginal cost of lending rate (L4CLR) is not in use'

it shalt be replaced by such benchma'rk lending

rates which the State Bank of lndia ntay fix from
time to time for lending to the general public'

bee

rep
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egislature in its wisdom in the subordinate legislation under

rovision of rule 15 of the rules, has determined the

Act provides that the rate of interest chargeable from the

by the promoter, in case of default, shall be equal to the

pres

the

ribed rate of interest. The rate of interest so determined by

,gislature, is reasonable and if the said rule is followed to

awa the interest, it will ensure uniform practi,ce in all the cases.

uently, as per the website of the State Bank of InrCia i.e.,

the marginal cost of lending rate (in short,

.) as of the date i.e., 03.01.2024 is B.BSozb. Accordingly, the

bed rate of interest will ti'e the marginal r:ost of lending rate

i.e., 10.85%o.

The efinition of the term 'interest' as defined under section Z(za)

MC

pre

+2c.

oft
allo

rate

allo

belo

of interest which the promoter shall b,e liable to pay the

:ee, in case of default. The relevant section is reproduced

"(za) "interest" means the rates of interest Ttrtyoble by the
promoter or the qllottee, as the case may be.

Explanation. -For the purpose of this clouse-

(i) The rate of interest chargeable from the ollottee by the
promoter, in case of default, shall be equat' to the rate ol'
interest that the promoter shall be lia'ble to ytay the
allottee, in case of default;

(ii) the interest payable by the promoter to the allottee
shall be .from the date the promoter recei'u,ed the
amount or any part thereof till the dote tLte amount or
part thereof and interest thereon is refu,nded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defoults in payment to the
promoter till the date it is paid;"
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rfore, interest on the 
[etaV 

payments from the complainants

be charged at the prescribed rate i.€., 10.850/o by the

ndent/ promoter whfch is the same as is being granted to it

of delayed possession charges.

consideration of the circumstances, the documents,

issions made by the parties, and based on the findings of the

ority regarding contravention as per provisions of rule 2B(2)'

Th

shal

res

in

On

sub

au

the

of

uthority is satisfied that the respondent is in contravention

e provisions of the Act, -By virtue of clause 1a[a) of the

ment executed between the parties on 20.03.201,5, the

ssion of the subiect unit was to be cl'elivered within 46

mo ths from the date of commencement of construction of tower

ich the flat is located. Therefore, the due date for handing

ag

in

ove

the

res

v

p

possession wils 07.03.2018. Accordingllf, it is the failure of

respondent/promoter to fulfil its obligations and

onsibilities as per the agreement to hand over the possession

wi in the stipulated peiiod. The authority i:s of the considered

that there is a delay on the part of the respondent to offer

ion of the allotted unit to the complainants as per the

Ac

dII,

ha

ter s and conditions of the buyer's agreement dated 20.03'2015

ex ted between the Parties.

rdingly, it is the failure of the promoter to lulfil its obligations

responsibilities as per the agreement dtated 20.03.'2015 to

d over the possession within the stipulated period.

rdingly, the non-cofnpliance of the mandate contained in

rion 11(4) ta) read with proviso to section 18(1) of the Act on

A
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rt of the respondent is established. As sur:h, the allottee shall

Lid, by the promoter, 
lnterest 

for every month of a delay from

ue date of possessiorf i.e. 07.03.2018 till the date of the offer

ssion i.e. 25.05.2023 plus 2 months at the prescritled rate

10.85 o/o p.a. as per proviso to section 18(1) of the Act read

wi rule 15 of the rules.

her, it is brought to the notice of'this Auttrority that a certain

unt is yet to be paid by the complainants to the resprondent'

complainants have prayed that the amottnt yet to be paid by

the

i.e.,

Fu

am

Th

th

th

R

the to the respondent be set=off against the amount payable by

respondent to them in lieu of the DPC. lllhe Authorit'y allows

said prayer, and the respondent shall issue a fresh statement

of

pa

ounts to the complainants after adjusting the amount to be

by complainants from the DPC payable by'the respondent.

train the respondent from raising an5r dentands outside

terms of the flat buYer's agreement'

Th

ou

a

p

ot)

complainants have prayed that no demands shall tle raised

ide of the terms of FBA. Though n0 specific pleadings,

ents have been advanced by the cgmpl,ainants against

icular demands, but in the interests of justice, equity, and

conscience, the r{ia n.ryer is allowed and therefore the

ndent shall not chafge anything which is not part of the FBA'

ns issued bY the AuthoritY:

ce, the Authority hereby passes this

wing directions under section 37

pliance with obligations cast upon

order and

of the Act

issues the

to ensure

as per the
CO the promoter
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entrusted to the Authority under section 34t0 of the Act

he respondent is directed to pay delay possession charges

After setting off the amount payable by thre complainants to
he respondentJ to the complainants against the paid-up

ount at the prescribed rate of 10.85% p.a. for every month

f a delay from the due date of possession i.e. 07.03.2018 till
e date of offer of possession i.e. zs,cts.zoz3 plus two
onths, as per section 1B[1] of the Act of 2016 read with
le 15 of the rules.

e respondent is ditected to handover possession to the

mplainants and execute the conveyance cleed.

e rate of interest chargeable from the allottee by the

romoter, in c:ase of default, shall be charged aLt the

rescribed rate i,e., 10,85% by the respondent/promoter

ich is the sa,me ratg of interest which the promoter shall

e liable to pay the allottee, in case of clefarult i.e., the delayed

ossession charges as per section Z(za) of the Act.

e respondent is directed to issue a fr-r:sh statement o[

ccounts after adjustirfg/setting-off the amount payable by

e complainants against the Dpc payable by the respondent

the complainants.

e respondent shall not charge anything from the

mplainants which is not part of the buyer''s agreement.

period of 90 days is given to the respondent to comply

ith the directions given in this order failing which legal

nsequences would follow.

Page 32 of33



68.

69.

No. 5965 of 20

ffi
ffi
soio wt

ERA

Co laint stands disPosed of.

consigned to the RegistrY.File

ember
Goyal
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