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BEFORE THE HARYANA REAL ESTATE GULATORY
AUTHORITY, GURUGRAI\{

Naju Medhi
R/o: GH-s, 10B, Orchid Gardens, Suncity,
Sector-54, Gurugram.

M/s Today Homes a

Regd. Office: Sta
Barakhamba Road,

CORAM:
Shri Samir Kumar
Shri Subhash Chand Kush

APPEARANCE:
Shri Sushil Yadav Advocrate for the complainant

Authorized rep resrentative on
behalf of the respr::ndent

BRIEF

Complaint no.
First date of heariin
Date of decision

Ltd.
Flool

177 L of 2018
14.05.2019
LL.o9.20L9

lainant

Member
Member

Respondent

Shri Satya Pra

1. A complaint d

the Real Estate (

with rule 28

DevelopmentJ R

was filed undrlr section 31 of

Developme:nt) Act, 20t6 read

Real Estatr: (Regulation and

the complainarnt Naju Medhi,

oter M/s 'l'od,ay Homes and

Page 1 of 18

Complain No. L771 of2018

"h
Q*h

against the res



HAREIlA
ffiGURUGRAM

Infrastructure Pvt. Ltd. , on account of violation of clause 21, of

the agreement to sell dated 10.10.2011 in respect of allotted

flat/unit no.Tt/1507, 15th floor, tower no.'l'1 of the project

namely, "Canary Greens" situated in Sector 73, Gurugram for

not delivering the possession by due date which is in violation

of obligations of the promoter under section 1t(4)(a) of the

Act ibid.

Sirrce, the agreement to sell dated 10.10.;1011 was executed

prior to the commencement of the Real Estate (Regulation and

Development) Act, 2016, therefore, prenal pror:eedings cannot

be initiated retrospectively. Hence, thre authority has decided

to treat this complaint as an application for non-compliance of

statutory obliga-tion on the part of the promcrter/respondent

in terms of section 34(fl of the Real Estate r[Regulation and

Development) Act, 2016.

The particulars of the complaint case are as under: -

Complainl: No. 1771 of 2018

2.

3.

1. Name and location of the project "Ca.nary Greens", Sector
73, Gurugram

2. Nature of proiect Grclup housing colonv
3. Area of proiect 21.55 acres
4. Apartment/unit no. T1-,/1597, L5th floor,

tovrer no.T1
5. Flat measuring LZ",tS sq. ft.
6. DTCP licence no. Not av'ailable
7. RERA registered / not registered Not registered
B. Date of execution of agreement to

sell
10.10.2011(Pg. no. 14 of
the complaint)
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4. The details provided above have been checkecl on the basis of

record available in the case file which has been provided by

the complainant and the respondent. An agreement to sell

dated 10.10.2011 is available on recond for the aforesaid unit.

The possession of the said unit was to be delivered by

10.04.2015 as per the agreement dated 10.i.0.2011. The

promoter by not delivering the possession of r[he unit till date

has failed to fulfil its obligation under section ll(4)(a) of the

Act ibid.

Taking cognizance of the complaint, the authority issued

notice to the respondent for filing reply and for appearance.

5.

9. Payment plan Construction linked
payment plan(Pg. no.2B
of the compliant)

10. Total sale consideration(as
alleged by the complainant)

Rs.55,84,87 5 / -(Pg. no. 7
of the complaint)

11. Total amount paid by the
complainant till datefas alleged
by the complainant)

Rs. 46,93,510/-(Pg. no. ?

of the complaint)

72. Date of delivery of possession as
per clause 2l of agreement to sell
(36 months + 6 months grace
period from the date of execution
of agreement)

10.04.2015

13. Delay in handing over possession
till date tL.09.20t9

4 years 5 month

74. Penalty clause as per agreement
to sell dated 10.10.2011

Clause 21of the
agreement i.e. Rs.5/- per
sq. ft per month for the
entire period of such
delay
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The case came up for hearing on 14.05.201_9,

1,1,.09.2019. The reply has been filed by the

been perused by the authority.

Facts of the complaint: -

7.08.2019 and

pondent has

6. The complainant submitted that the ndent gave

advertisement in various leading newslpapers about the

forthcoming project na Canary 13r€:ens", Sector-7 3,

Sohna Road, Gur various erdvantages, Iike

world class a completio n/execution of the

project etc. g on the promise and unclertlakings given by

the respondent in the aforementioned aclvertisements, Mr.

Subodh Purohit, booked a flat measuring 1275 sq.ft. in

of Rs.S5,84,875/- which includes BSP, car parking, IFMS, club

membershi mplainant with the

consent and endorsed the

said flat in his ni

The complainan

46,93,510 /- to

different dates.

submitted that he has payment of Rs.

e respondent vide diffie t cheques on

The complainan

respondent had

submitted that as per agree nt to sell, the

7 in tower-T1

7.

Complain No. 1.771 of 2018

lotted a flat bearing no.1
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having super area of 1275 sq. ft. to the complainant. As per

para no.21of the said agreement, the responclent had agreed

to deliver the possession of the flat wit.hin 36 nnonths from the

date of signing of the agreement dated 10.10.2011 with an

extended period of six months.

The complainant submitted that he regularly visited the site

but was surprised to see that construction work is not in

progress and no one was present at the site to address the

queries of the complainant. It appears thiat respondent has

played fraud upon the complainant. The orrly lntention of the

respondent was to take payments for the tower without

completing the work and handing over the pros:;ession on time.

Despite receiving of 950/o approximately parTments on time for

all ttre demands raised by the responclent fr:r the said flat and

despite repeated requests and reminders o\/er phone calls and

personalvisits of the complainant, the respondent has failed to

deliver the possession of the allotted flat to the complainant

within stipulated period.

The complainant submitted that the comlrlalnant's flat was

booked with a promise by the respondent to dt,:liver the flat by

10.0+.2015 but was not completed within timer for the reasons

best known to the respondent; which clea:rly shows that

complerint No. 1771 of 2018

9.

10.
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ulterior motive of the respondent was to e:rtrirct money from

the innocent people fraudulently.

1.1,. The complainant submitted that due to this omission on the

part of the respondent, the complainant has been suffering

from disruption on his living arrangement, mental torture,

agony and also continues to incur severe finLanr:ial losses. This

could have been avoided if the respondr:nt had given

possession of the said flat on time. As ;per clau:;e 23 of the said

agreement it was agreed by the respondent that in case of any

delay, the respondent shall pay 1[o the complainant a

compensation @ Rs.5/- per sq.ft. per month ol'the super area

of the flat. It is however, pertinent lo mention here that a

clause of compensation at such a nominal rate of Rs.5/- per

sq.ft. per month for the period of clelay is unjust and the

respondent has exploited the complerinanl. b'y not providing

the llossession of the flat even after a dela,y f'rom the agreed

possession plan. The respondent cannot erscitrpe the liabiliry

merr:ly by mentioning a compensatio,n clause in the

agreement. It could be seen here ttrat the respondent has

incorporated the clause in one sided buyerrs agreement and

offered to pay a sum of Rs.5/- per sq. ft. f,or every month of

delay. If we calculate the amount in terms of firnancial charges,

it comes to approximately @ 2o/o per annum rate of interest

Complaint No. 1771 of 2018
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whereas the respondent charges 1,Bolo per an

delayed payment.

13. Issues raised

The complainant submitted that on the grou of parity and

equity, the respondent should also be subj to pay the

same rate of interest. Hence, the respondent is liable to pay

interest on the amount paid by the comp nant from the

promise date of possession till the flat is a lly delivered to

the complainant.

Issues to be decided:

rs follow

i. Whether developer has violated terms and

conditions of the agreement to sell?

possession along

Complain No. 1771 of 2018

12.

and not reasonable?

um interest on

ii. Whether the complainant is entitled for

with prescribed interest for delay'in possr,:ssion?

iii. Whether interest cost being demanded by the respondent

/ developer is very higher i.e. 1.8o/o which is unjustified
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1,4. Reliefs sought:

The complainant is seeking the following reli

i. Direct the respondent to handover the

flat along with prescribed interest per

date of booking of the flat in question.

ii. Pass any other di rs as this hon'bl

deem fit and pro

ession of the

um from the

authority may

and circu tances of the

te party is a

development

is a fittancially stablein Gurugram,
I

staterd that the respondent is a solvent contpany and has the

company that is not nancial obligations. It is
I

capacity both in terms of infrastructure and financial

I

resources to complete its project "Canary Greens".

The respondent submitted that the agreemr:nt to sell was

executed between the respondent and original allottee on

1,6.

L0.10.2011. Clause 38 of the agreement provides that all

disputes between the respondent and allottee to be resolved

through arbitration to be held in Delhi. The complainant is

Page B of 18
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15. The respondent submitted that the o

company involved in the business of real
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the Act provides for exclusive jurisdiction to this hon'ble

regulatory authority or takes away the right of parties to

render jurisdiction in an arbitration tribunal.

17. The respondent submitted that the relief sought by the

complainant is that of possession of the flat along with interest

per ilnnum from the date of booking of the flat. It is submitted

that the relief of possession cannot be granted as the project /
unit [T-1 /1,507) is at final stages of 'construction and the

respondent shall deliver the possessio,n of the unit in question

withirr 12 months from the date of filirng of thiri; reply. It is also

subrnitted that work in the said project[ is goingl on in full swing

and possession related activities has already been started in

some of the towers. It is submitted that the relief of interest

per annum from the date of booking cannot bre granted as the

RERA under section 18 envisages interest only for period of

delay, until withdrawal from the project has been sought.

Furthermore, RERA renders this hon'ble regulatory authority

without the jurisdiction to determine r:ompr:nsration / interest,

by virtue of section 71.

18. The respondent submitted that it is imperrative to mention

here that the answering respondent hadl initially filed its

application for RERA project registration qUd project

"Canary Greens" before interim Real lSstate Regulatory
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Authority at Panchkula. However, the said a

processed by the interim authority as after

final HREM Rules on 28.07.2012. The in

insisted that we have to submit the copy

flicense no. 03 /2009) as granted by the Depa

and Country Planning. Now, after the passing

Estate Regulatory Authority, Gurugram (

Projects) Regulations 2018, the respondent

Government, while making an ende:rvour

project within the proposed time fra,me, so

identified herein-below .

appointed to complete civil and other

Canary Green's'. The ongoing work

new application before HARERA, Gurugram a

new application registration of

its project e is presently

pending since 30

1,9. The respondent submitted that the opposi

10.1(1.2011, faced numerous market considrer ions arising as

a consequence of orders from Court of Law and policies of

cation was not

publication of

rim authority

f valid license

ent of Town

f Haryana Real

egistration of

asked to file a

accordingly a

party, since

complete the

of which are

rks in 'Today

ld not be

o The work at the site had been seriousl hampered as

disputes had arisen with the earlier con tor who was

Compla,int o. 7777 of 2018
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completed by the said contractor within

The said contractor abandoned the wo

which lead to the delay in the execution

time. The delay on account of the said

beyond the control of the respondent

account. As a result of the continuous

mobilization of the

work in time,

me stipulated.

/ project site

the project in

ntractor was

nd not on its

elay and non-

pletion of the

terminate the

r and new ntractor wascontract

Complaint

appointed to complete the project.

There was the closure of brick kilns due to the norms of

procuring permission from Ministry ol'Environment and

Forest. This issue was also highlighted in the media. It is

stated that the delay in the construct.ion of the project

was due to the non-availability of the raw materials

which is also included in the force rnajjeure events in

clause 22.

The progress of the project also significantly got delayed

due to demonetization policy diated 08.11.2016 which

resulted in slow down/ suspension of the real estate

Page 11 of 18
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the project in question in view of the fina

20. The respondent submitted that the time peri

possession to the complainant.

21,. The respondent submitted that respondent

company and the respondent has invested

monies in this project and same is nearing

respondent is arranging funds with great d;iffi

many customers of this project have

payments of due instalments as per appl

linked payment plan and thus it will

irreparable losses to company in case the ord

projects for regression in various slJp

companies and agencies including the

and transportation industry. The

unexpected demonetization policy dated

a severe dampener on the regular supply

was only proposed in the agreement to sell d

and it was subjected to events which \Mere

22 of said agreement dated 10.10.2011.

cannot be bound on to the same perjiod with

the circumstances which occasioned the del

compensation is passed and the same are d

Page 12 of 18
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ort business /

rpply industry

Government's

11..20L6 put

f materials for

al crunch.

of 36 months

10.10.2011

bed in clause

e respondent

ut considering

in delivery of

is a debt free

huge sum of

sion. The

Ities and even

pped making

e construction

immense

of payment of

imental to the
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authority which submitted that the work has

physically about 460/o approximately. It is su

interests of hundreds of allottees who are not

and are expecting the possession of their re

the company at the earliest.

22. The respondent submitted that the authority

appoint a local commissioner Sh. Suresh K

77.01.2019 for physical verification pertain

project i.e, "Canary Greens". The repo

commissioner was filed on 20.02.2Ct19

report was

before the

have passed

been comp

mentioned in the Iocal commissioner's repor

show and prove beyond doubt the progre

project and its advance stage of construction.

requested that the same may be taken intcr

the purpose of adjudication of this complaint.

in the month of February

rf this reply and since then

I is submitted that the cons

much beyond the figure

No. 1771 of2018

n the litigation

ive flats from

was pleased to

mar Verma on

g to the same

of the local

this hon'ble

een completed

mitted that the

hich is much

most 5 months

on work has

460/o as was

The same shall

made in the

It is, therefore,

nsideration for
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Determination of issues: -

After considering the facts submitted by complainant,

reply by the respondent and perusal of record

wise findings of the authority are as under:

n file, the issue

With respect to all issues:- As per the sufficient and

unchallenged documentary evidence filed try complainant

ment to sell

that vide the

on the record and more particularly the a

[copy annexure I), there is every reason to bel

23.

ffiHAREI?A
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agreement to sell

I0.04.2015 and the possession has been derlalrsfl by 4 years 5

months till date of decision. Therefore, underr provisions of

ion of the flat

was to be h months grace

Therefore, theperiod from the

due date of handing over the possession I be computed

from 10.10.2011. Accordingly, the due date of possession was

proviso to section 1B[1) respondent is liable tr: pay interest to

the complainant, at the prescribed rate, firr r:very month of

delay till the handing over of possession. Asr the promoters

have failed to fulfil his obligation under sectir:n 11[4)[a), the

promoters are liable under section 1B[1) prr:viso of the Act

ibid read with rule 15 of the rules ibid, to par,r ir,..est to the

complainant, at the prescribed rate, frrr every month of delay

Page 14 of 18
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till the handing over of possession. The

directions to the respondent u/s 37 of

(Regulation and Development) Act, 2016 to

prescribed rate of 10.35o/o per annum o

deposited by the complainant with the prom

date of possession i.e. L0.04.2015 upto the

possession.

Further, suffice to

thority issues

e Real Estate

interest at the

the amount

ter on the due

ate of offer of

e awarcl f payment of

on of authority and

on before the

compensation is

along with the

Findings of the authority: -

25. The authority has complete jurisdiction decide the

tions by the

MGF Land

decided by the

adjudicating officer if pursued by the compla nts at a later

stage. As per notification no. 1,/92/r1,0 -1TCP dated

1,4.12.201,7 issued by Town and Cou try Planning

Department, the jurisdiction of Real II te Regulatory

District for all

the complainant is at I

adjudicating officer under section 71 of the

enabling section.

Complaint o.1777 of 2018

Authority, Gurugram shall be entire Gurugra
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21 of the Builder Buyer

execution of

which comes out to

Development) Act, 20L6 till the actual offer of pos

Page 16 of 18
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purpose for promoter projects situated in G

present case, the project in question is situ

planning area of Gurugram district, therefb

has complete territorial jurisdiction to deal

complaint.

Arguments heard.

Brief facts leading to t

rugram. In the

within the

this authority

ith the present

virtue of clause

LL for unit No.

reens" Sector-

over to the

the date of

grace period

t has failed to

nt has already

a total sale

T1,/1,507,15th floor, Tower-TL, in project "Canarry

73 Gurugram, possession was to be handred

complainant within a period of 36 months

:.10.10.2011 + 6 mon

deliver the possession of the unit in time. Comp)ai

paid Rs.46,93,510/- to the respondenl. again

consideration of Rs.55,84,875/-. As such, the mplainant is

entitled for delayed possession charges at ibed rate of

interest i.e. 10.35% per annum w.e.f 10.4.',1,0 5 as per the

fRegulation &provisions of section 18 t1) of the Real Esta
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The

imbu

iii.

iv.
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Decision and directions of the authority:-

26. The authority exercising its power under

possession to the complainant as per t

section 1B t1) of the Real Estate

Development) Act, 2016.

date of this c

interest till offer of possession shall ber

1Oth of each subsequent month.

the complainant which is not a part ol'

sell.

hereby issues the following directions to the pondent:

i. The respondent is liable to pay delay ion charges

at the prescribed rate of interest @ 10.3 from the due

date of delivery of possession i.e. 10.04 15 till offer of

provisions of

n 37 of the Act

(Regulation &

shall be re-

days from the

ly payment of

id on or before

agreement to

Complainant is directed to pay outstand

after adjustment of interest awarded

period of possession.

dues, if any,

r the delayed

The promoter shall not charge any amou /charges from
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v. Interest on the due payments from the

be charged at the prescribed rate of in

27. As the project is registerable and has not been

promoters, the authority has decided to

by the promoter lvhich is the same as is ng granted to

the complainant in case of delayed ion.

plainant shall

t i.e. 10.35%

stered by the

suo-moto

and for that

e respondent

e endorsed to

tter.

er Kush)
ber

separate proceeding will be initiated against

under the Act ibid. A copy of this order

for further action iin the

28. The complaint stands disposed of accordingly,

29.The cale lile be consigned to the registry.

registration

Member

Haryana Real Estate Regulatory Authority,,

No. 1771 of201B

ouol*:l'},ui
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