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1. A complaint da

the Real Estate (

with rule 28 o

Development) R

Vats, against th

account of violatim greement ex

Page 1 of 19

Complaint no. 1961 of 201.9

RYANA REAL ESTATE REGULATORY
ORITY, GURUGMM

Complaint no. :

First date of hearing:
Date of decision :

196l of 20L9
04.09.2019
LL.o9.20L9

agar, Gurgaon, Haryana Complainant

Respondent

Kush
Member
Member

for the complainant

22.05.2019 was filed under section 31 of

lation and Development) Act,2O16 read

the Haryana Real Estate fRegulation and

les,2017 by the complainant Mr. Ravi Narain

promoter M/s Apex Buildwell pvt. Ltd., on

n of the clause 3(aJ of the apartment buyer,s

on 23.05.2076 in respect of apartment

Lrd.
32, Gurugram

Karol Bagh, New Delhi-

City Centre, M.G. Road



ffi
ffi
qa*q qql

2.
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number 1.44,7'l

Homes' for not

02.06.20L7 whi

the Act ibid.

Since, the apartr

executed prior

(Regulation ar

proceedings can

authority has de

for non-complia

respondent in te

ibid. , .'
:. -=

The particulafs'c

floor, block/tower'Orchid, in the project,Out

handing over possession by the due date i.e

:h is an obligation under section 1L(a)(a) of

rent buyer's agreement datecl 23.05.2016 was

to the commencement ,of the Real Estate

d DevelopmentJ Act, 201,6, so penal

rot be initiated retrospectively. Therefore, the

:ided to treat this complaint as an application

tce of statutory obligations on the part of the

'ms of the provision of section 34(f) of the Act

f the complaint case are as under: -

1. Name and location of the project "Our Homes", Sector
3LC, Gurugram

2. Project art a 10.L44 acres
3. Nature of I he project Affordable group

housing colony
4. DTCP licen se no. L3 of20L2 dated

22.02.20L2
5. REM regir tered/ not registered. Registered vide no.40

of 2OL9 dated
08.07.2019

6. RERA reeis Egllon valid up to oL.t2.2019
7. Apartment /unit no. 144 on L't floor,

block/tower 'Orchid '
L Apartment measuring 48 sq. mtr. of carpet

area
9. Date of execution of apartment

buyer's agreement
23.05.2016

10. Payment plan Time linked plan
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4. The

reco

the r

3$I€t

afore

sam€

resp(

date

per (

23.0t

comr

HABEB&
GURUGRAM lc,'-il@

(page no.45 )
1,L, Basic sale

1,.2(a) of a

agreemen

price as per clause
partment buyer's

Rs.16,00,000/-

L2, Total amo
complain;
receipts a

rnt paid by the
nt till date as per
rnexed

Rs. 1-3,60,237 /-

13. Consent tr establish granted on 02.t2.2073
14. Date of de

per clause
buyer's ag
(36 month
period fro
commenc(
upon recei

Iivery of possession as
3(a) of apartment
reement
s+6monthsgrace
n the date of
ment of construction
pqqlall approvals')

02.06.2017

fcalculated from
consent to establish)

15. Delay in hr

till date i.e
nding over possession
1.L.09.20t9

2 years 3 months 9 days

16. Penalty clr
3[c)(ivJ of
agreemenl

use as per clause
apartment buyer's
dated 23.05.20L5

Rs.10/- per sq. ft per
month of the carpet
area of the said
ap4lrtment for delay.

the details prov;

"ecord available

:he complainant

rgreement dater

rforesaid apartm

iame was to I

espondent has d

late to the comp

rer clause 3(c)[

3.05.2016. The

ommitted liabili

ded above have been checker:l on the basis of

in the case file which have bt.:en provided by

and the respondent. An ,apartment buyer,s

23.05.2016 is available on record for the

ent according to which the possession of the

,e delivered by A2.06.201,2. Neither the

elivered the possession of the said unit as on

lainant nor has it paid any compensation as

v) of apartment buyer's agreement dated

'efore, the promoter has not fulfilled its

y as on date.
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Taking cogniz

notice to the

case came up

reply filed on

perused by the

Facts of the compla

6. The complain

30.04.20L9 is

[Regulation and

the Haryana R

2017 by the co

promoter M/s A

of the clause

executed 0n 23.

1't floor, block/t

not handing o

obligation of th

ibid.

7. The complainan

delivered the po

nor had it paid a

Ft. Per month of

of delay as per

Complaint no. 1961 of 201.9

ce of the complaint, the authority issued

ndent for filing reply and appearance. The

hearing on 04.09.2019 and 1 l.Og.ZO1g. The

alf of the respondent on 12.06.2019 has been

uthority.

nt

t submitted that a complaint dated

led under section 31 of the Real State

Development] Act, 201,6 rea<l with rule 2B of,

Estate [Regulation and Development] Rules,

plainant Mr. Ravi Irlarain \rats, against the

ex Buildwell Pvt. Ltd., on account of violation

(a) of the apartment truyer's agreement

7.2016 in respect of apartment number 144,

'er "Orchid" in the projerst "Our Homes,, for

possession on the due date which is an

promoter under section "L1(4)(aJ of the act

submitted that neither the respondent has

ssion of flat on 02.06.2017 to the purchaser

compensation at the rate of Rs. L0 /- per sq.

he carpet area of the said flat for the period

ause 3(c) [V) of the said agreement duly
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executed b

fulfilled his co

B. The complaina

project namel

Gurugram the

jurisdiction to

advertisements

housing projec

housing schem

carpet area of

exclusive righ

proportionate

underneath wit

in the said

agreement.

9. The complaina

agreement

respondent has

within 36 mon

commencement

approvals and

project within

possession of th
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Complaint no. 196L of Z0t9

n the parties. Therefore, the promoter has not

mitted liability as on date.

t submitted that respondent is developing

"Our Homes" situated at sector 3T -C,

fore the Honourable authority has the

ry the present complainLt. Relying on the

the complainant hadl applied in an affordable

under government of l{aryana affordable

and was allotted the said ,apartment having a

48 square metres approximately with an

to use the apartment together with

nidentified, impartial interest in the land

right to use the common areas and facilities

using complex vide apartment buyer,s

t submitted that the apartment buyer,s

executed on 23.07.2cft6, wherein the

,romised to handover possession of the unit

s plus 6 months grace period from the

of construction upon the receipt of all

e respondent failed to develop so called

e said period. However, till date the

said unit has not been handed over to the
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complainant. T

complainant

by the respond

The complain

complainant fo

quality.

1,1. The complaina

occasions requ

through person

possession of

respondent in t

formalities as re

officials of the

satisfactory rep

pretext or the o

the above set un

L2. The complainant

and fabricated a

material facts a

regulatory com

complainant dep

upcoming projec
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basic sale price was Rs. 16,00,000/- and the

payments of all the instalments demanded

t amounting to Rs.13,60,237 /-.

t submitted that visiting the site

the project is poornd that construction

t submitted that complainant on several

ted the respondent telephonically as well as

I visits at their office and also for delivering

e apartment and met with officials of the

is regard and completed all the requisite

uired by the respondent trut despite that the

respondent's company did not have any

to the complainant and Iingered on one

her and refused to deliver the possession of

ubmitted that respondent is providing false

Vertisement, therefore concealed true and

ut the status of the project and mandatory

iances and thus wrongfully induced the

sit his hard earned money in their so-called

with sole dishonest intention to cheat and

on

of
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cause wrongfu

respondent gai

13. The complaina,

quality internal

his hand and it

proportion of c,

concerned auth

held accounta

mechanism in o

otherwise there

who will start I

basic constructi

further remaini

safety etc. Tha

use/deeply chea

of any such chec

14. The complain

representatives

respect of said d

had also informe

of pay monthly

said unit. The co

deliver possessi
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loss to them and in this process the

ed wrongfully, which is purely a criminal act.

submitted that on checking the construction

ll plaster of his allotted unit, sand came to

eemed as if the sand was not mix with right

ment. The complainant requested that some

rity which issued Iicense to the builder be

e and there should be adopted some

er to check the basic construction quality as

will be risk to life nnore than 1100 families

ing there it is thus requested to check the

n quality of the structure built till now and for

important work life electrification, lifts, fire

is still pending as respondent might try to

est and lowest category material in absence

from Civic authority.

t tried his level best to reach the

f respondent to seek a satisfactory reply in

elling unit but all in vain. The complainant

the respondent about his financial hardship

nt due to delay in getting possession of the

plainant had requested the respondent to

n of the apartment citing the extreme



HARERA
GURUGRAM

financial and m

respondent nev

more suffering

15. The complainan

question have fi

and one ofthe c

Sector 14, Guru

Batt visited the

2078 and at tha

DTCP Iicence

many buyers

help them toget

is respondent's

before a sufficie

regular follow u

16. The complaiha

collected from

outside in other

office building o

commenced in

1,7. The complainant

telephone to offi

has not provid

Page B of19

Compliaint no. 1961 of Z0L9

ntal pressure he was going through but the

r cared to listen to his grievances and left with

nd pain on account of default and negligence.

submitted that some buyers of the project in

ed complaint about this delay in CM window

mplainants has been forwarded to ntp office,

ram on the request of home buyers, Mr R S

ite along with ATP Mr. MeLnish on 15 January

point the complainant canne to know that the

been expired and not rernewed. Thereafter

uested to Mr. Batt to take some action and

is project complete as early as possible. This

nsibility to chase fclr licence renewal

t time of expiry and moreover chase with

till it is renewed.

submitted that it seenls that the funds

is project from bu'yers hal'e been moved

ssets for their own interest" Even the new

pondent at Sector 32, Gurgram has been

year of 20L4.

ubmitted that inspite of several requests on

r, E-mails, letters by speed post respondent

original acknowledgements of cheques
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received and a

provided when

Issues raised by

18. The followin6; i

i. Whether

conditions

23.05.2016

ii. Whether

possessi

Relief sought:

The complainan

a) The respon

annum which

@ L8% per an

Direct the res

sad flat.

Respondent's

The respondent

any real cause o

19.

bl

20.

no. 1961 of 201.9

ication form. Only dupli e receipts were

ues are raised by ther complainant:

respondent has violated the terms and

f the apartment buyer's; agreement dated

e petitioner/complainant is entitled for

s seeking the following relief:

as lper rolling interest

m.

ndent to offer immediatel possession of the

bmitted that the complainant does not have

action to pursue the present complaint and

Page 9 of 19

mplainant went to office on 26.04.Z}Lg.

complainants:

f the flat?

is directed to pay same interest 18% per
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the complainan

the respondent

The respondent

case pertains

therefore, this

present matter

under section 7

and hence the p

maintainable is

The respondent

file the present

The plan chose

very much bindi

amounts in a

including the co

extra costs on th

The respondent

development of

occasioned for d

because of expl

and (ii) of the

21,.

22.

23.

Complaint no. L96L of 201,9

has filed the present complaint only to harass

ilder and gain wrongfully.

ubmitted that the reliefs prayed for the in the

nly for adjudication of the compensation,

n'ble authority lacks iurisdiction in the

nd only the adjudicating officer appointed

of the said Act is empowered for the same

nt complaint filed unde,r rule 2B being non

able to be rejected/dismissed right-away.

bmitted that the complainant is estopped to

mplaint due to her own acts and conduct.

and terms agreed betwe:en the parties are

g on the applicant. The failure to pay the due

ely manner by so many of the allottees

plainant have led to multiple problems and

respondent leading to further delays.

ubmitted that it is very well committed to the

:he real estate project and the delay being

livering the possession of the project is only

nable and extendable as per clause 3(b)ti)

rtment buyer's agreement and is due to
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causes beyond

complainant is

24. The responden

bearing no. 13

applied for all o

BRIII for sancti

consent to esta

only granted o

continuing the

the license so I
permissible prer

11,.02.2016, the

license from thre

has now been r

duty bound to d

permissible tim

25. The respondbnt-:

Estate (Regulati

force on 28.07.2

application da

of 201,2, the sam

Ieading to furth

funds in completi

Page 11 of1-g

Complaint no. 1961 of Z0t9

e control of the respondent, therefore the

topped from filing the present complaint.

submitted that firstly, on grant of license

of 201,2 dated 22.02.201.2, the respondent

er relevant permissions and could secure the

of building plans only on 7.05.2013 and the

lish by the office of'HSpCB, panchkula was

2.12.2013. Since then the respondent is

nstruction of the project, br.rt to the misery

nted expired on 21.02.2Ct16 i.e. prior to the

of construction of 36 months and since

respondent is seeking the renewal of the

ffice of DGTCP, Haryana and finally the same

ived on 26.04.2019 and rhe respondent is

iver the possession of the project within the

rther submitted that the provisions of Real

n and Development) Act, Z0L6 came into

1,7 for which the respondent duly filed an

28.08.2017 anddue to lapse of license no. L3

got dismissed vide orders dated lg.Ol.ZOlB

operational obstacles and restrictions of

n of the project.
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26. The responden

hard trying to

sanctions from

license be gran

efficiency of co

project within t

submitted that i

delay that is be

and costs and e

renewed. ,,'

27. The responden

apartment buye

it was agreed b

hand over the p

with a grace
n

commencement

receipt of all p

building plan/r

concerned autho

similar vision

control departm

carrying on and

majuere, restrain

Page LZ of 19

Complaint no. 1961 of 201.9

submitted that since then the respondent is

avail all the approvals, permissions and

e relevant authorities. The approvals and

in time the respondent, given the speed and

struction would have duly completed the

e permissible time period. The respondent

is the respondent who is r;uffering due to the

g occasioned,and has to face extra charges

nses in getting al.[ the above permissions

submitted that as per clause 3 of the

s agreement executed with the complainant,

n the parties that thr: respondent shall

session of the apartment within 36 months

riod of six months from the date of

f construction of the complex upon the

ect related approvals including sanction of

ised building plan andl approval of all

ities including the fire service department,

epartment, traffic department, pollution

t etc., as may be required for commencing

mpleting the said complex subject to force

r of restrictions from any code/authorities.



ffi
ffiq€ii qqi

HARERA
GURUGRAM

Further as per

between the

extended in the

i. The comp

housing p

building

slow dow

reason of

governmen

authority

buildine/zo

for any o

then the a

shall be en

possession

If as a res

legislature

that may

any other a

Complain no.1961 of20\9

reason ofn

use 3(b) of the agreenne t, it was agreed

that the date of'the ession shall get

terial supply or electric power or

strike t or civil commotion or by

ar or enemy action or terrorist action or

or any act of god or due to circumstances

r and control of the cleveloper or due to

tice, order, rule or modification of the

andfor any other putllic or competent

tment allottees agrees that the developer

tled to extension of time for offering the

f the said apartment.

t of any law that may be passed by any

rule, or regulation or orrler on notification

made andf or issued by the government or

e group

ayed by

or other

earthquzrke

beyond the

any act, n

hority including a minusc,ule authority or on

Page 13 of19

rt of occupation certificate or

I the control of the developer,

situation:

ii.
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account o

sanction o

occupation

developer i

of the apa

though not

the validi

legislation,

appropria

The responden

industry is und

skilled man

thereby, the re

being occasio

28.

not gain anythi

committed to d

quality and

respondent com

delivery of the

huge fees for ren

29. The respondent

not have the su

Complaint no. 1951 of 201,9

delay in sanctioning of plans or any other

approval for development or issuance of

certificate by appropriate authorities, the

not in a position to hand over the possession

ment then the developer may, if so advised

und to do so at its sole cliscretion challenge

, applicability andf or efficacy of such

rule, order or notification by moving the

courts, tribunals anclf or a uthorities.

submitted that the cornplete real estate

pressure of delivery ancl the availability of

r and material is at its all-time low and

ondent cannot be penalised for the delay

. In any case the respondent company does

g by delaying the project and is rather

liver the project in the best standards of

brmance. On the other hand, even the

any due to the uncontrollable delay in the

ject is suffering because it has to pay the

wal of licenses.

bmitted that this honourable forum does

respondentject matter jurisdiction as the

Page 14 of 19
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have not violat

newly promulg

The respondent

behind schedul

throughout con,

the delay occa

respondent, the

present complai

to the factors so

Determination

After consideri

reply by the re

issues wise findi

With respect to

authority came

buyer's agreem

over the possess

regarding the po

"3(a) offer of
...the Devel
the said fla
with grace
commence
project rela

31.

Compliainl: no. 1961 of Z0L9

or contravene any of ttre ;:rovisions of the

ted Act or the Rules made thr:reunder.

ubmitted that though the said project is going

of delivery, however the respondent have

ucted the business in a bona fide manner and

mplainant has no cause of action to file the

t as the delay so occasioned is very much due

ntemplated.

issues:

g the facts submitted by the complainant,

rpondent and perusal of record on file, the

of the authority are as under:

the issues raised Lry the complainant, the

cross that as per clause 3(i,r) of apartment

nt, the respondent has delayed in handing

n of the said apartment. lt'he relevant clause

ion of the said unit is ,reproduced below:

oned had been beyond the control of the

on

er proposes to handover the possession of
within a period of thirty-six (36) Months
period of 6 Months, from the dqte of
nt of construction upon receipt of oll

approvals including sanction of building
plan and approvals of qll concernedplan/ revis

Page 15 of 19



ffiHARERA
ffi- GURUGRAM l-r","m;,.r%1 "rro,,

authoritieg including the ftre service *rrrj
qviation dppartment , traffic department: , poilution
control ddpartment etc. a.s may be, r,equired for
comm-encirlg, carrying on and completing the sqid
complex Subject to force mqjeure, restraints or
restri c ti o n fro m a ny c o u rt/ a u th o r iti e s....,,

The consefnt to establish has bee:n granted to the

responden( on oz.1,z.zo13. Accordingly., the due date of

possession was 02.06.20lz and the pos:;ession has been

delayed by 2years 3 months and 9 rlay,s till the date of

decision.

Thus, the respo.{a.n, has failed in handing overr the possession

of the subject {nit as per the terms and conditions of the

apartment buyef's agreement and its obligatron as envisaged

under secrion 1[(4](a) of rhe Act ibid. As the promoter has

failed ro fulfil its fiutigation as per section l L of'the Act ibid, the

promoter is liable under section 1B(1) provisr: read with rule

15 of the Rules ipid, to pay interest to the complainant, at the
I

prescribed rate 
i.e. 10.350/0, for every month of delay till the

offer of possession.

Findings of the authority

32. The authority frm comprete jurisdiction to decide the

complaint in regfrd to non-compliance of obligations by the

promoter as hel( in simmi sikka v/s M/s ,EMAAR MGF Land

Ltd.leaving asid( compensation which is to, be decided by the

page 16 of 19
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adjudicating

stage.

The complaina

from the pro

application to

complainant

section 3a (fl to

promoter as m

complainant

the authority

to comply with t

Counsel for the

w.r.t pendency

delay is on the

was incumbent

licence renewed

can be granted

complainant is e

actual delivery o

As per clause 3 [

23.5.20t6 for un

34.

35.

no. L96L of 201.9

cer, if pursued by the comp inant at a later

t reserves her right to compensation

oter for which she shiall make separate

required. Thethe adjudicating officer, i

a submission before the thority under

/obligations cast upon theensu

tion under section 11 of lhe said Act" The

ested that necessary dire,ctions be issued by
I

S4

section 37 of the Act ibid to the promoter
I

e provisions and fulfil obligation.

the apartment buyer's ag

1,44,1,tt floor, tower- Orc

r) of

t no.

pondent has brought certain material facts

of licence and he states that the

partment. However, it

uty of the respondent/builder to get the

d keep every approval on record. No laxity

to him on this pretexl.. As such, the

titled for delayed possession charges till the

possession.

reement dated

hid, in project
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"Our Homes"

from the date

deliver the p

complainant is

prescribed

02.06.2017

Estate (R

offer of

Decision and

36. After taking

adduced and

exercising

Estate (Regulati

the following di

justice and fair

delay on

no.1961 of2019

handed over to

of all approvals

comes out to

r-37C, Gurugram, on was to be

the complainant within a pe of 36 months

commencement of constr.u ,on after receipt

ce period which

nt has failed to

02.1,2.2013 + 6 months

02.06.2017. The respon

session of the unit in ti . As such, the

ion charges at

ral

AS the provisions of s;ection

annum w.e.f

(1) of the Real

o consideration all the material facts as

uced by both the parties, the authority

vested in it under sectio n 37 of the Real

ent is directed to pay the interest at the

n and Development) Act, 2016 hereby issues

ections to the respondent in the interest of

The respon

prescribed te i.e. L0.350/o per annum for every month of

amount paid by the cornLplerinant from due
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date of

The arrea

offer of po

month.

Complaina

after adju

period o

iv. The p

the compla

buyer's

Interest on

be charged

by the

the com

37. Complaint stand

Haryana Real

Dated: IL09.2019

iii.

V.

38. File be consigne

fsr*ikumar)
Member

no. l-961 of 20L9

possession

to the com

order and

ession i.e. 02.06.2017 tilt actual offer of

ofinterest accrued so far sh I be reimbursed

the date of this

of interest till

lainant within 90 days fro

on shall be paid before 1 h ofsubsequent

ereafter monthly paymen

t is directed to pay outstzrnding dues, if any,

shall not charge any amount/charges from

due payments from ther complainant shall

t the prescribed rate of interest i.e. l0.3So/o

:er which is the sarne as is treing granted to

nt in case of delayed posses;sion.

disposed of.

to the registry.

ush)

nant which is not a part of the apartment

ement.

Estate Regulatory Au
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